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NonL— The  Reporter  has  recdved  the  same  assistance  from  Mr.  Justice  Bosworth 
in  the  preparation  of  the  present^  as  in  that  of  the  third  and  fourth  volumes  of  these 
Reports. 


CASES 


ARGUED  AND  DETERMINED 


nr 


THE    SUPERIOR    COURT 


SI  TBB 


CITY   OF    NEW   YORK. 


Joseph  Kebnochan  v.  New  York  Bowery  Fire  Insurance 

coiipany. 

The  insurable  interest  of  a  mortgagee  in  the  property  mortgaged  corresponds  in 
its  amount  with  that  of  the  debt,  which  the  mortgage  secnrea. 

Hence,  in  the  event  of  a  total  loss,  he  is  entitled  to  recover  the  whole  snm  insnred, 
provided  it  does  not  exceed  that  which  at  the  time  of  the  loss  was  dne  upon  the 
mortgage.  Evidence  cannot  be  admitted  to  defeat  or  diminish  his  recovery  by 
showing  that  the  mortgaged  premises,  notwithstanding  the  \om,  continued  to  be 
a  full  security  for  the  debt. 

Nor  by  this  construction,  does  an  insurance  by  a  mortgagee  lose  it^  character  as  a 
contract  of  indemnity,  since  he  can  never  recover  from  the  mortgager  for  his 
own  benefit  the  sum  paid  to  him  by  the  insurers.  The  insurers  will  either  be 
subrogated  to  his  rights  and  remedies  under  the  mortgage,  or  the  sum  received 
from  them  will  be  applied  to  the  satisfaction  of  the  mortgage  debt 

When  an  insurance  is  made  by  a  mortgagee  as  such,  it  is  reasonable  to  believe  that 
the  insurers,  loolLing  to  a  transfer  to  themselves  of  the  mortgage  securities  in 
Uie  event  of  a  loss,  will  charge  a  lower  premium  than  would  be  charged  to  an 
absolute  owner.  Hence,  if  the  assured  has  placed  it  out  of  his  power  to  make 
this  transfer,  the  &ct,  as  material  to  a  proper  estimate  of  the  risk,  as  a  general 
rule,  ought  to  be  disclosed  when  the  insurance  is  e£fected.  No  such  disclosure 
appearing  to  have  been  made  in  this  case,  and  the  question  of  a  material  con- 
cealment, not  having  been  submitted  to  the  jury,  held,  that  the  defendants  were 
entitled  to  a  new  triaL 

(Before  Oaxlkt,  Ch.  J.,  Duxa  and  Campbell,  J.J.) 
Heard,  March  term;  decided,  June  term,  1856. 

Appeal  by  defendants  from  a  judgment  in  &yor  of  the 
plaintLST. 

D.—V.  1 


2  CASES  IN  THE  SUPERIOR  COURT. 

Eernochan  v.  N.  Y.  Bowery  fire  Ins.  Go. 

The  action  was  on  a  policy  of  insurance  against  fire,  made  by 
the  defendants  to  the  plaintiff  as  mortgagee,  and  bearing  date  on 
the  first  of  May,  1848.  The  insurance  was  for  one  year,  and  was 
renewed  annually,  and  the  last  renewal  was  on  the  first  of  May, 
1858.  The  insurance  was  for  $8,000,  on  a  building  No.  80  Cliff 
street,  in  the  city  of  New  York,  and  the  like  sum  on  a  building 
No.  128  Pearl  street  The  complaint  averred  that  on  the  10th 
of  December,  1858,  and  during  the  continuance  of  the  insurance, 
the  last-mentioned  building  was  damaged  by  fire  to  the  extent  of 
$4,000  and  upwards,  and  that  in  Cliff  street  to  the  amount  of 
$492,  and  demanded  judgment  for  the  sum  of  $8,492,  with  interest 
and  ^sts. 

The  defence  was  that  the  plaintiff  had  never  given  notice  of  the 
loss  to  the  defendants,  nor  delivered  to  them  proof  of  the  loss, 
according  to  the  conditions  of  the  policy,  and  also  that  as  mort- 
gagee he  had  sustained  no  damage,  inasmuch  as  the  mortgaged 
premises,  after  the  fire,  were  worth  more  than  the  whole  sum  due 
to  him  upon  the  mortgage. 

The  cause  was  tried  before  the  Chief  Justice,  by  the  consent  of 
the  parties,  without  a  jury,  on  the  17th  November,  1854.  The 
policy,  renewals,  and  the  damage  by  fire  to  the  buildings  insured 
were  proved  as  alleged  in  the  complaint.  It  was  also  proved 
that  notice  of  the  loss  was  given  to  the  defendants  on  the  19th  of 
December,  1858,  in  a  letter  signed  "  Greo.  F.  Cooledge  &  Bro.,"  and 
describing  them  as  owners  of  the  ^buildings  insured.  It  also  ap- 
peared that  the  preliminary  proof  of  loss  delivered  to  the  defend- 
ants was  in  the  name  of  George  P.  Cooledge  and  William  P. 
Cooledge,  composing  the  firm  of  Gteorge  F.  Cooledge  &  Brother, 
and  averred  that  they  were  at  the  time  of  the  fire,  and  had  been 
for  several  years  previous,  the  owners  of  the  buildings  insured 
upon  which  the  loss  was  claimed.  The  counsel  for  the  defendants 
moved  for  a  nonsuit,  upon  the  grounds  that  no  legal  proof  had 
been  given  of  the  service  of  notice  of  the  loss  and  of  the  prelim- 
inary proof,  as  required  by  the  conditions  of  the  policy,  and  that 
the  plaintiff  had  failed  to  show  that,  as  mortgagee,  he  had  sustained 
any  loss  from  the  fire. 

The  motion  was  denied,  and  the  counsel  excepted  to  the 
decision. 

The  defendants  then  gave  in  evidence  a  bond  and  mortgage, 
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dated  in  May,  1848,  from  George  P.  Cooledge  and  William  P. 
Cooledge  to  the  plaintiff,  to  secure  the  payment  of  the  sum  of 
$21,600,  with  interest  from  the  first  of  May,  1848.  The  mortgage 
covered  the  buildings  and  the  lots  on  which  they  were  erected, 
described  in  the  policy,  and  it  appeared  by  endorsements  on  the 
bond,  that  $15,000  was  the  whole  sum  remaining  unpaid  at  the 
time  of  the  fire.  It  was  then  proved  that  the  value  of  the  build- 
ings and  lots  after  the  fire,  and  notwithstanding  the  loss  by  the 
fire,  was  at  least  $19,400. 

The  plaintiff  then  called  as  a  witness  William  P.  Cooledge,  who 
testified  that  when  he  and  his  brother  purchased  the  mortgaged 
premises  from  the  plaintiff,  he  agreed  to  keep  the  buildings  in- 
sured, for  their  benefit,  with  the  defendants,  and  to  hold  the 
policy  as  a  further  security  for  the  payment  of  the  mortgage — 
that  in  compliance  with  this  agreement  he  had  kept  the  property 
insured  for  their  benefit,  and  that  they  had  repaid  to  him  the 
premiums  which  he  had  advanced. 

To  the  introduction  of  this  evidence  the  counsel  for  the  defend- 
ants objected.  The  objection  was  overruled  by  the  court,  and  the 
counsel  excepted. 

Some  other  evidence  was  given,  which  it  is  not  deemed  material 
to  state. 

The  Chief  Justice  rendered  a  judgment  in  favor  of  the  plaintiff 
for  the  whole  sum,  with  interest  and  costs,  demanded  in  the 
complaint 

A.  Thompson^  for  the  defendants,  moved  for  a  reversal  of  the 
judgment  and  a  new  trial.  Se  relied  strongly  upon  the  objections 
taken  on  the  trial  to  the  sufficiency  of  the  notice  and  proof  of  loss, 
that  had  been  received  in  evidence ;  and  also  insisted  that  in  no 
case  can  a  mortgager  claim  any  benefit  from  a  policy  effected  by  a 
mortgagee  in  his  own  name,  and,  that  this  is  especially  true  when 
it  appears  diat  no  notice  or  intimation  was  given  to  the  insurers 
that  any  other  interest  than  that  of  the  mortgagee  was  meant  to  be 
covered.  He  also  contended,  that,  considering  the  insurance  as 
made  for  the  sole  benefit  of  the  plaintiff,  it  was  oertain  that  he 
had  sustained  no  loss  for  which  he  could  claim  an  indemnity,  since 
it  was  proved  and  was  not  denied,  that  the  mortgaged  premises, 
notwithstanding  the  fire,  were  more  than  a  sufficient  security  for 
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liifl  debt.    Among  other  cases,  the  learned  counsel  cited — Turley  v. 

N.  Amer.  Fire  Ins,  Oo.  25  Wend.  874 ;  McMasters  v.  West,  Ins,  Co,  id. 

879 ;  McLaughlin  v.  Wash,  Oo,  Ins,  Oo,  23  Wend.  525 ;  Oolum,  Ins. 
C^n^,^,^0^^t,^iLkU>6t  ^*  ^'  Lawrence^  10  Peters,  507;  Ourry  v.  ihrnmeVn  Ins,  Oo.  10 
^  V2        Pick.  536 ;  ONea  v.  Buffalo  Fire  Ins,  Oo,  3  Comst  ISfi ;  Inman  v. 

^fZ  West.  Fire  Ins.  Oo,  12  Wend.  *«4i  Pocfcarrf  v.  HiTl,  7  Cow.  ^Jii.  <^ 

D,  Lofrd^  for  the  plaintiff,  argued  that  it  was  plain,  jBrom  the 
terms  of  the  policy,  that  the  insurance  was  meant  to  be  on  the 
buildings  themselves,  and  not  on  the  sufficiency  of  the  plaintiff's 
security  for  his  debt ;  and  that  his  agreement  to  insure  the  prop- 
erty, for  the  benefit  of  the  mortgager,  created  an  insurable  interest 
in  him  to  the  whole  value  of  the  buildings.  It  was  no  answer,  to 
say  that  this  agreement  was  not  disclosed.  There  was  no  inquiry 
on  the  subject,  and  no  representation  or  concealment,  that  could 
vary  the  risk  of  fire,  the  only  risk  that  the  defendants  assumed. 
The  feet,  that  on  the  face  of  tiie  policy  the  plaintiff  was  described 
as  mortgagee,  was,  moreover,  constructive  notice,  making  it  the 
duty  of  the  defendants  to  ascertain  by  inquiry  the  extent  and  terms 
of  the  mortgage  security.  As  to  the  formal  objections  to  the  pre- 
liminary proo&  and  notice,  if  the  plaintiff  for  the  reasons  stated, 
was  entitied  to  recover,  they  were  evidently  groundless.  The 
\3  counsel  cited  Oliver  v.  Greene,  3  Mass.  R  H3 ;  BarUetl  v.  TFofter, 
18  Mass.  267 ;  De  Forrest  v.  Fulton  Ins.  Oo.  1  Hall  R.  110 ;  King 
V.  /Siote  Mut.  Ins.  Oo.  7  Cushing  R.  8 ;  Boberts  v.  Tradsri  Ins.  Ob. 
17  Wend.  631. 

By  the  Coubt.  Duer,  J. — ^It  is  needless  to  cite  authorities  to 
prove  that,  by  our  law,  a  mortgagee  has  an  insurable  interest^  cor- 
responding in  its  amount  with  that  of  the  debt  which  the  mortgage 
was  intended  to  secure ;  and  we  apprehend  it  to  be  equally  certain, 
that,  in  the  event  of  a  total  loss,  he  is  entitled  to  recover  the  whole 
amount  insured,  provided  it  does  not  exceed  that  which  at  the  time 
of  the  loss  was  due  upon  the  mortgage.  We  do  not  believe,  and 
certainly  have  not  been  able  to  discover,  that  there  is  any  adjudged 
.  case,  in  which  evidence  has  been  admitted  to  show  that  the  mort- 
gaged premises,  notwithstanding  the  loss,  were  still  an  ample  secur- 
ity for  the  debt ;  and  we  think  ourselves  warranted  to  affirm,  that 
in  no  text-writer,  foreign  or  domestic,  is  any  intimation  to  be 
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found  that  sucli  evidence  can  be  received,  to  defeat  or  diminiflh  ' 
the  recovery  of  the  assured.    Hence,  were  there  no  other  defence 
in  this  case  than  that  the  plaintilBf  has  not  been  damnified,  we 
should  have  no  dii&cnltj  in  holding  that  he  is  entitled  to  retain       ^ 
the  judgment  that  has  been  rendered.  ^    /  _. 

It  is  indeed  true,  as  was  insisted  by  the  counsel  for  the  defend-  ' 
ants,  that,  in  this  state,  since  wager  policies  have  been  abolished, 
the  assured,  whether  in  a  marine  or  fire  policy,  can  never  be  per- 
mitted to  recover  more  than  a  full  indemnity  for  the  loss  which  it 
is  proved  that  he  sustained ;  but  it  is  a  mistake  to  suppose  that 
this  salutary  rule  is  violated  by  permitting  the  assured,  when  a 
mortgagee,  to  recover  the  sum  insured,  when  it  is  proved  that 
such  was  the  amoimt  of  his  debt  and  of  the  loss  upon  the  property 
insured.  Although  his  recovery,  under  these  conditions,  is  allowed,  ^  V~ 
there  is  no  case  in  which  he  will  recover  more  than  an  indemnity, 
for  his  actual  loss,^  since,  according  to  the  nature  of  the  contract 
and  the  intention  of  the  parties,  the  sum,  which  he  receives  under 
the  policy,  must  either  be  applied  to  the  satisfaction  of  the  mort- 
gage, or  its  payment  by  the  insurers  will  operate  as  a  transfer  to 
them  of  his  own  interest  in  the  debt  and  its  securities.  There  is  ^ 
no  case  in  which,  after  the  payment  of  a  loss,  he  will  be  allowed 
to  enforce  for  his  own  benefit  the  payment  of  the  debt.  He  can 
never  recover  firom  the  mortgager  for  his  own  benefit  the  sum 
which  has  been  paid  to  him  by  his  insurers. 

We  pass  to  the  consideration  of  that  which  we  deem  to  be  the 
only  serious  question  in  the  case,  namely,  whether  it  appears  fix)m 
the  evidence  that  there  has  been  such  a  virtual  misrepresentation, 
or  concealment^  of  material  fitcts,  as  may  have  the  tffect  of  avoiding 
the  policy. 

We  consider  the  law  as  fully  settled,  that  where  an  insurance  is 
made  by  a  mortgagee,  eo  rwmine^  or  with  the  sole  view  of  protecting 
his  own  interest  as  such,  the  payment  of  a  loss  has  not  the  effect 
of  discharging  in  whole  or  in  part  the  mortgage  debt,  but  on  the 
contrary  operates  in  equity,  and  in  this  state,  since  the  Code  at 
law,  as  a  transfer  of  the  debt  and  all  its  securities  to  the  insurer, 
who,  in'the  language  of  the  Boman  law,  is  subrogated  to  all  the 
rights  and  remedies  of  the  assured ;  nor  is  this  doctrine  limited  in 
its  application  to  an  insurance  by  a  mortgagee.  The  rule  is  univer- 
sal, that)  where  a  total  loss  is  paid,  the  underwriter  succeeds  to  all 
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^^  the  collateral  remedies  to  which  the  assured  might  have  resorted 

/u^^d^^JL     *^r  obtaining  its  compensation.    {KmMA  v.  Cbctran,  1  Ves.  98 ; 

Orade  v.  N,  Y.  Ins.  Co.  8  John.  R.  245 ;  Mason  v.  Sainsbury^  2  Park 
on  Ins.  by  Hildyard,  959 ;  Clark  v.  Infiabitants  of  Blyihing^  2  B. 
&  C.  Eep.  254 ;  Yates  v.  WhUe,  5  Scott,  640 ;  AOantic  Ins.  Oo.  v. 
StorroWj  5  Paige,  286 ;  I\/ler  v.  JSiria  Ins.  Co.  12  Wend.  Opinion 
Nelson,  J.  516  S.  C. ;  Opinion  Chan.  Walworth,  16  Wend.  397, 398 ; 
Carpenter  v.  Providence  Washington  Ins.  Co.  16  Pet<3rs,  495 ;  Marsh 
on  Ins.  242 ;  2  PhUlips,  419 ;  8  Kent's  Com.  371  n.)  We  are 
aware  that  in  the  case  of  King  v.  State  Mat.  Ins.  Co.,  (7  Cushing  3,) 
opposite  views  of  the  law  were  taken  by  the  Supremo  Court  of 
Massachusetts,  and  were  explained  and  defended  by  the  Ch.  J. 
(Shaw)  in  an  elaborate  opinion ;  but  the  conclusions  at  which  the 
learned  Judge  arrived  are  not  only  irreconcileable  with  the  author^ 
ities  to  which  I  have  referred,  but,  it  seems  to  us,  are  inconsistent 
with  the  nature  of  an  insurance  as  a  contract  of  indenmity.  Hence, 
whatever  may  be  the  rule  that  would  now  be  followed  in  Massar 
chusetts,  we  retain  the  conviction,  that  the  general  law  of  insurance 
relative  to  the  construction  of  a  policy  upon  the  interest  of  a  mort- 
gagee, as  declared  in  our  own  courts  and  in  those  of  the  United 
States,  is  such  as  has  been  stated.  Such  being,  in  this  state,  the 
known  law,  it  is  reasonable  to  believe,  that  when  the  interest  of  the 
assured  is  described  in  the  policy,  or  is  represented  to  the  insurers 
as  that  of  a  mortgagee,  a  much  lower  premium  will  be  charged  than 
when  the  insurance  is  made  for  an  absolute  owner.  It  is  reasonable 
to  beheve,  that  the  insurers  will  rely  upon  a  transfer  of  the  debt 
and  its  securities,  as  furnishing  the  means,  if  not  of  wholly  reim- 
bursing, yet  of  greatly  reducing  the  amount  of  any  loss  they  may 
be  required  to  pay;  and  that  the  premium  charged  will,  therefore, 
bear  no  more  than  a  just  proportion  to  the  probable  reduction  of 
their  eventual  liability.  Hence,  if  the  assured  has  by  his  own  act 
placed  it  out  of  his  power  to  make  to  the  insurers  the  transfer,  upon 
which  they  were  justified  in  reljring,  and  the  fact  was  not  disclosed 
to  them  when  the  policy  was  effected,  it  would  seem,  upon  princi- 
ple, that  the  concealment,  as  having  deprived  them  of  the  premium 
they  would  otherwise  have  demanded,  must  be  regarded  as  mate- 
rial and  fatal. 

To  apply  these  observations  to  the  case  before  us ;  it  appears 
that,  before  the  policy  in  suit  was  effected^  it  was  agreed  between 
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the  mortga^rs  and  the  plaintiff  that  he  should  insure,  as  mortgagee, 
and  keep  insured,  the  building  covered  by  the  mortgage,  for  their 
benefit,  and  at  their  expense,  he  holding  the  policy  for  his  security; 
and  it  is  also  proved  that  tibey  have  repaid  to  him  the  premiums 
which  he  advanced.  It  is  not  denied  that,  as  between  the  parties, 
this  agreement  is  valid ;  .and  its  effect  manifestly  is,  that  if  the  loss 
that  is  claimed  shall  be  recovered  from  the  defendants,  the  amount 
must  be  applied  'pro  ianto  in  satisfgu^tion  of  the  mortgage  debt, 
since  it  is  only  by  such  an  application  that  the  insurance  can  be 
made  to  enure  to  the  benefit  of  the  mortgagers.  The  defendants 
will  therefore  be  prevented  from  acquiring  a  beneficial  interest  in 
the  debt  and  its  securities,  in  proportion  to  the  sum  which,  in  sat- 
is&ction  of  the  loss,  they  will  be  compelled  to  pay,  although  to 
this  interest,  with  all  proper  remedies  at  law  and  in  equity  for  its 
protection,  but  for  the  agreement,  they  would  certainly  have  been 
entitled.  The  effect  of  the  agreement  was,  therefore,  to  change  the 
nature  of  the  contract,  by  making  that  which  on  the  fiu^  of  the 
policy  is  an  insurance  for  the  benefit  of  the  plaintiff  as  mortgagee, 
an  insurance  for  the  benefit  of  the  mortgagers,  as  owners.  We 
are  not  disposed,  however,  to  deny  that  if  the  existence  and  terms 
of  the  agreement  had  been  made  known  to  the  defendants  when 
the  insurance  was  effected,  the  policy,  in  its  actual  form,  might  still 
be  regarded  as  a  valid  contract,  and  the  plaintiff  be  entitled  to 
recover  for  the  benefit  of  the  mortgagers,  and  as  their  trustee,  the 
full  amount  of  the  loss  which  is  claimed ;  but  there  is  no  evidence 
to  show  that  this  disclosure  was  made,  nor  has  it  been  asserted  that 
such  was  the  &ct  We  are  therefore  driven  to  the  consideration  of 
the  question  whether  the  omission  to  make  this  disclosure,  taking 
into  considerationrthe  terms  of  the  policy,  was  a  virtual  misrepre- 
sentation or  concealment  of  a  fact  which,  as  material  to  the  risk 
which  the  defendants  consented  to  assume,  the  plaintiff  was  bound 
to  communicate. 

The  learned  and  experienced  counsel  for  the  plaintiff  strenu- 
ously contenAed  that  as  no  inquiries  were  made  by  the  defendant^ 
the  plaintiff  was  under  no  obligation  to  disclose  the  nature  and 
extent  of  his  own  interest,  or  of  the  rights  and  interests  of  the 
mortgagers,  and  he  rested  his  argument  upon  the  ground  that  as 
the  &ct  not  disclosed  had  no  tendency  to  increase  or  vary  the  risk 
of  fire, — ^the  only  risk  covered  by  the  policy, — ^they  were  not  ma- 
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terial,  or  if  in  any  point  of  view  they  could  be  regarded  as  mate- 
rial, the  defendsmts  had  constructive  notice  of  their  existence. 
They  knew  that  the  plaintiff  was  a  mortgagee,  and  if  they  wished 
to  know  the  terms  of  the  contract  between  him  and  the  mortga- 
gers, they  were  bound  to  inquire.  By  omitting  to  inquire  they 
waived  the  information,  and  the  policy  must,  therefore,  receive  the 
same  construction  as  if  the  information  had  been  given.  The  next 
inquiry,  therefore,  is,  whether  these  positions  can  be  sustained. 

It  is  undoubtedly  true,  as  a  general  rule,  that  the  assured  is  not 
boimd  to  communicate  to  the  underwriters  the  particular  nature 
of  his  interest  in  the  property  insured,  but  from  this  rule  there 
are  many  exceptions.  There  are  cases,  as  when  the  insurance  is 
upon  freight,  bottomry,  profits,  4x5.,  in  which,  in  order  to  render 
the  contract  valid,  the  nature  of  the  interest  must  be  specified  in 
the  policy.  And  others,  in  which  the  nature  of  the  interest,  when 
special^  although  not  necessary  to  be  stated  in  the  policy,  must, 
even  where  no  inquiry  is  made,  be  disclosed  t6  the  underwriters. 
It  may  be  admitted  that  the  interest  of  the  assured  has  no  connec- 
tion with,  or  influence  upon,  the  risks  insured,  considered  in  them- 
selves. Whatever  may  be  his  interest,  they  remain  the  same,  yet 
there  still  are  cases  in  which  the  particular  nature  of  the  interest 
is  essential  to  be  known  to  enable  the  underwriter  to  form  a  proper 
estimate  of  the  premium  which  he  ought  to  require,  and,  we  ap- 
prehend, that  in  all  such  cases,  the  effect  of  a  misrepresentation 
or  concealment  of  the  interest,  is  either  to  discharge  the  insurer 
from  the  loss,  or  to  avoid  the  policy — ^nor  do  we  doubt  that  these 
observations  are  just  as  applicable  to  an  insurance  against  fire  as 
against  marine  risks. 

To  illustrate  and  support  them,  we  shall  refer  to  a  few  decis- 
ions:— 

In  an  early  case  which  arose  in  the  circuit  of  that  eminent 
Judge,  Mr.  Justice  Washington,  the  interest  of  the  plaintiff,  who 
waa  insured  generally,  and  claimed  a  total  loss,  was  of  a  very 
special  nature,  arising  from  his  having  given  security  to  be  an- 
swerable for  the  value  of  the  ship  and  cargo  insured,  in  the  event 
of  their  condemnation  as  prize  of  war.  The  Judges  (Washington 
and  Peters)  were  of  opinion  that  it  was  not  necessary  that  the  nature 
of  the  interest  as  special  should  have  been  stated  in  the  policy,  but 
that  it  probably  oughtto  have  been  communicated  to  the  defendants, 
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and  they  iDstructed  the  jury  that  should  they  be  of  opinion  that  a 
knowledge  by  the  insurers  of  the  special  nature  of  the  interest  that 
was  meant  to  be  covered,  would  have  altered  the  amount  of  the 
premium,  and  that  the  fact  had  not  been  sufficiently  disclosed,  the 
omission  to  make  the  disclosure  vacated  the  poKcy.  {Russell  v. 
Union  Ins.  Cb.,  4  Dallas,  421.) 

In  a  much  more  recent  case,  decided  by  Mr.  Justice  Story, 
{Ohl  V.  JShgle  Insurance  Co.^  4  Mason,  S97 ;)  the  doctrine  as  to  the 
necessity  of  a  disclosure  where  the  interest  is  special,  was  carried 
still  further.  The  plaintiff  in  this  case  claimed  to  recover  a  total 
loss  upon  the  entire  ship  insured,  although  it  appeared  from  the 
register  and  other  papers  that  he  had  a  legal  title,  as  part  owner, 
only  to  a  moiety.  He  endeavored,  however,  to  establish  an  equit- 
able title  to  the  other  moiety  by  parol  evidence,  but  the  learned 
Judge  held  that  as  this  equitable  interest  had  not  been  disclosed 
to  the  underwriters,  no  evidence  could  be  admitted  to  prove  its 
existence,  and  that  the  recovery  of  the  plaintiff  must  therefore  be 
limited  to  one  half  of  the  amount  which  he  claimed. 

There  is  an  important  distinction  between  these  cases  to  which 
it  is  necessary  to  advert.  Mr.  J.  Story  in  effect  decided  that  the 
omission  to  disclose  the  peculiar  nature  of  the  interest  of  the  as- 
sured was  of  itself  a  bar  to  his  recovery,  by  rendering  the  insur- 
ance void  as  to  the  interest  concealed,  while  Mr.  J.  Washington^ 
and  his  associate,  held  that  the  effect  of  the  omission  depended 
solely  upon  its  materiality,  which,  as  a  question  of  fact,  it  belonged 
to  the  jury  to  determine,  and  it  is  this  opinion  which  we  hold  our- 
selves bound  to  follow,  not  only  as  more  consonant  to  the  analo- 
gies of  the  law,  but  as  fully  sustained  by  other  adjudged  cases. 

Thxis  in  the  case  of  Oliver  v.  OreenSj  which  arose  in  the  Supreme 
Court  of  Massachusetts,  (8  Mass.  138,)  the  plaintiff,  as  in  the  case 
of  OfU  V.  The  Bogle  Insurance  Co.y  was  the  legal  owner  of  one  half 
of  the  vessel  insured,  and  had  a  special  property  in  the  other 
moiety,  which  was  neither  specified  in  the  policy,  nor  made  known 
to  the  defendants  when  the  insurance  was  effected,  and  their  coun- 
sel therefore  contended  that  by  its  concealment  they  were  dis- 
charged from  the  loss.  But  the  court  said  that,  although  the 
concealment,  if  material,  would  avoid  the  policy,  yet  they  had  no 
right  to  presume  that  it  was  material ;  evidently  meaning,  that 
the  question  ought  to  have  been  submitted  to  the  determination 
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of  the  jury,  but,  at  the  same  time^  affirming  the  doctrine  that  such 
a  concealment,  when  found  to  be  material,  is  &tal  to  the  contract 

The  case  which  bears  the  nearest  resemblance  to  the  present^  as 
the  insurance  was  against  fire  on  land,  and  which,  as  a  decision  of 
the  Supreme  Court  of  the  United  States,  also  carries  with  it  the 
highest  authority,  is  that  of  Latvrmce  v.  The  Columbian  Ins,  Co. 
(2  Peters'  S.  C.  R  25,  26.)  The  plaintiffe  in  their  application  for 
the  insurance,  stated  that  the  buildings  to  be  insured  belonged  to 
them,  but  it  appeared  upon  the  trial,  that  they  were  not  the  legal 
owners,  but  had  only  an  equitable  and  contingent  interest  The 
Judge,  however,  who  presided  on  the  trial,  instructed  the  jury 
that  the  omission  of  the  plaantifi^  to  disclose  the  peculiar  nature  of 
their  interest,  was  not  a  conceahnent  that  could  be  regarded  as 
material,  and  the  counsel  of  the  defendants,  upon  this  and  other 
grounds,  excepted  to  his  charge.  The  Supreme  Court  sustained 
the  exception,  and  in  their  opinion  laid  down  the  general  rule,  that 
in  all  cases  where  the  nature  of  the  interest  meant  to  be  insured, 
may  influence  the  mind  of  the  underwriter  in  estimating  the  pre- 
mium, it  ought  to  be  disclosed.  When  the  case  was  again  before 
the  court,  after  a. second  trial,  all  the  Judges  adhered  to  this 
opinion,  holding  this  language,  '^  That  a  decisive  test  to  ascertain 
whether  a  miEurepresentation  or  concealment  is  material,  is  to  as- 
certain whether,  if  the  true  state  of  the  title  had  been  known,  it 
would  have  enhanced  the  premium.  If  it  would,  the  misrepre- 
sentation or  concealment  is  &tal  to  the  contract"  In  the  case 
before  us,  the  decisive  test  has  not  been  applied ;  if  it  ought  to  be, 
there  must  be  a  new  trial. 

It  may  be  said,  that  the  cases  that  have  been  cited,  have  no 
present  application,  since,  in  the  case  before  us,  the  nature  of  the 
interest  of  the  plaintiff  or  mortgagee  was  not  mei^ly  disclosed  to 
the  defendants,  but  was  specified  in  the  policy.  But  in  reality  it 
was  not  his  own  pecTiliar  interest,  as  mortgagee,  that  was  meant  to 
be  covered  by  the  policy,  but  substantially  that  of  the  mortgagers', 
as  owners,  and  hence,  his  omission  to  disclose  the  agreement  which 
made  it  his  duty  to  make  the  insurance  for  their  benefit,  and  which 
is  relied  on  as  giving  that  construction  to  the  policy,  was,  certainly 
and  emphatically,  a  concealment  of  &cts  affecting  the  title  or  in- 
terest insured,  and  we  have  no  right  to  say,  that  had  these  fSstcts 
been  known  to  the  defendant,  they  would  not  have  operated  to 
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enhance  the  premium.  The  present  case  is,  in  truth,  stronger  than 
any  one  of  those  that  have  been  cited.  It  is  not  the  case  of  a 
mere  oonceahnent  The  description  of  the  plaintiflF  in  the  policy 
was  calculated  to  mislead  the  defendants.  It  warranted  them 
to  believe  that  it  was  his  own  interest  as  mortgagee,  that  alone 
was  meant  to  be  insured,  and  consequently,  that  on  the  payment 
of  a  loss,  should  a  loss  happen,  they  would  be  entitled  to  the 
transfer  of  the  debt.  It  operated,  therefore,  by  a  concealment  of 
the  fact,  that  no  such  transfer  could  be  made,  as  a  virtual  misrep- 
resentation : — ^as  affirming  by  implication  that  which  was  known 
to  be  untrue. 

It  appears  to  have  been  held  by  the  Supreme  Court  at  Wash- 
ington, in  the  case  of  Carpenter  v.  ihe  Providence  WashingUm  Ins. 
Oo,^  (16  Peters,  496,)  that  in  no  case  can  a  mortgager  take  any 
benefit  firom  an  insurance  made  by  the  mortgagee  as  such,  and  in 
delivering  his  judgment,  Mr.  J.  Story  denied  that  "any  court  could 
be  at  liberty  to  construe  a  policy  made  by  A,  in  his  own  name,  to 
be  not  a  policy  in  his  own  interest,  but  on  the  interest  of  B,  who 
is  a  stranger  to  the  contract."  The  learned  Judge  evidently  meant, 
that  the  explanatory  words  by  which  alone  an  insurance  made  by 
one  person  in  lus  0¥m  name  may  be  extended  to  protect  the  in- 
terest of  another,  must  be  found  in  the  policy  itself,  but  we  do 
not  think  that  the  decisions  in  our  own  courts  and  in  England  re- 
quire us  to  carry  the  doctrine  to  this  extent.  When  the  necessary 
explanation  is  in  &ct  made,  and  the  underwriters  assume  the  risk, 
knowing  that  the  insurance  is  made  by  a  mortgagee  for  the  bene- 
fit of  the  mortgager  as  well  as  his  own,  we  do  not  doubt  that  the 
policy  is  binding,  and  a  loss  recoverable.  To  warrant  a  recovery, 
however,  it  must  appear  either  that  the  proper  disclosure  was 
made,  or  that  the  concealment,  in  the  particular  case,  was  immaterial. 

It  follows,  from  the  observations  already  made,  that  we  do  not 
assent  to  the  position  that  the  defendants  are  chargeable,  in  law, 
with  a  knowledge  of  the  agreement  between  the  plaintiffi  and  the 
mortgagers,  and  are  bound  by  its  terms,  to  the  same  extent  that 
they  would  have  been,  had  these  terms  been  expressly  communi- 
cated. We  do  not  think  that  the  doctrine  of  constructive  notice 
is  applicable  to  the  case.  The  defendants  are,  probably,  bound  by 
all  the  provisions  and  stipulations  contained  in  the  mortgage  it- 
self but  it  would  be  most  unreasonable  to  impute  to  them  the 
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knowledge  of  a  distinct,  collateral,  and  verbal  agreement  varying 
the  xusual  construction  of  the  poHc j,  and  the  nature,  as  it  would 
otherwise  have  been  understood,  of  the  interest  insured.  We  ap- 
prehend that  the  doctrine  of  constructive  notice,  as  excusing  an 
express  disclosure,  is  only  applicable  when  from  the  &cts  already 
known  to  the  insurer,  he  was  bound  to  infer  the  existence  of 
other  facts,  which,  although  material,  were  not  communicated.  It 
is  in  such  cases  only  that,  if  he  desires  fuller  information,  he  is 
boimd  to  inquire,  and  that  his  silence  is  construed  as  a  waiver  of 
a  more  explicit  disclosure.  {Carter  v.  Boehm,  8  Burr,  1905 ;  (hust 
V.  Mdsterman^  3  Douglas,  161 ;  Kneelandv.  Olover,  7  East  457 ;  1 
Emerigon,  172.)  The  defendants  in  this  case  so  far  from  having 
any  reason  to  believe  or  suspect  that  the  insurance  was  made  for 
the  benefit  of  the  mortgagers,  were  justified  in  believing,  as  we 
have  already  said,  that  it  was  made  for  the  benefit  of  the  plaintiff 
alone. 

Our  conclusion  is,  that  for  the  purpose  of  applying  the  decisive 
test,  which  it  has  been  shown  is  necessary  to  be  applied  in  cases 
like  the  present,  it  is  our  duty  to  grant  a  new  trial.  We  have  no 
right  to  say,  as  a  court,  whether  the  omission  of  the  plaintiff  to 
make  known  to  the  defendants  that  the  insurance  was  effected  for 
the  benefit  of  the  mortgagers,  as  well  as  his  own,  was  or  was  not 
a  material  concealment  We  have  no  right  to  say,  that  had  all 
the  fisu^ts  been  known  to  them,  they  would  not  have  demanded  a 
larger  premium  than  that  which  they  actually  received.  These 
are  questions  of  taict  which  it  is  the  exclusive  province  of  a  jury 
to  determine.  They  were  not  determined,  nor  meant  to  be  deter- 
mined, upon  the  trial  already  had.  That  they  may  be,  a  second 
must  be  allowed. 

We  deem  it  unnecessary  to  discuss  the  questions  that  have 
been  raised  as  to  the  sufiS.ciency  of  the  preliminary  proofi.  They 
depend  entirely,  in  our  opinion,  upon  the  construction  and  effect 
that  may  ultimately  be  given  to  the  policy.  If^  upon  the  questions 
of  misrepresentation  and  concealment,  a  verdict  shall  be  rendered 
in  favor  of  the  plaintifi^  the  objections  to  the  preliminary  proo& 
will  be  no  bar  to  his  recovery  of  a  judgment 

New  trial  granted.    Costs  to  abide  the  event 
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CocmtAN,  Appellant^  v.  Shebman  and  otIieTS,  Bespondents. 

The  defendants  owned  a  Terael,  which  formed  part  of  a  line  of  R  D.  Harlbnt  A  Co., 
running  between  New  York  and  Mobile,  and  consigned  by  K.  D.  H.  &  Co.  to 
W.  A  Si  of  Mobile.  W.  A  S.  collected  the  freight,  paid  the  dlftbnrsements,  and, 
by  direction  of  the  captain,  procured  freight  for  the  yeesel  to  Barcelona.  They 
haying  adyanced  $264.36  oyer  and  aboye  the  freight  collected,  and  he  wishing 
more  money,  they  advanced  him  the  further  sum  of  |236.64.  The  captain  drew 
a  bill  to  his  own  order  on  two  of  the  defendants  for  $500,  and  endorsed  it  The 
plaintiff  discounted  it,  at  the  instance  of  W.  d^  S.,  who  did  not  endorse  it 
They  receiyed  the  money,  and  credited  it  in  their  account  The  drawers 
refused  to  accept  or  pay  the  bilL  Some  months  subsequently,  W.  A  S.  assigned 
to  the  plaintiff  their  account  against  the  owners,  and  all  claims  by  reasons 
of  the  advances  they  had  made  to  the  captain  of  the  yeeeeL 

Hdd,  that  the  mere  drawing  and  negotiation  of  the  bill,  which  the  drawees 
refused  to  accept^  g*Te  to  the  plaintiff  no  right  of  action  against  either 
defendant 

The  claim  of  W.  A  Su  not  haying  been  assigned  to  the  plaintiff  on  his  discounting 
the  bUl,  but,  on  the  contrary,  haying  been  paid  with  the  proceeds  of  it,  the 
subsequent  assignment  of  it  to  the  plaintiff  was  a  nullity,  and  gaye  him  no 
additional  chum  upon  the  defendants 

(Before  Dura,  Boswosth  and  HomfAir,  J.J.) 
Heard,  May  term;  decided,  June  term,  1866. 

Tms  action  came  before  the  court,  on  an  appeal  from  a  judg- 
ment entered  on  the  report  of  John  L.  Mason,  referee.  The  facts, 
as  found  by  the  referee,  are  as  follows,  viz. : 

The  defendants  were,  in  the  months  of  July  and  August,  one 
thousand  eight  hundred  and  forty-nine,  and  for  some  time  previous 
and  subsequent  thereto,  the  owners  of  a  bark  or  vessel  called  the 
Ophir,  whereof  one  H.  W.  Ramsdell  was  the  master.  By  some 
arrangement,  (the  particulars  whereof  did  not  appear,)  made  be- 
tween the  defendants  and  the  firm  of  E.  D.  Hurlbut  k  Co.  the 
said  bark  was  placed  in  the  line  of  packets  owned  by  the  latter 
firm,  running  between  New  York  and  Mobile,  and  arrived  at 
Mobile  in  the  month  of  June,  one  thousand  eight  himdred  and 
forty-nine,  with  an  assorted  cargo  of  dry  goods,  consigned  by  the 
said  E.  D.  Hurlbut  &  Co.  to  Whittaker  k  Sampson,  the  agents  in 
Mobile  of  the  said  line. 
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Whittaker  k  Sampson  collected  the  freight  and  paid  all  the 
disbursements  of  the  vessel,  and  by  the  directions  of  thecaptain, 
procured  a  freight  for  her  to  Barcelona,  and  paid  all  the  expenses 
of  loading,  manning  and  victualling  her  for  her  foreign  voyage. 
They  also  paid  the  captain,  from  time  to  time,  such  moneys  as  he 
needed  for  his  personal  expenses. 

When  Whittaker  &  Sampson's  account  was  made  up,  just  before 
the  vessel  sailed  on  her  voyage  to  Barcelona,  it  was  found  that  the 
expenditures  of  Whittaker  &  Sampson,  over  and  above  the  freight 
received  by  them,  amounted  to  two  hundred  and  sixty-four  dollars 
and  thirty-six  cents,  and  thereupon  they  advanced  to  the  said 
captain  the  further  sum  of  two  hundred  and  thirty-five  dollars 
and  sixty-four  cents,  making  the  balance  claimed  by  them  to  be 
five  hundred  dollars;  for  this  last  mentioned  sum,  the  captain 
drew  an  order  on  Messrs.  Gr.  &  J.  Sherman,  two  of  the  defendants, 
bearing  date  the  thirtieth  day  of  August,  one  thousand  eight 
hundred  and  forfy-nine,  payable  to  his  own  order,  and  by  him 
endorsed  in  blank. 

This  order  was  negotiated  to  the  plaintiff,  who  advanced  the 
whole  amount  thereon,  which  was  paid  to  Whittaker  &  Sampson. 
They  did  not  endorse  it  Afterwards,  and  in  the  month  of  Sep- 
tember, one  thousand  eight  hundred  and  forty-nine,  it  was  pre- 
sented for  acceptance  and  also  for  payment  to  the  drawees,  and 
acceptance  and  payment  refiised.  In  the  account  of  Whittaker  & 
Sampson,  they  give  credit  for  the  five  hundred  dollars,  as  fol- 
lows: "By  Capt.  Bamsdell's  draft  at  three  d-s,  on  G.  &  J. 
Sherman,  New  York,  taken  at  par,  for  balance  of  ac.  $500,"  but 
Mr.  Whittaker,  in  his  testimony,  says,  that  the  draft  was  negotiated 
by  him  for  Capt.  Ramsdell,  without  fee,  at  par,  after  Capt  Bams- 
dell  had  been  imsuccessftQ  in  obtaining  the  amount^  by  valuing 
on  his  freight  to  Barcelona. 

Afterwards,  and  on  the  fifth  day  of  July,  one  thousand  eight 
hundred  and  fifty,  Whittaker  &  Sampson  assigned  their  account 
against  the  bark  and  owners,  for  the  disbursements  aforesaid,  to 
the  plaintiff,  and  it  is  upon  this  account,  and  for  the  balance  of 
five  hundred  dollars,  for  which  the  captain  gave  the  order,  that 
the  present  suit  is  brought 

The  disbursements  were  sufficiently  proved,  except  the  last 
payment  of  two  hundred  and  thirty-five  dollars  and  sixty-four 
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cents  to  the  captain^  as  to  the  necessity  of  which  fiirther  evidence 
would,  in  my  judgment,  be  necessary  to  entitle  the  plaintiff  to 
recover,  if  he  can  recover  at  all  in  this  actioii. 

Upon  these  &cts  I  am  of  opinion,  that  when  Whittakei  & 
Sampson  received  the  proceeds  of  the  draft,  their  claim  upon  the 
accoxmt  was  extinguished.  It  made  no  difference  whether  the 
draft  was  negotiated  by  them  for  Captain  Bamsdell,  or  whether 
they  took  it  £rom  him  in  payment,  and  then  negotiated  it  to  the 
plaintiff  as  they  did  not  endorse  it  or  become  responsible  to  the 
plaintiff  in  case  the  drawees  should  refuse  acceptance  and  pay- 
ment. Their  demand  was  paid  in  ftdl,  and  could  not  be  assigned 
ten  months  aft^erwards  to  the  plaintiff. 

The  complaint  must  be  dismissed  with  costs. 

AU  which  is  respectfully  submitted. 
Dated,  New  York,  May  17, 1858. 

A,  J.  Willard,  for  appellant 

Wm.  Bliss,  for  respondent 

By  thb  Coubt.  Boswobth,  J. — ^The  draft  or  bill,  drawn  by 
the  master  to  his  own  order,  on  G.  &.  J.  Sherman,  two  of  the 
defendants,  and  which  they  reftised  to  accept,  by  its  own  mere 
force  never  gave  to  any  holder  of  it  a  right  of  action  against  either 
defendant 

When  it  was  negotiated  to  the  plaintiff,  the  account  of  Whitta- 
ker  &  Sampson  was  not  transferred  with  it  The  plaintiff  cashed 
the  draft  for  Ramsdell,  and  the  money  received  was  paid  to  Whit- 
taker  &  Sampson  in  satisfaction  of  the  balance  of  Uieir  account 
They  did  not  endorse  it,  and  were  not  parties  to  it  Payment  to 
them  extinguished  aU  claims  which  they  had  either  against  Bams- 
dell, or  the  owners  of  the  vessel.  Any  subsequent  assignment  by 
them  of  the  account  would  transfer  no  right  to  the  assignee. 

The  drawing  of  the  bill  by  the  master,  and  the  negotiation  of  it 
by  him,  if  it  had  been  negotiated  without  the  assistance  of  Whitta- 
ker  &  Sampson,  could  not  transfer  or  affect  their  claim,  if  they 
had  any,  upon  the  owners  of  the  vessel. 

The  daim,  which  the  complaint  alleges  was  subsequently 
asffigned  to  the  plaintiff^  and  which,  the  assignment  shows,  waa 
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made  on  the  5th  of  July,  1850,  was  a  claim  of  WhittakerA;  Samp- 
son against  the  bark  Ophir  and  owners.  This  claim  had  been 
fully  paid  and  satisfied  to  them  as  early  as  the  31st  of  August^ 
1849. 

Even  if  they  had  a  valid  claim  agarost  the  owners  to  the  amount 
of  the  bill,  and  they  had  drawn  a  mere  bill  of  exchange  to  the 
plainti£&'  order  on  the  defendants,  for  a  sum  equal  to  the  balance 
of  the  account,  and  the  plaintiff  had  bought  the  bill  of  them,  the 
mere  negotiation  of  the  bill  would  not  have  operated  as  an  assign- 
ment of  the  account  {(hwperthvxiite  v.  Sheffield^  2  Corns.  243 ; 
Luff  V.  Pope,  5  Hill,  418 ;  7  id.  677.)  But  the  bill  in  question 
was  not  drawn  by  them,  but  by  Bamsdell. 

Its  proceeds  satisfied  their  claim  in  fulL  Their  subsequent  as- 
signment of  it  was  a  nullity.  The  plaintifib'  only  remedy,  on  the 
hcis  as  they  appear  in  the  case  before  us,  is  against  the  drawer  of 
the  bilL  The  referee  decided  correctly,  and  the  judgment  entered 
upon  his  report  must  be  affirmed. 


John  B.  Bbahms  and  others  v.  Jakes  F.  Joyce. 

Thii  Mtion  was  brought  by  •  debtor  and  airignor,  and  some  of  his  ereditors,  on 
behalf  of  aU  the  ereditors,  against  the  assignee,  charging  him  -with  fraud  or  gross 
negligence  in  the  sale  of  the  property  assigned  to  him  for  the  benefit  of  the  cred- 
itors, and  praying  that  he  might  be  compelled  to  account  for  the  foil  yalue  of 
the  property  sold.  On  the  trial  the  debtor  was  offered  as  a  witness  on  behalf 
of  his  co-plaintiff^  and  rejected. 

Meld,  that  he  was  properly  rejected,  as  he  was  jointly  interested  with  the  credit- 
ors who  were  plaintiffs,  and  could  not  have  given  any  material  evidence  that 
wonld  not  have  enured  to  his  own  benefit  as  weU  as  that  of  his  co-plaintiffs. 

A  creditor,  not  a  plaintiff  on  the  record,  was  also  offered  as  witness  (m  behalf  of  the 
plaintiffs,  and  was  rejected  as  incompetent 

Held,  that  he  ought  not  to  have  been  excluded,  for  although  the  action  was  brought 
for  aU  the  creditors,  he  was  not  in  any  legal  sense  of  the  term  a  party  to  the 
action,  nor  was  it  prosecuted  for  his  immediate  benefit,  according  to  the  inter- 
pretation that^  in  other  cases,  has  been  given  to  those  words^ 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  abide  the  event 
(Before  Dueb,  Boswobth  and  HomcAir,  J. J.) 
Heard,  May  term ;  decided,  June  tenn,  1855. 

This  was  an  appeal,  by  the  plaintiff  Brahms,  from  a  judgment 
at  special  term  in  favor  of  the  defendant 
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The  nature  of  the  action,  and  the  questions  involved  sufELdently 
appear  in  the  opinion  of  the  Court 

J.  D.  McOregcT^  for  the  plaintiff  appellant 

C.  J(mes^  for  the  defendant 

By  the  Court.  Hoffjian,  J. — ^The  plaintiff  Brahms,  unites 
with  the  other  plainti£^  members  of  a  finn,  and  his  creditors,  in 
filing  this  complaint  on  behalf  of  themselves  and  all  other  credi- 
tors of  said  Brahms,  who  shall  come  in  and  contribute. 

They  set  forth  an  assignment  made  by  Brahms  to  the  defendant 
on  the  11th  of  June,  1862,  of  all  the  fixtures,  furniture,  liquors, 
&c.,  in  the  building,  No.  8  Fulton  street,  with  the  lease  of  the 
premises  and  the  good-wUl  of  the  business,  with  all  notes,  book- 
accounts,  &C.,  to  sell  the  same  upon  such  terms  as  may  in  his 
judgment  appear  best,  and  most  for  the  interest  of  the  parties  con- 
cerned, and  for  cash  only.  The  avails  were  to  be  applied  in  pay- 
ment of  a  certain  note,  two  judgments,  and  servants'  wages  in 
fdU,  and  the  residue  to  be  distributed  among  all  his  creditors  jm> 
ro/o,  if  not  sufficient  to  discharge  their  demands  in  fuU. 

The  case  attempted  to  be  made  by  the  plaintifis  was,  that  the 
defendant  took  possession  of  property  to  the  value  of  $10,000, 
and  almost  immediately  sold  the  premises  No.  8  Fulton  street, 
with  the  stock  and  good- will,  for  a  grossly  inadequate  price,  and 
without  giving  reasonable  or  proper  notice,  by  advertisement  or 
otherwise,  and  that  such  sale  was  not  for  cash  only. 

The  complaint  prays  that  the  defendant  may  be  removed,  and 
that  he  account  for  the  full  value  of  such  leasehold  premises,  stock, 
&c.,  and  also  for  an  injimction  and  receiver. 

It  appears  that  at  the  time  of  the  assignment,  the  stock,  &c., 
were  nnder  seizure  by  the  sheriff,  upon  an  execution  in  fisivor  of 
one  Fox  and  others  against  Brahms.  The  sheriff  had  advertised 
the  property  for  sale.  There  was  also  a  mortgage  upon  the  prop- 
erty, given  upon  the  purchase,  upon  which  was  due  about  $640. 

The  property  brought  $2,760,  and  the  purchaser  sold  it  within 
a  few  days  for  $5,700.  But  the  force  of  this  piece  of  testimony 
is  much  diminished  by  the  purchaser's  statement,  that  after  re- 
ceiving $400,  for  damage  done  by  a  fire,  he  lost  over  $4,000,  hav- 
D.— V.  2 
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ing  expended  about  $1,000,  and  that  he  never  was  more  sick  of  a 
place  than  of  that.  The  other  testimony  upon  the  question  of 
yalue  is  about  balanced. 

We  do  not  see  any  reason  to  interfere  with  the  finding  of  the 
Judge  in  this  particular.  * 

The  plaintiff's  counsel  offered  Brahms  as  a  witness  on  behalf 
of  the  other  plahxtifb  besides  himself  which  offer  was  overruled 
by  the  Judge,  and  an  exception  taken.  The  first  offer  was  to  ex- 
amine him  generally. 

The  S97th  section  of  the  Code  is,  that  ''  a  party  may  be  ex- 
amined on  behalf  of  his  coplaintif^  or  a  oodefendant  as  to  any 
matter  in  which  he  is  not  jointly  interested  or  liable  with  such  co- 
plaintiff  or  codefendant,  and  as  to  which  a  separate,  and  not 
joint  verdict  or  judgment  can  be  rendered." 

This  section  must  be  construed  in  connection  with  the  898th 
ipid  899th  sections.  By  the  former,  no  person  offered  as  a  wit- 
ness shall  be  excluded  by  reason  of  his  interest  in  the  event  of 
the  action.  But  by  the  next,  this  section  shall  not  apply  to  a 
party  to  the  action,  nor  to  any  person  for  whose  immediate  bene- 
fit it  is  prosecuted  or  defended. 

As  to  a  party  then,  an  interest  in  the  event  of  the  action  aa 
effectually  excludes  him,  as  it  would  have  done  any  witness  be- 
fore the  Code.  But  then  the  897th  section  permits  an  examina- 
tion of  a  party,  on  the  application  of  a  party  associated  with  him, 
as  to  matters  in  which  he  is  not  jointly  interested  with  that  party, 
and  as  to  which  a  separate  judgment  could  be  rendered  in  &,vor 
o^  or  against  that  party. 

We  consider  the  effect  of  these  provisions  to  be  this : — ^If  it  is 
manifest,  that  no  material  evidence  can  be  given  upon  the  issues 
in  the  cause  by  the  party  offered,  which  will  not  enure  to  his  own 
benefit^  and  the  verdict  must  be  in  fkvoT  of  all,  the  party  should 
be  excluded. 

We  do  not  consider  the  case  of  Seal  v.  Finch,  (1  Keman  128,) 
to  be  in  conflict  with  this  view.  There  in  an  action  against  sev- 
eral defendants  for  an  assault  and  battery,  separate  answers  deny- 
ing the  charge  were  put  in,  and  at  the  trial,  one  of  the  defendants 
was  offered  as  a  witness  on  behalf  of  his  codefendant  He  was 
rejected,  and  the  Court  of  Appeals  held  that  the  rejection  was 
wrong. 
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Now  it  is  obvious,  that  in  such  an  action,  as  in  torts  generally, 
there  may  be,  and  frequently  are,  verdicts  in  favor  of  one,  and 
against  another  party;  in  other  words,  a  separate  verdict  and 
judgment  So  as  in  the  instances  put  by  the  learned  Judges,  a 
large  number  of  questions  may  be  very  pertinent  in  which  the 
party  examined  has  no  joint  interest  at  all,  but  solely  pertinent  to 
the  separate  case  of  the  defendant  calling  him. 

Bu^  here,  it  is  scarcely  possible  to  imagine  a  question,  material 
to  the  issue,  which  could  be  addressed  to  Brahms,  the  answer 
to  which,  if  against  the  defendant,  woxdd  not  necessarily  be  to 
Brahms'  own  benefit.  The  object  of  the  suit  is  to  obtain  from  the 
defendant  a  fund  applicable  to  pay  Brahms'  creditors,  and  possibly 
something  to  Brahms  himself  We  think  the  ruling  of  the  Judge 
was  correct. 

Another  exception  to  the  ruling  of  the  Judge  is,  that  he  re- 
fused to  permit  the  examination  of  one  Butler,  on  behalf  of  the 
plaintiff,  on  the  ground  that  he  was  a  creditor  of  Brahms,  and 
that  the  suit  was  prosecuted  for  his  immediate  benefit  Butler 
was  sworn  as  a  witness,  and  admitted  that  he  was  a  creditor  on 
his  examination. 

This  court  has  in  several  cases  construed  this  section  of  the 
Code,  and  laid  down  the  general  rules  thus :  that  it  must  appear, 
in  order  to  disqualify  the  witness,  that  he  is  a  cestui  que  trusty  or  has 
given  an  indemnity  which  makes  him  the  real  party  in  interest, 
that  is,  an  iiidemnity  in  the  action,  and  that  such  action  is  prose- 
cuted or  defended  at  his  instance.  {OoUlin  v.  Sanson,  1  Duer,  829 ; 
Van  Wyck  v.  Mcintosh,  2  Duer,  86 ;  Oiberton  v.  Alcock,  May,  1855, 
MSS.) 

The  position  of  a  creditor  not  named  in  the  complaint,  in  rela- 
tion to  an  action  of  this  nature,  is  this :  If  it  proceed  to  a  judgment 
of  account  and  distribution  of  the  fimd  in  question,  it  is  a  judgment 
in  his  favor,  upon  establishing  his  own  demand.  It  is  not  merely 
a  judgment  which  will  directly  enure  to  his  benefit,  but  he  will  be 
prohibited  firom  instituting  any  other  suit,  and  he  is  entitled  to 
interfere  in  cases  of  neglect  by  the  actual  plaintiff  to  control  the 
suit  Prior,  however,  to  such  a  judgment,  he  is  at  liberty  to  pro- 
ceed with  his  own  separate  action.  And  if  the  creditor's  suit  &ils, 
and  no  decree  is  pronounced,  he  is  at  liberty  to  go  on  with  his  own, 
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if  one  has  been  commenced,  or  institute  a  new  one.  He  is  not 
bound  until  after  judgment,  for  he  cannot  interfere  till  then. 

If  a  judgment  is  pronounced  in  this  action  against  the  defendant, 
it  would  be  as  ftdly  a  judgment  in  £avor  of  a  proposed  witness  who 
is  a  creditor,  as  of  the  creditors  actually  parties  to  the  record.  It 
would  seem,  then,  that  any  credi^r  ought  to  be  rejected. 

But  we  consider  that^  under  thjd  provision  of  the  Code,  this 
proposition  admits  of  a  qualification.  The  phrase  is,  that  the  S98th 
section  is  not  to  apply  ''to  any  person  for  whose  immediate  benefit 
the  action  is  prosecuted  or  defended."  We  think  that  it  should 
appear,  not  merely  that  the  creditor  proposed  as  a  witness  is  in  a 
l^al  situation,  in  which  the  judgment  may  avail  him,  but  that  it 
should  appear  positively  and  imequivocally  that  he  will  receive 
the  fund,  or  a  portion  of  it.  For  example,  it  may  appear  that  a 
creditor  under  an  assignment  is  one  to  be  paid  in  preference,  and 
the  fund  which  he  is  called  to  increase  must  go  to  him,  and  that 
he  wiU  not  be  paid  in  full  without  the  increase.  He  would  then 
be  inadmissible.  But  if  it  is  not  certain  that  he  must  receive  a 
direct  benefit,  but  this  depends  upon  contingencies,  which  leave  it 
uncertain,  he  shall  be  considered  competent 

The  converse  proposition  is  undoubtedly  plausible,  viz. :  that 
the  proposed  creditor  should  be  deemed  inadmissible,  unless  it 
plainly  appear  that  he  could  not  be  benefited.  But  the  rule  which 
we  have  stated  appears  to  us  most  Consistent  with  the  intention 
and  true  meaning  of  the  Code,  and  with  the  series  of  authorities 
in  our  own  court  In  Davies  v.  Orarrij  (4  Sandf.  855,)  in  a  suit  by 
assignees  to  recover  a  fund,  not  only  the  assignor,  but  one  of  his 
creditors,  protected  by  the  assignment,  was  admitted  as  a  witness. 

Testing  the  present  case  by  this  rule,  the  proposed  witness  will 
appear  to  be  admissible.  It  is  true,  that  if  the  subsequent  saJe  of 
the  property  afforded  a  fair  estimate  of  its  value,  with  which  to 
chai^  die  defendant,  the  witness  may  possibly  receive  something, 
after  paying  all  the  preferred  creditors.  But  this  is  wholly  condi- 
tional and  uncertain.  It  depends  upon  the  amount  of  the  increase 
of  the  fund,  and  the  amotmt  of  the  prior  preferred  debts,  and  of 
the  separate  debts  of  Brahms. 

It  cannot  be  known  with  any  approach  to  certainty  whether  he 
will  receive  a  benefit  or  not,  without  a  full  accounting  and  the 
adjustment  of  all  antecedent  demands  upon  the  fund.    We  are, 
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for  these  reasons,  all  of  opinion  that  the  Judge  erred  in  excluding 
him  as  a  witness. 

The  judgment  must  be  reversed,  and  there  must  be  a  new  trial, 
with  costs  to  abide  the  event 


Cathkrinb  M.  Johnson,  Executrix,  &c.,  v.  The  Hudson  Bivsb 

Sailroad  Company. 

Id  an  action  to  recoyer  damages  for  injuries  to  the  person  oceadoned  by  the  negli- 
gence of  the  defendant,  the  burden  of  proving  that  there  was  a  want  of  ordinary 
care  on  the  part  of  the  person  injured,  which  contributed  directly  to  the  acci- 
dent»  rests  upon  the  defendants  The  plaintiff,  in  order  to  maintain  the  action,  is 
not  bound  to  proye  a  negative  by  showing  affirmatiyely  that  there  was  no  such 
want  of  ordinary,  care. 

No  exception,  not  established  by  precedents  that  the  Court  is  bound  to  follow,  ought 
to  be  admitted  from  the  general  rule,  which  easts  the  burden  of  proof  upon  the 
par^  holding  the  affirmatiy& 

Whether  the  eyidence  on  the  part  of  the  plaintiff  justifies  the  inference  that  the 
negligence  of  the  person  injured  contributed  to  the  accident^  is  a  question  for 
the  determinaUon  of  the  jury. 

Judgment  dismisnng  compliant  reversed,  and  new  trial  ordered ;  costs  to  abide  the 
I  event 

(Before  Ddib,  Boswokih  and  Hofiman,  J.J.) 
Heard,  May  term;  decided,  June  term,  1856. 

Appeal,  by  plaintiff^  from  a  judgment  dismissing  the  complaint 

The  action  was  brought  for  the  recovery  of  damages  resulting 
to  the  widow  and  children  of  Peter  A.  Johnson,  deceased,  the 
plaintiff's  testator,  from  his  death,  and  the  complaint  averred  that 
his  death  was  occasioned  solely  by  the  injuries  and  wounds  he  had 
received  from  being  run  over,  on  a  public  highway,  by  a  car  be- 
longing to  defendants,  and  that  this  accident  was  owing  entirely 
to  the  negligence  of  the  servants  of  the  defendants,  in  the  man- 
agement and  running  of  the  car.  The  answer  denied  such  negli- 
gence, and  averred  that  the  injuries  to  the  deceased  were  caused 
solely  by  his  own  negligence  and  inattention. 

The  cause  was  tried  before  CampbeU,  J.,  and  a  jury,  in  Novem- 
ber, 1854. 

ITpon  the  trial,  evidence  was  given  on  the  part  of  the  plaintiff 
tending  to  prove  all  the  material  allegations  in  the  complaint,  but 
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leaving  it  somewhat  doubtful,  whether  the  deceased  had  not  him* 
self  been  guilty  of  a  want  of  ordinary  care,  contributing  to  the 
accident 

When  the  testimony  on  behalf  of  the  plaintiff  was  closed,  the 
counsel  for  the  defendants  moved  the  court  to  dismiss  the  com- 
plaint upon  the  grounds,  1st,  That  there  was  no  proof  of  negligence 
on  the  part  of  the  defendants,  and,  2d,  That  there  was  no  evidence 
showing  that  the  deceased  was  not  guilty  of  negligence,  which  con- 
tributed to  the  accident. 

The  learned  Judge  granted  the  motion,  holding  that  the  evi- 
dence given  was  not  sufficient  to  prove  that  the  deceased  was  free 
from  negligence,  and  the  counsel  for  the  plaintiff  excepted  to  the 
decision. 

The  cause  was  heard  upon  a  case  containing  the  evidence  and 
the  exception. 

J.  B.  Sheys^  for  the  plaintiff,  contended  that  the  Judge  had 
erred  in  dismissing  the  complaint,  and  that  the  judgment  ought 
therefore  to  be  reversed,  and  a  new  trial  ordered. 

W.  FuUeriorij  for  the  defendant,  relied  upon  the  decision  of  the 
Supreme  Court  of  Massachusetts,  in  Lane  v.  Orombiej  (12  Pick. 
177,)  as  proving  that  in  actions  of  this  nature,  the  plaintiff  is  not 
entitled  to  recover  unless  he  shows  affirmatively  that  the  person 
injured  was  wholly  free  from  fault  He  also  contended  that  the 
evidence  proved  that  the  negligence  of  the  deceased  was  the  true 
and  sole  cause  of  the  accident 

By  the  Court.  Duer,  J. — ^We  are  all  of  opinion  that  the  evi- 
dence, on  the  part  of  the  plaintiff,  was  quite  sufficient  to  take  the 
cause  to  the  jury.  K  not  contradicted,  it  was  sufficient  to  prove 
that  the  fatal  accident,  which  has  given  rise  to  this  action,  was,  in 
reality,  caused  by  the  culpable  negligence  of  the  servants  of  the 
defendants,  and  whether  the  evidence  was  also  sufficient  to  war- 
rant the  inference  that  there  was  a  want  of  ordinary  care  on  the 
part  of  the  deceased,  which  contributed  to  the  accident,  was  a 
question  which  it  belonged,  not  to  the  court,  but  to  the  jury  alone 
to  determine.  Nor  did  our  brother,  who  tried  the  cause,  other- 
wise decide.    It  is  apparent  that  he  did  not  withdraw  the  case 
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fiDxn  the  juij  because  he  deemed  that  the  negligence  of  the  de- 
ceased was  conclusiyely  shown,  but  upon  another  and  wholly 
distinct  ground.  The  only  question,  therefore,  is,  whether  the 
complaint  ought  to  have  been  dismissed  for  the  reason  that  was 
alleged,  namely,  that  the  plaintiff  had  failed  to  prove  that  the 
deceased  was  &ee  from  the  negligence  which  was  imputed  to  him 
by  the  answer  of  the  defendants.  In  other  words,  had  fidled  to 
prove  a  negative.  That  the  evidence,  as  it  stood,  was  consistent 
with  the  supposition  that  the  deceased  was  free  from  fault,  cannot 
be  denied,  while,  on  the  other  hand,  it  must  be  admitted,  that  it 
fell  veiy  &r  short  of  showing  that  he  certainly  was  so.  The 
question,  therefore,  is,  whether  it  is  this  proof  tJiat  the  plaintiff 
was  bound  to  give. 

We  believe  that  this  is  the  first  time  that  the  question  as  to  the 
necessity  of  such  proo^  on  the  part  of  the  pltdntiff,  in  actions 
like  the  present,  has  been  raised  in  this  court,  or,  indeed,  in  any 
court  of  this  state ;  and,  from  the  frequency  of  such  actions,  it  is  a 
question  of  no  ordinary  importance,  and  merits  an  attentive  con* 
sideration. 

It  is  certainly  true,  as  a  general  rule,  that  there  can  be  no  recov- 
ery in  these  actions,  when  it  is  proved  that  there  was  a  want  of 
ordinary  care,  on  the  part  of  the  person  accidentally  injured,  whidi 
directly  contributed  to  the  accident ;  but  it  by  no  means  follows^ 
that  the  plaintiff  is,  in  the  first  instance,  bound  to  show  that  the 
person  so  injured  could  not  have  been  guilty  of  the  n^ligence 
imputed :  that  is,  is  bound  to  prove  a  state  of  &ct3  necessarily 
excluding  the  supposition  of  what,  for  convenience,  may  be  termed 
his  guilt  Yet  this,  as  we  understand  it,  is  exactly  the  "proposition 
that  is  now  contended  for.  It  is  exactly  the  proposition,  if  the 
plaintiff  in  all  these  cases,  is  bound  to  prove,  in  order  to  maintain 
the  action,  that  there  was  no  want  of  ordinary  care,  on  his  part,  or 
that  of  the  person  wh9m  he  represents.  It  is  manifest,  however, 
upon  a  slight  consideration,  that  this  proposition,  if  admitted  to  be 
true,  is  equivalent  to  saying  that,  in  aU  these  cases,  the  law  pre- 
sumes, that  the  negligence  of  the  person  accidentally  injured  con- 
tributed to  the  accident,  and  that  this  presumption,  unless  over- 
thrown by  positive  evidence,  is  alone  sufficient  to  defeat  a  recovery. 
If  such  is  the  law,  we  are  bound  so  to  declare  it ;  but  we  are  unable 
to  see  that  there  is  any  warrant  firom  reason  and  good  sense,  from 
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justice,  or  public  policy,  for  sucli  a  presumption.  It  is,  it  seems  to 
us,  purely  gratuitous  and  arbitrary,  and  if  established  by  authority, 
upon  principle,  is  not  be  defended.  The  presumption  woiQd  be 
just  as  reasonable,  if  not  more  so,  that  accidental  injuries,  in  all 
cases  where  a  compensation  in  damages  is  sought,  were  in  reality 
occasioned^  solely  by  the  negligence  of  the  defendant  or  his  ser- 
vants, so  as  to  entitle  the  plaintiff  to  recover  merely  by  proving  that 
the  accident  happened  and  the  injury  followed,  and,  in  all  cases 
casting  upon  the  defendant  the  burden  of  repelling  the  presump- 
tion,  by  demonstrative  proof  of  its  &lsity.  This,  however,  is  a 
proposition  for  which  no  lawyer  would  willingly  contend,  and 
which,  assuredly,  no  court  of  justice  could  be  expected  to  sanction. 
Yet  is  there,  in  reality,  any  (Ufference  in  the  cases?  K negligence 
cannot  be  imputed  to  the  defendant,  but  must  be  proved,  can  any 
;  reason  be  given  why,  without  proof,  it  should  be  imputed  to  the 
plaintiff?  If  the  plaintLET,  in  order  to  maintain  the  action,  is  bound 
to  prove  the  negligence  of  the  defendant,  must  it  not  be  just  as 
incumbent  upon  the  defendant  to  prove  the  negligence  of  the 
plaintiff,  in  order  to  bar  a  recovery  ?  We  certainly  think  so,  and, 
unless  the  law  is  otherwise  settled,  must  so  decide. 

But  we  are  told  that  the  law  is  otherwise  settled,  and,  in  proof 
of  the  assertion,  are  referred  to  the  decision  of  the  Supreme  Court 
/"^  of  Massachusetts,  in  Lane  v.  Orombie,  (12  Pick.  IfT.)  That  this 
decision  distinctiy  affirms  the  doctrine  for  which  the  counsel  for 
the  defendants  so  earnestly  contended,  cannot  be  denied;  but 
whether  it  is  alone  sufficient  to  establish  that  doctrine  as  law,  is  a 
different  question.  The  court,  in  this  case,  ordered  a  second  trial 
upon  the  ground  that,  on  the  first,  the  Judge  had  failed  to  instruct 
the  jury  that  the  plaintiff  was  bound  to  prove  that  the  accident  by 
which  he  was  injured  was  not  occasioned  by  his  own  want  of  ordi- 
nary care.  The  court,  therefore,  decided  that  the  burden  of  proof 
was  upon  the  plaintiff^  to  show  that  his  own  negligence  was  not  a 
cause  of  the  accident,  and  not  upon  the  defendant  to  prove  that  it 
was ;  and  if  this  decision  ought  to  govern  us,  we  cannot  do  other- 
wise than  hold  that  the  complaint,  in  the  present  case,  was  properly 
dismissed. 

But  with  the  utmost  respect  for  the  learned  court  by  which  this 
decision  was  pronounced,  we  cannot  regard  it  as  an  authority  by 
which  we  ought  to  be  governed.     Upon  the  fullest  consideration. 
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we  cannot  regard  it  as  evidence  of  the  law,  that  we  are  bound  to 
declare.  It  is  scarcely  necessary  to  say  that  the  decisions  of  the 
courts,  however  respectable  and  learned,  in  our  sister  states,  have 
with  us  no  binding  force  as  precedents,  but  are  only  to  be  followed 
so  far  as  they  command  our  assent  by  the  reasons  and  authorities 
upon  which  they  are  founded.  When  we  cannot  reconcile  them 
with  our  own  deliberate  convictions,  it  is  our  duty  to  reject 
them. 

The  decision  of  Lane  v.  Onymbie  was  not  rested  upon  argument 
or  analogy,  but  upon  authority  alone.  No  reasons  were  given  to 
show  the  propriety  or  justice  of  the  rule  which  the  court  held 
itself  bound  to  follow,  but  it  was  considered  as  settled  by  prior 
decisions,  the  cases  to  which  the  court  referred.  Those  cases  are 
BuUerfidd  v.  Forester^  (11  East  61,)  Hwrker  v.  Hunniston^  (6  Cow. 
191,)  and  Smith  v.  Smithy  (2  Pick.  621.)  We  have  examin^  them 
all  with  attention,  and  find  ourselves  unable  to  assent  to  the  inter- 
pretation that  was  given  to  them  by  the  Supreme  Court  of  Massa- 
chuaetta  As  we  understand  them,  they  are  very  for  from  justifying 
the  conclusion  at  which  the  court  arrived.  In  our  deliberate 
judgment,  they  prove  this,  and  only  this,  that  when  it  appears  by 
the  evidence  on  the  part  of  a  plaintiff,  who  seeks  to  recover  dam- 
ages for  accidental  injuria,  that  by  the  exercise  of  ordinary  care 
he  might  have  avoided  the  accident,  he  is  not  permitted  to  recover ; 
but  this  is  wholly  different  from  holding  that  he  is  not  permitted 
to  recover  unless  he  shows,  affbrmatively,  that  there  was  no  such 
want  of  ordinary  care  on  his  part  as  could  have  contributed  to  the 
accident  The  distinction  between  the  two  propositions  is  manifest. 
In  the  first,  the  negligence  which  is  to  bar  a  recovery  is  proved ; 
in  the  second,  without  proof,  it  is  presumed  to  have  occurred.  It 
is  presumed,  since  that  which  is  not  proved  can  rest  only  upon 
a  presumption. 

It  escaped  the  attention  of  the  Supreme  Court  of  Massachusetts, 
that  in  numerous  cases — ^we  believe  in  a  majority  of  those  that 
are  reported,  in  which  a  plaintiff  claims  danmges  for  accidental 
injuries,  the  &ct  that  his  own  negligence  contributed  to  the  acci- 
dent, is  treated  expressly  or  by  implication  as  purely  a  matter  of 
defence,  the  burden  of  proving  which,  as  in  every  other  case  of  a 
defence,  necessarily  rests  upon  the  defendant  According  to  our 
own  experience  and  information,  it  is  this  rule,  that  in  practice 
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has  been  constantly  observed  in  the  courts  of  this  state,  and  has 
been  understood  by  all  our  Judges  to  be  that  which  they  were 
bound  to  follow,  and  we  cannot  think  that  it  ought  now  to  be  de- 
parted  from,  in  deference  to  a  single  case  in  which,  upon  mistaken 
grounds,  its  authority  has  been  denied. 

There  are  other  considerations  that  have  strengthened  our  con- 
viction that  it  is  the  rule  which  we  are  bound  to  declare  and  to 
follow. 

If  the  plaintiff  in  every  action  for  accidental  injuries,  were 
bound  to  prove,  before  his  case  could  go  to  the  jury,  that  the  acci- 
dent could  not  have  been  occasioned  by  any  want  on  his  own 
part  of  ordinary  care,  it  is  certain,  that  an  allegation  in  the  decla- 
ration that  there  was  no  such  want^  would  be  a  material  and  neces- 
sary averment;  it  would  be  so,  upon  the  principle  that  every  &ct 
is  necessary  to  be  averred  which  is  necessary  to  be  proved,  in 
order  to  maintain  the  action,  and  hence  the  omission  of  such  an 
averment  would  render  the  declaration  bad  upon  demurrer.  It  is 
true,  that  such  an  averment  is  found  in  some  of  the  precedents  of 
declaration,  in  the  collections  of  Wentworth  and  others,  but  in 
many  more  it  is  wholly  omitted,  and  we  are  convinced  that  there 
is  no  adjudged  case  in  which  it  has  been  held  or  intimated  that 
such  an  omission  is  a  valid  cause  of  demurrer.  That  it  is  not  so 
regarded  there  is  positive  evidence. 

For  more  than  thirty  years  past,  the  Court  of  Exchequer  in 
England,  has  been  distinguished  for  its  adherence  to  the  strictest 
rules  of  pleading  and  of  evidence,  and  if  there  are  any  errors  in 
the  pleai^ngs  before  them  that  escape  the  notice  of  cotmsel,  they 
are  sure  not  to  escape  the  zealous  vigilance  of  the  Judges.  The 
action  in  each  of  the  cases  of  Oough  v.  Bryan^  (2  Mees.  &  Welsh. 
7/7       W);)  and  Bridge  v.  The  Orand  Junction  R.  R  Oo.,  (8  Mees.  & 

elsb.  244,)  was  to  recover  damages  for  accidental  injuries,  and  in 
each,  a  plea,  which  set  up,  in  a  defective  form,  the  negligence  of 
the  plaintiff  as  a  bar  to  his  recovery,  was  held  to  be  bad  upon  de- 
murrer, and  judgment,  therefore,  rendered  for  the  plaintiff;  but  in 
neither  case  did  the  declaration  contain  an  averment  that  the  ac- 
cident  had  happened  without  any  want  of  ordinary  care  on  the 
part  of  the  plaintiff,  and  we  may  be  certain,  that  had  the  omission 
been  deemed  a  &tal  defect,  it  would  not  hare  escaped  the  obser- 
vation of  the  counsel  or  of  the  courts  and  would  have  been  so 
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determined.  Had  the  ayerment  been  deemed  material — as  it  cer- 
tainly  would  be  if  the  rule  of  law  as  to  the  burden  of  proof  were 
such  as  has  been  adopted  in  Massachusetts — ^we  do  not  doubt  that 
the  court  would,  in  each  case,  have  rendered  judgment  for  the 
defendant,  instead  of  the  plaintiff,  in  conformity  to  the  well-known 
rule,  that  when  a  demurrer  is  interposed,  no  matter  in  what  stage 
of  the  pleadings,  judgment  must  be  rendered  against  the  party 
by  whom  the  first  fault  in  pleading  is  shown  to  have  been  com- 
mitted. 

It  is  not  irrelevant  to  observe  that  some  of  the  more  recent  de- 
cisions in  England  have  gone  to  the  extent  of  holding  that  the 
n^ligence  of  the  plaintiff,  even  when  it  is  proved  to  have  con- 
tributed to  the  accident,  is  not,  in  all  cases,  a  bar  to  his  recovery. 
In  the  case  of  Daviea  v.  Jtfann,  (10  Mees.  k  Welsh.  546,)  the  act  of 
the  plaintiff,  which  it  coxdd  not  be  denied  had  contributed  to  the 
accident  that  led  to  the  action,  was  an  act,  not  merely  of  negli* 
gence,  but  of  positive  iUegality,  and  yet  the  defendant,  upon  the 
ground  that  by  the  exercise  of  ordinary  care  he  might  have  pre- 
vented the  accident,  was  held  to  be  liable  in  damages  for  the  in- 
jury to  his  property  that  the  plaintiff  had  sustained.  Comparing 
the  decisions,  the  doctrine  now  established  in  England  appears  to 
be  this : — ^that  as  the  plaintiff  in  the*  action  is  not  allowed  V>  re- 
cover, notwithstanding  the  clearest  proof  of  the  negligence  of  the 
defendant^  when  it  so  also  proved  that  his  own  negligence  directly 
contributed  to  the  accident,  so  the  defendant  is  not  shielded  from 
a  recovery,  notwithstanding  such  negligence  on  the  part  of  the 
plaintiff  is  proved,  when  it  appears,  that  but  for  his  own  subsequent 
'  negligence  the  accident  would  never  have  occurred;  that  is  when 
it  appears  that  his  own  negligence  was  its  sole  proximate  cause. 
We  are  not  aware  that  the  exact  question  has  yet  arisen  in  our 
own  courts,  but  we  are  not  prepared  to  say  that  the  doctrine,  al- 
though somewhat  nov^l,  is  not  highly  reasonable,  and  whether  it 
may  not  be  applicable  to  the  case  before  us,  is  a  question  that, 
upon  a  future  trial,  may  deserve  consideration. 

As  the  decision  in  Lanty,  Grombie  has  no  adequate  support 
from  authority,  so  it  has  certainly  none  from  reason  or  analogy, 
but,  if  followed,  would  introduce  an  exception  from  the  rules  of 
evidence,  unreasonable  in  itself,  as  well  as  before  unknown.  We 
know  of  no  rule  of  evidence  that  rests  upon  plainer  and  surer 
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grounds  of  equity  and  good  sense,  than  that  which  in  every  con- 
troversy casts  the  burden  of  proof  upon  the  party  who  maintainfl 
the  affirmative — ^which,  in  other  words,  requires  that  he  who 
asserts  a  fact,  necessary  to  be  shown  to  sustain  the  action  or  bar  a 
recovery,  shall  prove  its  existence.  That  there  are  some  excep- 
tions from  this  rule  we  do  not  deny,  but  these,  when  examined, 
will  be  found  to  rest  mainly  upon  technical  rules  of  pleading, 
and  as  all  such  rules  are  now  abolished,  it  may  well  be  doubted 
whether  any  exception  ought  now  to  be  allowed,  unless  in  cases 
where  the  law  has  settled  that  the  right  to  maintain  the  action 
depends  upon  proof  of  a  negative  allegation — and  in  all  these 
cases,  as  has  already  been  observed,  the  negative  allegation  is  an 
essential  averment  in  the  declaration  or  complaint.  So  also  in 
actions  founded  upon  contract,  an  exception  may  be  created  by 
the  very  terms  in  which  the  parties  have  chosen  to  express  their 
agreement;  but  we  are  unable  to  perceive  that  any  valid  reason 
for  allowing  an  exception,  in  any  other  cases,  can  now  be  alleged. 
Although  it  may  not  be  universally  true  that  a  negative  proposi- 
tion is  from  its  nature  incapable  of  proo^  it  is  certain,  that  in  most 
cases  the  proof  is  difficult,  and  in  some,  impossible ;  and  to  exact 
the  proof  in  these  would  be  equivalent  to  a  denial  of  justice.  It 
would  frequently  operate  to  deprive  a  plaintiff  of  the  compensation 
to  which  a  jury,  upon  the  whole  evidence,  might  justly  deem  him 
to  be  entitled.  And  by  exacting  the  proof  in  actions  like  the 
present,  founded  upon  the  statute,  we  are  persuaded  that  the  just 
as  well  as  benevolent  intentions  of  the  legislature  in  favor  of  the 
wife  and  children  of  every  person  whose  death  has  been  caused 
by  the  culpable  negligence  of  others,  would,  in  many  cases,  be 
wholly  defeated. 

We  think,  for  the  reasons  that  have  been  given,  that  the  judg- 
ment dismissing  the  complaint  was  erroneous. 

It  is,  therefore^  reversed,  and  there  must  be  a  new  trial,  with 
costs  to  abide  the  event 
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William  A.  Wheelee  and  another  v.  Johk  A.  Newbould. 

Proof  of  a  local  uaage  cannot  be  received  to  vary  the  legal  construction  of  a  con- 
tract, nnlcfle  it  is  clearly  proved  that  its  existence  and  terms  were  known  to  the 
parties,  and  that  it  was  in  reference  to  it  that  their  contract  was  made. 

THien  there  is  an  implied  authority  to  sell  personal  property  pledged  as  collateral 
security  for  the  payment  of  a  debt,  the  sale  to  be  valid  must  be  public,  and  be 
preceded  by  a  demand  of  payment  and  by  a  reasonable  notice  of  the  time  and 
place  of  sale. 

Bat  there  is  no  implied  authority  to  sell  when  the  collateral  security  condsts  only 
of  the  promissory  notes  of  third  persons^  The  only  authority  which,  when  the 
contract  is  solent,  then  passes  to  the  creditor,  by  implication,  is  to  reimburse 
himself  by  the  collection  of  the  notes,  if  the  debt  is  unpaid  at  its  maturity. 

Seld,  in  the  principal  case,  that  a  sale  made  by  the  defendant  of  certain  promissory 
notes,  placed  in  his  hands  by  the  plaintiffs  as  collateral  security  for  the 
repayment  of  a  loan,  was  void,  not  only  as  irregular  but  as  made  without 
authority. 

Seid,  therefore,  that  the  plaintiff  was  entitled  to  judgment  for  the  balance  collected 
npon  the  notes  beyond  the  amount  of  the  loan. 

(Before  Oaxlbt,  Cb.  J.,  and  Dukr,  J.) 
Heard  and  decided,  June  term,  1866. 

The  action  was  brought  to  recover  a  sum  which  was  alleged 
to  be  a  balance  due  to  the  plaintida,  from  the  proceeds  of  certain 
promissory  notes,  which  had  been  deposited  with  the  defendant  as 
collateral  security  for  the  repayment  of  a  loan  of  $2,000.  The 
notes,  fourteen  in  number,  were  set  forth  in  the  complaint;  they 
were  signed  by  different  makers,  amounted  in  the  aggregate  to 
$2,614.73,  and  the  whole  amount,  it  was  averred,  had  been  col- 
lected. 

The  defence  substantially  was,  that  the  loan  for  the  security  of 
which  the  notes  were  pledged,  not  being  repaid  when  it  became 
due,  the  defendant,  to  reimburse  himself  sold  the  notes  at  private 
sale  for  the  sum  of  $2,020,  which  was  the  best  price  that  could  be 
obtained ;  and  the  answer  averred  that  the  sale  was  lawfully  made 
according  to  the  custom  and  usage  of  brokers  and  dealers  in  com- 
mercial paper  in  the  city  of  New  York. 

There  are  other  issues  made  by  the  pleadings,  but  as  these  were 
abandoned  upon  the  trial,  it  is  unnecessary  to  state  them. 
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The  cause  was  tried  before  Oakley,  Ch.  J.,  and  a  jury,  in  April, 
1853 ;  and  upon  the  trial,  the  plaintifGs,  who  were  admitted  to  be 
partners  in  trade,  under  the  firm  of  William  A.  Wheeler  &  Co.,  to 
maintain  the  issues  on  their  part,  gave  evidence  tending  to  show 
that  on  or  about  the  6th  day  of  November,  1848,  the  plaintiff, 
through  one  Jeremiah  Hotchkiss,  a  broker,  borrowed  fix)m  the 
defendant  the  sum  of  two  thousand  dollars,  and  as  collateral  secu- 
rity for  the  repayment  thereof  deposited  with  the  defendants  cer- 
tain business  paper,  consisting  of  notes  and  drafts,  taken  by  the 
plaintiJBb  in  the  course  of  their  business,  not  then  due,  to  the 
amount  of  two  thousand  six  hundred  and  fourteen  dollars  and 
seventy-three  cents,  and  also  the  check  of  Wheeler,  Wood  &  C3o., 
upon  the  American  Exchange  Bank,  in  the  city  of  New  York, 
for  the  sum  of  two  thousand  dollars,  dated  on  the  20th  day  of 
December,  1848. 

That  on  or  about  the  21st  day  of  December,  1848,  the  day  after 
the  said  check  was  payable,  the  plaintiff  caused  an  offer  to  be 
made  to  the  defendant  to  take  up  the  said  loan,  and  receive  back 
the  collateral  securities  given  therefor,  aiid  demanded  that  such 
collaterals  should  be  given  up.  That  the  offer  of  the  plaintiff 
was  to  pay  the  defendant  the  sum  of  two  thousand  dollars,  less  the 
sum  of  $176,  which  they  alleged  had  been  deducted  as  and  for 
interest  by  the  broker  Hotchkiss,  while  the  defendant  demanded 
payment  of  $2,000  and  interest  thereon,  at  seven  per  cent,  from 
the  time  the  loan  was  made. 

The  plaintiff  also  proved  that  all  the  said  notes  and  drafts,  so 
given  as  collateral  security  for  the  said  loan,  were  paid  at  maturity, 
and  then  rested  their  case. 

The  defendant,  to  maintain  the  issues  on  his  part,  gave  evidence 
tending  to  prove  that  on  the  20th  day  of  December,  the  day  the 
said  loan  matured,  the  said  check  of  Wheeler,  Wood  &  Co.  was 
presented  to  the  American  Exchange  Bank  for  payment,  and  pay- 
ment refused.  That  thereupon  the  defendant,  on  the  following 
day,  demanded  payment  of  the  said  loan  and  interest  fix>m  the 
plaintii&,  and  gave  them  notice  that  imless  the  loan  and  interest 
was  paid  he  should  sell  the  said  collateral  securities  for  the  best 
price  he  could  obtain  therefor,  according  to  the  usual  custom  and 
course  of  business  in  like  cases,  in  the  city  of  New  York,  to  re- 
imburse himself.    That  on  the  21st  day  of  December,  at  the  time 
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when  the  plaintifiEs  offered  to  take  up  the  said  loan,  and  at  other 
times,  before  the  collaterals  were  sold,  the  defendant  offered  to 
give  up  to  the  plaintifib  the  said  chock  and  all  the  collateral  notes 
and  drafts,  upon  payment  to  him  of  the  sum  of  $2,000,  and  seven 
per  oent  interest  thereon  from  the  time  the  loan  was  made. 

That  the  said  loan  and  interest  not  haying  been  repaid,  the  de- 
fendant, on  the  28th  day  of  December,  1848,  sold  the  said  notes 
and  drafts,  at  private  sale,  to  one  Frederick  L.  Yates,  for  the  stun 
of  $2,020,  and  that  that  was  the  best  price  offered  for  them,  none 
of  the  same  having  then  become  due  or  payable. 

It  was  admitted  that  the  defendant  afterwards  tendered  and 
offered  to  deliver  to  the  plainti£&  the  said  check  of  Wheeler, 
Wood  &  Co.,  received  by  him  with  the  collaterals  at  the  time  of 
making  the  loan. 

The  defendant's  counsel  then  offered  to  prove  that  at  the  time 
this  loan  was  made,  it  was,  and  long  had  been,  the  usage  and  cus- 
tom, in  the  city  of  New  York,  to  sell  notes  and  drafts,  pledged  as 
collateral  security  for  loans,  after  such  loans  were  due,  and  within 
a  reasonable  time  aft;er  demand  of  payment  thereof,  and  notice 
that  such  sale  would  be  made  in  de&ult  of  such  payment,  at 
private  sale,  for  the  best  price  that  could  be  obtained,  and  not  at 
public  sale,  or  by  auction. 

The  counsel  for  the  plaintifib  objected  to  such  proo^  and  there- 
upon tiie  court  sustained  the  objection,  and  held  tiiat  such  testi- 
mony was  inadmissible. 

To  which  ruling  and  decision,  the  counsel  for  the  defendant  did 
then  and  there  except 

The  defendant's  counsel  tiien  offered  to  prove  that  the  defend- 
ant sold  the  notes  and  drafts  received  by  l^m  as  security,  for  the 
said  loan  of  $2,000,  for  their  full  value,  and  for  the  best  price  tiiat 
could  be  obtained  therefor  at  the  time  of  such  sale. 

The  plaintiff'  counsel  objected  to  this  proo^  and  the  court  sus- 
tained the  objection,  on  the  ground  that  the  defendant  had  no 
right  to  sell  such  notes  and  drafts,  either  at  public  or  private  sale, 
or  at  auction,  but  was  bound  to  hold  and  collect  the  same  as  they 
became  due. 

To  which  ruling  and  decision,  the  defendant's  counsel  did  then 
and  there  duly  except 

The  court  thereupon  charged  and  directed  the  jury,  tiiat  the 
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nature  of  the  transaction  was,  that  certain  notes  and  drafts  were 
deposited  with  the  defendant  aJ3  collateral  security,  generally,  upon 
a  loan  of  money ;  that  after  the  loan  matured,  he  gave  notice  to 
the  plaintifib  that  he  would  sell  the  same  notes  and  drafts,  without 
specifying  any  time,  place,  or  manner  of  sale,  to  reimburse  him- 
self, unless  the  loan  and  interest  should  be  immediately  paid.  He 
afl;erwards  sold  them  to  Mr.  Yates,  by  private  arrangement. 

The  court  further  charged  and  directed  that  the  defendant  had 
no  right  to  do  this ;  that  the  court  understood  the  right  of  the  de- 
fendant to  be,  and  so  directed  the  jury,  to  hold  the  said  notes  and 
drafts,  and  collect  and  receive  the  money  thereon,  as  it  became 
due,  and  apply  it  to  the  payment  of  the  loan,  and  return  the  bal- 
ance, if  any,  to  the  plaintiffs.  These  notes  and  drafts  were  all 
duly  paid  at  maturity.  That  in  judgment  of  law,  therefore,  the 
plaintiffs,  were  entitled  to  a  verdict  for  the  excess  over  and  above 
the  amount  of  the  loan  and  interest,  for  which  they  were  pledged. 

And  directed  that  a  verdict  be  accordingly  entered  for  the 
plaintiff,  subject  to  adjustment.  To  which  direction  and  charge 
of  the  court,  the  counsel  for  the  defendant  did  then  and  there  duly 
except  The  amount  of  the  verdict  was  thereupon  adjusted  by 
the  parties  at  $772:41. 

The  court  thereupon  directed  that  the  exceptions  should  be 
heard,  in  the  first  instance,  at  General  Term,  and  that  judgment^  in 
the  mean  time,  be  suspended. 

M  Ward,  for  the  plaintiff,  insisted  that  they  were  entitled  to 
judgment  upon  the  verdict.  That  the  sale  of  the  notes  at  private 
sale  without  notice  of  the  time  and  place  of  sale,  was  illegal,  and 
that  the  defendant  had  in  truth  no  authority  to  sell  at  all,  either 
at  public  or  private  sale,  the  rule,  which  applies  to  other  personal 
property  not  being  applicable  to  commercial  paper%  He  cited 
2  Gaines'  Cases,  201 ;  12  John.  146 ;  4  Denio,  227 ;  8  Hill,  598 ;  7 
Hill,  297,  and  other  authoritiea 

K  W.  Stoughton,  for  the  defendant,  contended  that  the  general 
rule,  that  when  property  is  pledged  to  secure  the  repayment  of  a 
loan,  the  lender  has  ftill  power  to  sell  it  afl«r  a  default  in  pay- 
ment, and  due  notice  to  the  borrower,  was  just  as  applicable  to 
commercial  paper  as  to  any  other  description  of  personal  property. 
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That  tfae  sale  in  this  case  was  Aillj  justified  by  the  usage  that  was 
offered  to  be  proved,  the  evidence  of  which  ougkt  not  to  have 
been  rejected,  and  that  as  the  Judge  had  erred  in  excluding  this 
evidence,  a  new  trial  ought  to  be  granted.  He  cited  1  Cainea, 
48;  2  John.  827 ;  6  John.  Ch.  R  487 ;  12  Wend.  866;  19  Wend. 
886,  and  several  other  cases. 

By  the  Coubt.  Dusb,  J. — ^We  are  clearly  of  opinion  that  the 
plaintifib  are  entitled  to  judgment  upon  the  verdict  which  the  jury 
was  instructed  to  render. 

The  usage  that  was  offered  to  be  proved  on  the  trial  was  con- 
fined to  this  city.  It  was  strictly  a  local  usage,  and  as  the  evi- 
dence offered  went  no  further  than  to  prove  its  existence,  it  was 
properly  excluded.  The  law  may  be  considered  as  settled,  that 
proof  of  a  local  usage  can  never  be  received  to  vary  the  construc- 
tion that  the  law  would  otherwise  give  to  a  contract,  imless  it  is 
clearly  proved  that  its  existence  was  known  to  the  parties,  and 
that  Uieir  contract  was  made  in  reference  to  its  terms.  {Ooday  v. 
Uoyd,  8  Bing.  798 ;  BarOeU  v.  Peniiomd,  10  B.  k  Cross,  760 ;  Bussd 
V.  .fibii^fey, 4  B.  &  Al. 868 ;  ScoUy.  Irving,  IB. k  M.  605;  vide  1 
Duer  on  Ins.,  268  §  67,  and  note  §  1,  p.  286,  where  cases  collected.) 
Chancellor  Walworth,  indeed,  in  the  case  of  AUen  v.  Dyhera,  in 
the  Court  of  Errors,  (7  Hill,  497,)  seems  to  have  held  that  a  usage 
of  the  Broken  in  Wall  street  can  never  be  given  in  evidence  when 
opposed  to  the  general  law  of  the  state,  but  he  probably  meant 
only  to  say,  that  such  a  usage  does  not  bind  the  parties  merely  by 
its  existence,  without  proof  that  they  intended  it  should  govern 
their  contract  We  do  not  doubt  that  a  local  usage  is  just  as 
binding  as  a  general,  when  it  appears  with  sufficient  certainty  that 
it  was  in  the  contemplation  of  tiie  parties  when  they  made  their 
contract  In  such  a  case,  it  becomes  a  part  of  their  agreement, 
with  the  same  effect  as  if  incorporated  in  terms.  In  the  case  be- 
fore us,  there  was  no  offer  on  the  part  of  the  defendant,  to  show 
that  the  alleged  usage  was  known  to  the  plaiutiffs,  nor,  conse- 
quently, that  they  meant  to  be  bound  by  it  The  offer,  as 
made,  was,  therefore,  properly  rejected,  as  insufficient  and  irrel- 
evant 

The  usage  being  out  of  the  case,  the  right  of  the  plaintifb  to 
leoover  is  not  at  all  doubtful,  even  upon  the  supposition  that  a 
D.— V  8 
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pledge  of  promissory  notes,  or  other  securities  for  money,  stands 
on  the  same  ground,  as  a  pledge  of  stocks  or  merchandise,  and 
carries  with  it  the  same  authority  to  sell  the  property,  in  the  event 
of  a  default  in  the  payment  of  the  debt,  it  was  intended  to  secure. 
When  the  contract  is  silent,  as  to  any  such  authority,  it  is  certain 
that  a  sale  binding  on  the  debtor  can  only  be  made  after  payment 
of  the  debt  has  been  demanded,  and  reasonable  notice  of  the 
time  and  place  of  sale  has  been  given ;  this  last  condition  evi- 
dently implying  that^  in  all  cases,  the  sale  must  be  pubUc.  (Cbr- 
idyou  V.  Lansing^  2  Caines'  Cases,  200 ;  AUen  v.  Dykers^  3  Hill, 
598 ;  S.  C,  7  Hill,  497 ;  Steams  v.  Marshy  4  Denio,  227 ;  Brawn- 
e7;  V.  jBat^^ibn^,  4  Barb.  491 ;  TRZson  v.  i^<^  2  Comst  443.)  In 
the  present  case,  a  demand  of  payment  was  proved,  but  the  sale 
was  made  without  any  notice  of  time  and  place,  and  was  private. 
There  was,  indeed,  a  general  notice  of  an  intention  to  sell,  but  it 
I  would  be  extravagant  to  suppose,  that  such  a  notice,  without  any 
designation  of  time  or  place,  is  that  which  the  law  requires.  It 
was  plainly  insufficient  and  ineffectual  The  sale,  therefore, 
although  it  may  have  passed  a  title  to  the  purchaser,  was,  in  re- 
spect to  the  plaintifft,  unauthorized  and  void ;  and,  consequently, 
the  liability  to  them  of  the  defendant  is  exactly  the  same  that 
it  would  have  been,  had  he  retained  the  notes  and  collected  the 
amount  of  each,  as  they  severally  became  due. 

What  we  have  now  said  would  suffice  for  the  decision  of  this 
case,  but  it  is  not  our  intention  to  pass  over  the  far  more  important 
and  interesting  question,  which  the  bill  of  exceptions  distinctly 
presents,  and  to  which  the  arguments  of  the  counsel  before  us  were 
principally  directed,  namely :  whether  the  general  rule  that  a  cred- 
itor has  an  implied  authority,  where  the  contract  is  silent,  to  sell  the 
property  pledged  to  him  as  collateral  security,  if  the  debt  remains 
impaid,  is  applicable,  not  only  where  the  pledge  consists  of  stocks 
or  merchandise,  but  equally,  when  it  consists  of  promissory  notes, 
or  bills  of  exchange,  or  other  choses  in  action ;  or  whether,  in 
respect  to  these,  the  authority  implied  is  not  limited  to  the  collec- 
tion of  the  securities,  and  the  use  of  the  necessary  means  to  enforce 
their  payment?  That  such,  in  these  cases,  is  the  only  authority 
that  can  be  implied,  was  the  opinion  of  the  Chi^  Justice  upon  the 
trial,  and  it  was  mainly  upon  this  ground  that  he  directed  a  verdict 
for  the  plaintiff.     He  adheres  to  this  opinion;  and,  after  some 
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hesitation  and  doubt,  I  concur  with  him  in  holding  that  it  is  a 
true  expression  of  the  law  that  we  are  bound  to  declare. 

Although  the  broad  terms  in  which  the  general  rule  is  laid 
down,  both  by  Chancellor  Kent  and  by  Mr.  Justice  Story,  (2  Kent's 
Ck>m.  pp.  582-^ ;  Story  on  Bailments,  §  810,)  seem  to  warrant  the 
inference  that  the  authority  of  the  pledgee  to  sell  is  coextensive 
with  the  power  of  the  debtor  to  create  the  pledge,  and  consequently 
embraces  every  species  of  property  which  is  a  legitimate  subject 
of  the  contract,  it  is,  nevertheless,  certain  that  there  is  no  reported 
case  in  which  the  doctrine  has  been  carried  to  this  extent  There 
is  no  adjudication  that  a  sale  by  a  pledgee  of  evidences  of  debt, 
created  by  individuals,  can  be  justified,  otherwise  than  by  an  ex- 
press authority ;  and  when  we  inquire  into  the  reasons  upon  which 
the  modem  rule  is  founded,  and  by  which  alone  it  can  be  defend- 
ed, it  will  at  once  be  seen,  that  to  a  sale  of  this  character  they  are 
wholly  inapplicable,  and  that  by  sustaining  an  authority  to  make 
the  sale  we  should  open  a  wide  door  to  imposition  and  fraud. 

In  all  cases,  when  personal  property  is  placed  in  the  hands  of  a 
creditor  as  a  collateral  securily ,  it  is  a  very  reasonable  presumption  / 
that  the  parties  intend  that,  in  the  event  of  a  £Edlure  on  the  part  of  | 
the  debtor  to  meet  his  engagement,  the  property  shall  be  applied,  \ 
in  some  form,  to  the  satisfaction  of  the  debt    They  mean,  that  out  { 
of  or  by  means  of  the  property,  the  loan  or  advance  for  which  it  I  • 
is  pledged  shall  be  reimbursed  jntnd  it  is  obvious,  that  where  the  f— ^ 
proper^  consists  of  stocks  or  merchandise,  it  is  only  by  a  sale  that  f 
it  can  be  made  available  to  the  purpose  intended.    Hence,  in  these 
cases,  the  authority  of  the  pledgee  to  sell  is  founded,  not  on  an  arbi- ' 
trary  rule,  but  upon  the  actual  intention  of  the  parties,  as  deduced,  1 
not  merely  from  the  nature  of  the  contract,  but  from  that  of  the  I 
property  which  it  embraces.    And  it  is  evidently  upon  this  ground ) 
that  Chief  Justice  Gibbe,  in  Pothonier  v.  Dawson^  (1  Holt,  N.  P.  R. ' 
p.  885,)  placed  his  decision,  (Story  on  Bail,  §  811.) 

And  here  I  cannot  refrain  from  remarking  that,  so  far  as  I  have 
been  able  to  discover,  Pothonier  v.  Dawson  is  the  only  case  to  be 
found  in  the  English  books  in  which  the  implied  authority  of  a 
pledgee  to  sell,  without  resorting  to  a  court  of  equity,  has  been 
judicially  asserted.  I  am  aware  that  there  are  other  cases  which 
are  usually  referred  to,  as  having  introduced  and  established  the 
doctrine,  and  these  are  Tux^  v.  WUsm  (8  P.  Will,  261  S.  0. 1 


86  CASES  IN  THE  SUPERIOR  COURT. 

Wheeler  v.  Newbonld. 

Brown,  P.  Ca.  494)  and  Lockwood  v.  Ewer  (2  Atk.  808 ;)  but  it  is 
remarkable  that,  in  each  of  these  cases,  the  contract  was,  npon  its 
face  and  by  its  necessary  legal  construction,  a  mortgage  and  not 
a  pledge,  and  this  Chancellor  Kent,  in  his  opinion  in  Hart  y.  Van 
Hyck,  expressly  admits  (2  John.  Ch.  E.  100,  vide  also  Oortelyou  v. 
Lansing^  2  Caines'  Cases,  210.)  I  mention  these  facts,  as  proving 
that  the  doctrine  of  an  implied  authority  rests  more  upon  a  general 
usage,  which,  in  respect  to  stocks  and  merchandise,  is  well  known, 
and  hsB  long  prevailed,  than  upon  any  decisions  of  controlling 
authority.  It  ought  not,  therefore,  it  seems  to  us,  to  be  extended 
by  constriction  to  any  cases  which  l^e  usage,  as  general  and  known, 
has  £edled  to  embrace.  In  the  very  elaborate  and  learned  opinion 
which  was  prepared  for  delivery  by  Chancellor  Kent,  as  a  Justice 
of  the  Supreme  Court,  in  Cortelycu  v.  Lansing^  but  was  never,  in 
fitct,  delivered,*  he  speaks  of  a  sale  by  a  pawnee  after  notice,  as  a 
practice  which  then  prevailed  *'  in  cases  of  the  transfer  of  stocks," 
(2  Caines'  Cases,  212,)  and  was  evidently  of  opinion  that  it  was 
to  such  cases  that  the  practice  and  the  authoriiy  were  confined. 

It  is  certain,  indeed,  that,  by  the  ancient  rules  of  the  common 
law,  a  sale  of  a  pledge  could  only  be  made  under  and  in  pursu- 
ance of  a  judicial  sentence,  and  that  it  was  only  by  force  of  such 
a  judicial  sentence  that  the  right  of  the  pledger  to  reclaim  could 
ever  be  barred,  (2.Caines'  Cases,  pp.  204, 205 ;  Story  on  Bail,  §§  210, 
246.)  And  when  we  reflect  upon  the  security  against  abuse  and 
fraud  which  these  rules  certainly  afforded,  we  may  be  disposed 
to  regret  that  they  have  ever  been  relaxed;  but  if  the  modem 
doctrine,  that  the  pledgee  has  an  election,  to  resort  to  a  court  of 
equity  or  to  sell  ex  svo  motu,  be  confined  to  sales  of  merchandise 
and  stocks,  under  the  conditions  already  named,  it  seems  that  there 
is  very  little  reason«to  fear  that  the  interests  of  the  debtor  will  not 
be  sufficiently  protected.  As  stocks  and  merchandise  have,  at  all 
times,  a  known  market  value,  if  they  are  sold  at  public  auction, 
and  after  due  personal  notice  to  the  debtor,  it  is  not  probable  that 

*  In  Barr&ut  t.  Paxtim,  (6  John.  260,)  'when  Cortdyou  t.  Lannng  vm  referred 
to,  by  the  oonnsel  for  the  defendant,  as  a  decision  of  the  court,  Kent,  Ch.  J.,  said : 
"  That  ease  was  never  decided  by  this  court.  It  was  argued  once,  and  I  had  pre- 
pared the  written  opinion,  which  appears  in  the  report  of  Mr.  Gunes»  but  the 
court  directed  a  second  argument,  wMch,  for  some  reason,  was  not  brought  on,  so 
that  no  deddon  took  place.*— (R.) 


NEW  YORK-,rUNE,  1856.  87 

Wheeler  t.  Kewboald. 

lie  will  sustain  any  loss  that  wonld  not  have  occoired  had  the  sale 
been  jadicial,  while,  at  the  same  time,  he  is  relieved  £rom  the 
expenses  that  would  necessarily  attend  a  judicial  proceeding.  It 
is,  doubtless,  because  experience  has  shown  that  such  are  the  facts, 
that  the  usage  of  a  sale,  in  these  cases,  by  the  mere  act  of  the 
pledgee,  has  become  established,  and  that  the  sanction  of  the  courts 
has  been  given  to  tiie  practice. 

It  £:>llows  from  these  observations,  that  the  reasons  by  which 
alone  the  doctrine  that  a  pledgee  has  an  implied  authority  to  sell, 
where  the  contract  is  silent,  can  alone  be  justified,  and  upon  which 
we  are  therefore  bound  to  suppose  that  it  is  in  reahty  founded, 
are:  £rst,  the  necessity  of  a  sale,  as  the  only  means  of  obtaining 
a  satia&ction  of  the  debt;  and  next,  the  probability  that  by  a  sale 
properly  conducted^  the  rights  and  iaterests  of  the  debtor  wUl  not 
be  sacrificed;  nor  can  it  be  denied,  that  where  these  reasons  exist, 
the  intention  of  the  debtor  to  clothe  the  pledgee,  with  the  requi* 
site  authority,  may  be  reasonably  and  safely  inferred. 

It  is  manifest,  however,  that  neither  of  the  reasons  that  has 
been  stated  can  be>  said  to  exist  when  the  pledge  consists  solely  of 
the  personal  securities  of  individuals,  and  hence,  it  seems  to  us, 
that^insuch  cases,  no  court  can  be  warranted  to  infer  the  existence 
of  a  similar  intention.  It  is  true  that  the  same  presumption  ex- 
ists in  these,  as  in  all  other  cases,  that  the  parties  intend  that  the 
pledge  shall  be  applied  to  the  satisfiEk^on  of  the  debt^  but  this 
presumption  is  &r  fit>m  justifying  the  belief  that  the  debtor  con- 
templated, and  meant  to  authorize,  a  sale.  It  cannot  be  said,  that 
a  necessity  for  a  sale  exists  in  order  to  furnish  the  means  of  satis- 
fying the  debt,  since  those  means  are  fiimished  by  the  securities 
tiiemselves,  and  will  result  from  that,  which  the  parties  doubtless 
anticipate,  their  actual  payment  as  they  become  due ;  and  as  the 
personal  obligations  of  private  individuals,  with  rare  exceptions, 
can  have  no  market  value,  it  is  certain  that  a  sale,  whether  pub- 
lic or  private,  before  they  reach  their  maturity,  will  involve  a 
large  sacrifice  of  their  true  value,  and  entail  a  heavy  loss  upon 
the  unfortunate  debtor,  and  of  this  the  very  case  before  us 
affords  a  striking  example  and  proof  It  is,  therefore,  not  rea- 
sonable to  believe  that  the  debtor,  in  creating  the  pledge,  meant 
to  confer  an  authority,  the  exercise  of  which  he  must  have  known 
would  be  attended  by  these  consequences,  and  which  the  object 
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to  be  answered — ^the  reimbursement  of  the  creditor — ^would  not 
require.  On  the  contrary,  the  reasonable  presumption  is,  that  he 
meant  to  give  no  other  or  larger  authority  than  would  enable  the 
pledgee  to  use  the  property  for  the  purpose  intended — ^the  satis* 
faction  of  the  debt — and,  therefore,  meant  to  give  no  other  author- 
ity than  that  of  collecting  the  amount  of  the  securities  from  the 
parties  liable,  and  of  adopting  the  necessary  means  of  enforcing 
payment;  and  it  is  this  conclusion,  we  are  convinced,  that  a  just 
regard  to  the  nature  and  object  of  the  contract,  the  protection  of 
the  debtor,  and  the  intentions  of  the  parties,  requires  us  to  adopt 
It  may  be  that  the  doctrine,  that  has  been  contended  for,  of  an  un- 
limited discretion  to  sell,  would  better  suit  the  interests,  and  cor- 
req)ond  with  the  usage  of  brokers ;  but  as  a  learned  senator  ob- 
served in  AUen  v.  Ih/kers,  the  usages  of  brokers  are  not  always  in 
perfect  harmony  with  the  interests  of  their  employers,  or  with  the 
rules  of  justice  and  sound  morality. 

The  only  reported  cases  we  have  found  in  which  a  promissory 
note  has  been  the  subject  of  a  pledge,  are  Oarlick  v.  Jarryes^  (12 
John.  146 ;)  and  Bowman  y.  Wood^  (15  Mass.  Slfit,)  and  in  each,  ^ 
the  language  of  the  court  certainly  implies,  although  we  will  not 
say  that  such  was  the  decision,  that  the  only  authority  of  the 
pledgee  is  to  receive  the  amoimt  of  the  note  from  the  party  liable. 

In  holding,  as  we  do,  that  a  pledgee  of  choses  in  o/Mon^  created 
by  private  individuals,  and  having  no  market  value,  has  not  an 
implied  authority  to  sell  them,  we  are  not  to  be  understood  as 
saying  that  a  sale  may  not,  under  special  circumstances,  be  de- 
creed by  a  Court  of  Equity.  We  decline,  however,  to  express 
or  intimate  an  opinion  upon  a  question,  which  is  not  before  us, 
and  which,  when  it  arises,  will  demand  a  serious  consideration. 

There  must  be  judgment  for  the  plaintiflfs  for  the  sum  found  by 
the  jury,  with  costs. 
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John  Russbll  v.  The  Hudson  Bivxr  Railboad  Co. 

Tlie  rule  that  a  serrant  or  agent  cannot  rastain  an  action  againBt  his  employer  for 
an  injury  soBtained  by  reason  of  the  negligence  of  another  servant  or  agent  in 
the  common  employment,  does  not  apply  to  the  case  of  a  day  laborer,  whose 
eontrset  is  only  from  day  to  day,  and  who,  by  arrangement  of  the  company,  is 
carried  to  and  from  his  work. 

In  BDch  a  case,  if  an  injury  occurs  from  the  exdnsiye  firalt  of  an  engineer  of  the 
train  to  sach  a  laborer  on  his  passage  from  his  work,  the  company  will  be  liable. 
The  laborer  is  not  then  in  the  discharge  of  any  serriee  which  his  contract  with 
the  employer  ^imposes  upon  him. 

Quere,  if  the  mle  is  applicable  where  the  employment  of  the  injured  servant  is 
wholly  distinct  fi^m  that  of  the  one  doing  or  causing  the  injury. 

(Before  Doxb,  Boswosth  and  Slosson,  J.J.) 
October  1,  27,  1865. 

Case  upon  a  yerdict  for  the  plaintifF  for  $226,  subject  to  like 
opinion  of  the  oonrt,  on  a  case  to  be  made  to  be  heard  in  the  first 
instance  at  General  Term,  with  liberty  to  either  party  to  turn  the 
some  into  a  bill  of  exceptions,  or  case  containing  exceptions,  and 
vith  liberty  to  the  court  at  General  Term  to  dismiss  the  complaint^ 
if  of  the  opinion  that  no  action  would  lie  on  the  facts  proved. 

The  action  was,  to  recover  damages  for  injuries  sustained  by  the 
plaintiff  from  being  thrown  between  two  cars,  in  consequence  of 
the  train  being  precipitated  into  Spuytendevil  Greek.  The  com- 
plaint alleges,  that  the  cars  were  run  at  a  dangerous  rate  of  speed 
on  a  curve;  that  the  engineer  had  not  the  requisite  skill,  of  which 
the  defendants  were  aware,  and  was  of  a  rash  disposition,  and  that 
such  unakilfiilness  and  rashness  caused  the  accident,  £rom  which 
he  received  great  bodily  injury,  and  was  put  to  large  expenses. 

The  plaintiff  was  in  the  employ  of  the  defendants,  and  had 
been  working  at  a  gravel-pit  on  the  day  of  the  accident  He  was 
on  a  platform  car,  on  his  return  to  the  city,  after  his  day's  work. 
The  custom  was  to  cany  the  workmen  who  lived  in  the  dty  to 
their  work,  and  bring  them  back  to  that  place,  without  a  charge. 

Considerable  testimony  was  produced,  as  to  the  cause  and 
nature  of  the  accident  and  the  negligence  of  the  engineer,  which, 
bcm  the  points  decided  it  is  needless  to  state. 
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It  appears  that  there  was  no  other  engagement  between  the 
plaintiff  and  the  company  than  that  of  a  workman  fix>m  day  to  day. 

The  defendants  moved  for  a  nonsuit,  on  the  ground  that  the 
plaintiff  was  in  the  employ  of  the  defendants,  and  that  the  injury 
was  occasioned  by  the  negligence  of  another  employee  of  the 
company. 

This  application  was  denied,  and  the  defendants  excepted. 

The  defendants'  counsel  then  requested  the  Judge  to  charge  the 
jury  to  the  same  effect.  This  was  refused,  but  the  Judge  stated 
that  any  verdict  which  the  jury  might  render,  if  in  favor  of  the 
plaintiff,  would  be  taken  subject  to  the  opinion  of  the  court,  as  to 
whether  the  defendants  were  liable  to  the  plaintiff,  he  being  in  the 
employ  of  the  company  at  the  time  of  the  accident 

The  Judge  then  charged  the  jury — 

IKrsL  That  the  plaintiff  was  not  entitled  to  recover  for  his 
injuries  fix>m  the  accident  in  question,  unless  it  arose  from  the 
negligence  of  the  engineer,  without  any  negligence  on  his  owi 
part  occurring  to  produce  the  injury.  That  there  seemed  to 
be  no  doubt  the  injury  was  caused  by  the  negligence  of  the 
engineer. 

Second.  That  the  plaintiff  was  only  entitled  to  recover  his  actual 
damage,  such  as  the  expense  of  medical  attendance  and  medicines, 
and  for  loss  of  time  wd  personal  suffering,  and  such  as  might 
result  from  the  permanent  nature  of  the  injury,  if  any;  but  not 
any  exemplary  damages,  imless  the  jury  believed  that  the  engineer 
was  incompetent,  and  liie  officers  of  the  defendants  knew  o^  or 
had  reason  to  suspect  such  incompetency. 

To  such  instructions  the  plaintiff's  counsel  excepted,  and  re- 
quested the  Judge  to  charge— 

FirsU  That  if  the  jury  found  that  the  plaintiff  was,  at  the  time 
of  the  accident,  not  in  the  employ  of  the  defendants,  he  was  en- 
titled to  recover. 

Second.  That  if  the  plaintiff  was  not  engaged  or  employed  in 
that  branch  of  defendants'  business  which  consisted  of  the  running 
of  cars,  engines,  or  trains,  the  defendants  were  liable. 

The  Judge  refused  so  to  charge,  and  the  plaintiff's  counsel 
excepted. 

A  verdict  was  then  found  for  the  plaintifl^  as  before  stated. 
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W.  FuUerton^  for  the  defendantB. 

Bt  the  Court.  Dukb,  J. — ^It  cannot  be  denied  that  the  de- 
ciflion  of  the  Court  of  Appeals  in  the  case  of  (hon  v.  the  Syracuse 
arid  Utica  JL  B.  Cb,,  (1  Selden,  p.  492,)  has  established  the  law  that 
a  serrant  or  agent  cannot  maintain  an  actiop  against  his  employer 
for  injuries  sustained  by  him,  through  the  negligence  of  another 
servant  or  agent  engaged  with  him  in  the  same  common  emploj- 
ment|  and  if  this  rule  were  applicable  to  the  present  case,  it  would 
be  our  plain  duty  to  dismiss  the  complaint.  But  we  are  clearly 
of  opinion  that  the  rule  is  not  applicable,  since,  as  we  understand 
the  &cts  of  the  case,  the  plaintiff  was  not  in  the  employ  of  the  de- 
fendants when,  through  tiie  negligence  of  their  engineer,  the  acci- 
dent happened  by  which  he  was  injured.  It  appears  from  the 
evidence,  and  was  admitted  upon  the  argument  by  the  counsel 
for  the  defendants,  that  the  plaintiff  was  employed  by  the  day,  and 
when  the  work  of  each  day  was  performed,  was  under  no  obliga- 
tion to  return  on  the  following.  There  was  a  separate  contract, 
therefore,  for  each  day,  and  it  was  a  part  of  this  contract  that  when 
the  day's  work  was  over,  the  plaintiff  should  be  transported  in  the 
cars  of  the  defendants,  without  charge,  to  his  residence  in  this  city. 
When  the  accident  happened,  the  plaintiff  had  performed  his  day's 
work,  had  done  all  that  he  was  bound  to  do,  and  the  defendants, 
in  the  execution  of  their  contract,  were  transporting  him  to  his 
residence.  Hence,  although  the  contract  between  the  parties,  not 
having  been  fully  performed  by  the  defendants,  was  not  termi- 
nated, it  seems  to  us  manifest  that  the  relation  between  them  of 
master  and  servant,  which  the  contract  created,  had  wholly  ceased, 
since  there  were  no  longer  any  services,  which  the  defendants  had 
a  right  to  exact  and  the  plaintiff  was  bound  to  render.  His  tak- 
ing passage  in  the  cars  was  not  in  the  discharge  of  any  duly  which 
he  owed  to  the  defendants,  and  in  the  discharge  of  which  he  was 
subject  to  their  authority.  It  was  as  much  a  voluntary  act  as  in 
the  case  of  an  ordinary  passenser,  and  as  he  had  paid  for  his  pas- 
«ge  by  the  work  hel^xfor^ed-^for  his  fZ  transportaL 
was  a  part  of  his  day's  wages) — ^we  see  no  reason  to  doubt  that  his 
rights  were  in  all  respects  the  same  as  those  of  an  ordinary  pas- 
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senger,  and,  consequently,  the  defendants  just  as  responsible  for 
any  injuries  which,  through  the  negligence  of  their  servants,  he 
might  sustain.  To  sustain  the  defence,  we  should  be  obliged  to 
hold  that  the  relation  of  master  and  seryant  continues,  even  when 
the  servant  has  performed  all  his  stipulated  work,  so  long  as  any 
part  of  his  stipulated  wages  remains  unpaid ;  a  proposition  which, 
when  thus  stated,  the  learned  counsel  for  iJie  defendants  readily 
admitted  could  not  be  maintained. 

The  case  before  us  is,  therefore,  widely  distinguishable  from  the 
recent  case  in  the  Supreme  Court  of  Pennsylvania,  to  which  we 
were  referred,  {Ryan  v.  Oumbedand  Valhy  B,  JL,  Law  Mag., 
April,  1860,  p.  263,)  for  in  that  case,  the  very  ground  of  the 
decision  was,  that  the  plaintiff,  when  he  sustained  the  injuries  for 
which  the  action  was  brought,  was  in  the  actual  employment  of 
the  defendants,  and  in  the  discharge  of  a  duty  which  his  contract 
of  service  imposed  on  him. 

Placing  our  decision  upon  the  ground  that  when  the  cause  of 
action  occurred,  the  relation  between  the  parties,  which  is  set  up 
as  a  defence,  no  longer  existed,  we  deem  it  unnecessary  to  consider 
the  other  questions  that  were  raised  and  discussed  upon  the  hear- 
ing. We  think,  however,  with  Mr.  Justice  Gkurdiner,  that  it  may 
reasonably  be  doubted,  whether  the  rule,  that  exempts  the  com- 
mon employer  from  all  liability,  can  be  justly  applied,  when  the 
employment  of  the  servant,  who  is  injured,  is  wholly  distinct  fit>m 
that  of  the  servant  by  whose  negligence  the  injury  was  occasioned, 
(1  Selden,  .p.  495.)  The  decision  in  the  Court  of  Appeals  leaves 
this  an  open  question. 

The  plaintiff  is  entitled  to  judgment  upon  the  verdict^  with 
costs. 
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Louis  Newstadt  v.  Alvik  Ar ams  and  others. 

In  an  action  against  the  carrien  of  goods  by  express,  to  recorer  the  value  of  a  dia- 
mond pin,  received  at  New  Toric,  to  be  delivered  at  Philadelphia,  the  fact  that 
the  complaint  states  a  delivery  to  the  carriers  at  69  Broadway,  while  the  proof 
18  of  a  delivery  at  an  office  in  Canal  street,  is  no  obstacle  to  a  recovery.  The 
variance  is  immateriaL  So  is  the  omission  to  state,  as  a  part  of  the  carrier's  con- 
tract, that  he  was  not  to  be  liable  for  any  loss  or  damage,  unless  proved  to  have 
occurred  from  his  fraud,  or  gross  negligence.  In  such  a  case,  proof  of  the  deliv- 
ery and  acceptance  of  the  goods  to  be  carried,  of  a  demand  of  them  at  a  proper 
time  and  place,  and  of  a  refusal  to  deliver  them,  without  explanation,  is  suffi- 
cient, in  the  first  instance,  to  entitle  the  plaintiff  to  recover. 

It  ia  only  when  an  actual  loss  is  shown,  that  a  plaintiff,  under  such  a  contract,  is 
bound  to  prove  that  the  frand  or  gross  negligence  of  the  carrier,  caused  the 
loHL  When  the  contract  Umits  the  liability  to  $160,  unless  the  nature  and  value 
of  the  property  are  disclosed  when  delivered,  to  the  carrier,  the  plaintiif,  prima 
faeie,  cannot  recover  beyond  that  sum,  though  the  property  is  clearly  proved  to 
be  worth  morei 

(Before  Dun,  Boswovih  and  Slosson,  JJ.) 
October  1, 1866. 

Tms  action  was  tried  before  Ch.  J.  Oakley,  and  a  jury,  on  the 
19th  of  March,  1856.  A  verdict  was  taken  for  the  plaintiff  bj 
direction  of  the  Judge,  for  the  sum  of  $176,  subject  to  the  opinion 
of  the  court,  at  general  term,  upon  a  case,  with  power  to  the  court 
to  reduce  the  verdict  to  $150,  should  it  think  proper. 

The  defendants  were  partners,  carrying  on  the  express  and  for- 
warding business  between  New  York  and  Philadelphia.  The 
complaint  allies  that  on  the  10th  of  December,  1854,  a  box  was 
delivered  to  the  agent  of  the  defendants,  at  their  office,  No.  59 
Broadway,  in  New  York,  to  be  delivered  to  the  plaintiff  in  Phila- 
delphia, to  whom  it  was  directed.  A  receipt  was  given,  signed 
by  one  Griffin,  the  agent  The  box  contained  a  diamond  ring  of 
the  value  of  $175.  The  box  was  a  small  flat  one,  about  two  and 
a  half  inches  long,  made  of  paper,  and  had  paper  around  it  It 
was  delivered  at  what  was  alleged  to  be  an  office  of  the  defend- 
ants, in  Canal  street  A  receipt  was  given  at  the  time,  which  is 
in  the  following  form : 
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I 

2 


ADAMS  AND  CO.'S 

GREAT  SASTEEN,  WSSTSBN,  AND  SOUTHEBN  PACKAGE  EXPRESS. 

New  York,  October  16«A,  1854. 

Beceived  of  Emilia  Newstadt,  in  apparent  good  order,  to 
be  transported  by  our  Express  Lines,  the  undersigned  arti- 
cles, marked  as  per  margin,  which  we  promise  to  deliver  in 
like  order,  subject  to  the  agreement  now  made,  and  hereafter 
expressed,  to  Louis  Newstadt^  at  Philadelphis^  Pa.  It  is 
agreed,  and  is  part  of  the  consideration  of  this  contract,  that 
we  are  not  to  be  responsible  for  any  loss  or  davvoige  arising 
from  the  dangers  of  Railroad,  Steam,  or  Biver  navigation, 
leakage,  fire,  or  from  any  cause  whatever,  unless  the  same  be 
proved  to  have  occurred  from  the  fraud  or  gross  negligence 
of  ourselves,  our  agents,  or  servants,  and  we  are  in  no  event 
to  be  liable  beyond  our  route,  as  herein  receipted.  Yalued 
under  $150,  unless  herein  otherwise  stated. 

Freight  to 


MARKS. 

Louis  Newstadt,  Philadelphia, 
Pa.    To  be  called  for. 


PACKAGES. 


Little  box,  to  be  left  at  Adams' 
Express,  for  the  proprietor. 

Griffik. 


Griffin,  who  signed  the  receipt,  was  an  agent  of  the  defendants. 
They  had  an  office  in  Canal  street,  where  articles  were  received, 
and  from  which  they  were  taken  to  the  office  59  Broadway.  This 
was  for  the  accommodation  of  up-town  people,  and  packages  were 
received  there  when  the  goods  were  of  small  value.  The  agent's 
orders  were,  not  to  take  articles  at  that  office  of  over  the  value  of 
$150,  nor  any  money.  He  was  authorized  to  dgn  receipts  of  the 
character  of  that  produced,  for  packages  of  small  value  to  go  to 
the  lower  office.  Nothing  was  paid  to  Griffin  the  agent,  at  the 
time,  for  carrying  and  delivering  the  package,  or  agreed  to  be 
paid.  Nothing  was  said  at  the  time  of  tixe  value  of  the  box.  The 
agent  states  he  would  not  have  taken  it  if  apprised  of  its  value. 
He  supposed  from  its  appearance  it  was  not  vsduable,  and  did  not 
make  any  inquiry  as  to  it  It  was  the  custom  to  receive  packages 
at  the  office  in  Canal  street^  and  send  them  by  the  drivers  to  tiiat 
in  Broadway. 
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The  defendants,  when  the  plaintiff's  testimony  was  closed, 
moved  for  the  dismisflal  of  the  oomplaint  on  the  ground  that  no 
deUyery  of  the  box,  as  alleged  in  the  complaint,  had  been  proved ; 
and  that  there  was  no  proof  of  compensation  or  hire  for  carrying 
the  box,  paid  or  agreed  to  be  paid  by  the  plaintiff  to  defehdantSi 
that  the  complaint  did  not  allege  the  defendants  to  be  common 
carriers,  and  that  no  negligence  had  been  shown  on  the  part  of 
the  defendants. 

The  Chief  Justice  refused  the  motion,  and  the  defendants'  coun- 
sel excepted. 

The  defendants  offering  no  evidence,  a  verdict  was  directed,  as 
before  stated. 

The  other  &cts  su£Glciently  appear  in  the  opinion  of  the  court 

2/.  &  Ashley^  for  plaintiff. 
J,  O.  Voae^  for  defendants. 

By  the  Cotjst.  Boswobth,  J. — ^The  complaint  states,  and 
the  answer  does  not  deny,  and  therefore  admits,  that  the  defend- 
ants were  partners,  and  as  such,  were  '*  carrying  on  the  express 
and  forwarding  business  between  the  cities  of  New  York  and 
Philadelphia."    They  were  common  carriers. 

When  they  took  goods  in  the  ordinary  course  of  their  business, 
to  be  carried  fix>m  one  of  those  cities  to  the  other,  in  the  absence 
of  any  special  contract,  the  implication  of  law  would  be,  that  the 
defendants  were  to  be  paid  the  usual  and  customary  compensation. 

If  the  defendants  received  the  goods  and  undertook  to  carry 
them,  although  they  were  paid  nothing,  nor  promised  any  thing 
for  doing  it,  they,  would  be  bound  to  use,  at  the  least,  as  much 
care  and  skill  as  they  stipulated  for  in  the  written  contract. 

The  fact  that  they  were  delivered  to  the  defendants  at  Canal 
street^  instead  of  Broadway,  is  a  variance  which  the  court  is  re* 
quired  by  section  169  of  the  Code  to  disregard. 

The  objection  that  the  legal  effect  of  the  contract  proved,  varied 
firom  that  described  in  the  complaint,  does  not  apppear  to  have 
been  taken  at  the  trial.  Neither  was  the  objection  taken  that  the 
complaint  did  not  allege  any  fraud  or  gross  negligence  of  the  de- 
fendants. It  is  too  late  to  take  such  objections  now.  {Barnes  v. 
Perine^  2  Eeman,  24, 25.) 
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The  objection  taken  was,  tfiat  no  negligence  had  been  proved- 
Proof  of  a  delivery  and  acceptance  of  the  goods  to  be  carried,  and 
of  a  demand  of  the  goods  and  non-compliance  with  it,  without 
any  explanation  or  apology,  was  sufficient  proof  of  fraud  or  gross 
negligence,  until  some  evidence  of  care  or  fidelity  had  been  given 
by  the  defendants. 

As  the  case  presents  the  facts,  the  defendants  received  the 
goods  and  undertook  to  carry  them.  They  stipulated  that  they 
should  not  be  charged  for  any  loss  or  damage  unless  caused  by 
fraud  or  gross  negligence,  and  that  the  plaintiff  should  be  required 
to  prove  fraud  or  such  negligence  in  order  to  be  entitled  to  recover. 
The  defendants,  if  made  liable,  agreed  to  pay  whatever  might  be 
shown  to  be  the  value  of  the  property ;  such  value,  at  all  events, 
to  be  deemed  less  than  $160.  The  plaintiff  has  demanded  the 
goods  at  the  place  at  which  the  defendants  have  agreed  to  deliver 
them ;  and  they  have  not  complied  with  the  demand,  nor  assigned 
any  reason  or  excuse  for  their  fSulure  to  do  so. 

If  the  contract  had  been  set  out  according  to  its  legal  effect,  as 
evidenced  by  the  paper  signed  by  Griffin,  no  other  proof  of  fraud, 
or  gross  negligence,  could  well  have  been  given,  than  such  as  was 
furnished  in  this  case. 

When  the  defendants  admit,  or  it  is  proved,  that  they  took  the 
goods,  and  agreed  to  carry  and  deliver  them  at  a  place  named, 
and  they  admit  that  they  did  not  carry  and  deliver  them  there — 
and  the  oidy  question  is,  whether  their  default  results  from  fraud 
or  misconduct,  if  it  appears  that  the  plaintiff  called  at  the  proper 
place  and  demanded  his  goods,  and  the  defendants  refrised  to 
deliver  them,  without  explaining  or  apologizing  for  their  conduct^ 
the  plaintiff  would  seem  to  have  given  all  the  evidence  of  fraud  or 
negligence  that  should  be  required  in  the  first  instance. 

Frankness  and  good  faith  require  that  carriers,  under  such  cir- 
cumstances, should  give  some  explanation  of  their  conduct  It  is 
known  to  themselves,  and  cannot  be  presumed  to  be  known  to 
the  plaintiff.  It  is  easy  for  them  to  state  the  cause  of  the  loss  or 
injury,  and  thus  enable  a  plaintiff  to  examine  into  the  truth  of 
their  statements. 

But  when  they  refuse  to  deliver  the  goods,  and  &il  to  suggest 
any  ground  for  such  refusal,  or  to  give  any  explanation  of  their 
conduct^  I  think  a  plaintiff  has  proved  enough,  unexplained,  to 
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make  a  primd  facie  case  of  fraud  or  groBS  negligence.  {Beardslee 
V.  Btchardsonj  11  Wendell,  25 ;  Angell  k  Ames  on  Carriers,  §  88| 
n.  4,  ed.  of  1861.) 

The  defendants  did  not  object  tliat  they  were  not  required  by 
the  pleadings  to  come  prepared  to  try  the  question  whether  their 
conduct  had  been  fraudulent  or  grossly  negligent ;  but  the  objec- 
tion was,  that  no  evidence  of  such  conduct  had  been  given. 

The  main  question  was,  whether  the  defendants  had  undertaken 
to  carry  and  deliver  the  goods,  and  had  broken  their  contract 

They  did  agree  to  carry  and  deliver ;  but  the  evidence  disclosed 
that  this  agreement  was  subject  to  the  ftirther  agreement,  that  the 
plidntiff  should  have  no  claim  on  them  for  loss  or  damage,  unless 
he  proved  that  such  loss  or  damage  was  caused  by  their  fraud  or 
gross  negligence. 

The  plaintiff  gave  all  the  proof  that  this  condition  required. 
If  the  defendants  had  objected  that  the  complaint  contained  no 
averment  of  fraud  or  gross  negligence,  the  court  might  have 
ordered  an  amendment  at  the  trial. 

AU  that  the  complaint  alleged  was  proved.  The  most  that  can 
be  said  is,  that  the  agreement  produced  required  the  plaintiff  to 
prove  more,  in  order  to  recover,  than  he  had  averred.  To  this  it 
may  be  answered,  that  such  proof  was  given.  The  defendant  did 
not  object  that  the  plaintiff  could  not  give  the  proof  because  he 
had  not  alleged  the  fact,  but  that  he  had  failed  to  give  the  neces- 
sary proof.  If  he  was  mistaken  as  to  the  effect  of  the  evidence, 
as  we  think  he  was,  the  objection  made  is  xmtenable.  There  are 
no  variances  between  the  pleadings  and  proo&,  which  should  not, 
under  the  circumstances,  be  disregarded.  (Code,  §§  169  and  170. 
2  Keman,  24r-25.) 

There  is  another  consideration  which  is  &tal  to  the  defence. 
The  complaint  does  not  allege,  nor  was  there  any  evidence  tend- 
ing to  show,  that  the  package  was  actually  lost.  The  complaint 
states  that  the  defendants  received  the  package,  and  undertook  to 
cany  it  and  to  deliver  it  at  Philadelphia.  That  a  delivery  has 
been  demanded  there,  and  at  the  office  of  the  defendants  in  New 
York,  and  that  they  have  wholly  neglected  and  refused,  and  still 
refuse  to  deliver  it 

To  make  the  qualifying  clause  of  the  contract  available  to  the 
defendants,  after  the  plaintiff  had  proved  the  case  stated  in  the 
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complaint,  it  was  incumbent  on  the  defendants  to  give  evidence 
tending  to  show  that  it  was  lost,  or  that  they  were  not  able  to  de- 
liver it,  in  consequence  of  its  destruction,  or  of  its  being  placed 
beyond  their  control  by  some  casualtv  arising  "from  the  dangers 
of  railroad,  steam,  or  river  navigation,  leakage,  fire,  or  some  other 


cause." 


Then  it  would  be  the  duly  of  the  plaintiff  to  show  that  the 
cause  of  the  loss,  destruction,  or  other  disability  of  the  defendants 
to  deliver,  occurred  from  the  "  fraud  or  gross  negligence  of  the 
defendants,  their  agents,  or  servants." 

But  it  cannot  be  pretended  that  the  plaintiff  cannot  recover,  for 
a  refusal  to  deliver  the  article,  if  the  defendants  have  the  power  to 
deliver  it.  Neither  the  complaint,  nor  the  answer,  alleges  a  loss  of 
the  package,  nor  any  inability  of  the  defendants  to  deliver  it 

It  was  not  suggested  on  the  trial  that  it  had  been  actually  lost 

The  concluding  part  of  the  contract  is  inoperative,  except  in 
case  of  an  actual  loss  of  the  package.  When  the  proof  shows  a 
loss  of  it,  that  answers  the  plaintiff's  claim,  until  he  gives  proof 
that  the  loss  resulted  from  fraud  or  gross  negligence. 

As  the  case  is  presented  to  us,  it  is  simply  a  case  of  a  refrisal  to 
comply  with  a  demand,  made  in  due  form,  at  the  proper  place,  fo 
deliver  the  package.  The  refusal  is  not  accompanied  by  any  ex* 
planation.  No  suggestion  was  made  that  it  was  lost  The  case, 
therefore,  as  &r  as  the  rights  and  liabilities  of  the  parties  to  this 
action  are  concerned,  is  the  same,  as  if  this  qualifying  clause  was 
out  of  the  contract  There  is  nothing  in  the  facts  of  the  case  on 
which  it  can  operate,  {ffeam  v.  The  London  and  South-  Western 
Bailway  Cb.,  29  Eng.  L.  and  Eq.  R.  494.) 

There  must  be  a  judgment  for  the  plaintiff;  but,  as  the  value 

of  the  property  was  not  disclosed,  the  verdict  must  be  reduced  to 

$149.99. 
Judgment  acc^ingly  for  plaintiff  with  costs. 
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court 


William  B.^  Fish  v.  James  Ferris,  Jr. 

'Where  a  penon  hiree  a  hone  to  go  a  fixed  distance,  and  goes  beyond  it,  the  act  \m, 
in  judgment  of  law,  a  dispossesnon  t>f  the  owner,  and  a  conyersion  of  the  pro- 
perty to  hia  own  use. 

Hence,  when  an  action  for  damages  is  brought  by  the  owner,  as  it  is  founded,  not 
upon  a  breach  of  the  contract  of  hiring,  but  upon  the  unlawful  eonvernon, 
infancy  ii  no  defencei 

"Sffw  trial  ordered,  upon  payment  of  ooeta 

(Before  Duxb,  Boswoktb  and  Sloobok,  J.J.) 

October,  1855.  ^^^ 

Case,  upon  the  verdict  of  a  jury  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  at  General  Term.  All  the  material  &cts  are 
stated  in  the  opinion  of  the  court 

Mr,  AUen^  for  the  plaintiff. 

Mr  AitkeTiy  for  the  defendant 

By  the  Court.  Slosson,  J. — The  action  is  brought  to  recover 
the  value  of  a  horse,  alleged  in  the  complaint  to  have  been  hired 
bj  the  defendant,  on  the  5th  of  July,  1854^  of  the  plaintifE)  a  livery* 
stable  keeper  in  the  city  of  New  York,  to  go  fix)m  the  city  of  New 
York  to  Flushing  in  Queen's  county,  and  to  no  other  place  what- 
ever; and  the  allegation  is,  that  the  horse  was  driven  to  Jamaica, 
without  the  permission  of  the  plaintiff,  and  thus  converted  to  the 
defendant's  use.  The  defendant,  by  his  answer,  denies  the  specific 
hiring  and  conversion  of  the  horse  mentioned  in  the  complaint,  but 
alleges  that  he  hired  the  horse  generally,,  and  that  he  died  whilst 
he  was  being  used  with  ordinary  care,  and  without  any  fiiult  on 
the  part  of  the  defendant,  but  from  defects  in  the  animal  himself 
He  then  sets  up  in&noy,  as  a  distinct  defence,  and  submits  his  . 
lights  to  the  court  / 

The  jury  were  directed  to  find  the  value  of  the  horse ;  and  a  ' 
verdict  fixing  the  value  was  taken,  subject  to  the  opinion  of  the 


\ 
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f'  There  is  no  doubt  that  where  the  goods  of  one  person  are 
intrusted  to  another,  for  a  particular  purpose,  a  misappropriation 
of  them  is  a  conversion,  and  trover  lies.  This  has  been  held  in 
the  case  of  the  misapplication  of  a  note.  {Murray  A  Ogden  v. 
BowUvg,  10  J.  R  172.) 
So  trover  will  lie  where  a  party  hires  a  horse  to  go  a  fixed 
(distance,  and  goes  beyond  it  The  act  is,  for  the  time  being,  a 
dispossession  of  the  plaintiff  of  his  right  in  his  horse,  and  an 
assumption  by  the  defendant  of  a  right  to  use  him  as  his  own, 
and  this  is  a  conversion.  These  principles  are  recognized  in  Solt- 
jeant  v.  Blunt,  (16  J.  R  74.) 
The  evidence,  however,  leaves  the  exact  nature  of  the  contract 
extremely  doubtful  Whether  it  was  a  hiring  of  the  horse  to  go  to 
Flushing  by  the  shortest  and  most  direct  route,  without  liberty  of 
diverging,  and  to  the  exclusion  of  all  other  places,  or  was  a  hiring 
by  the  day,  for  the  general  object  of  a  trip  to  Flushing,  but  with- 
out restriction  of  route,  is  a  question  left  very  much  in  doubt. 
The  plaintiff,  therefore,  &ils  clearly  to  make  out  a  case  of  conver- 
sion, and  there  should  be  a  new  trial,  but  as  the  defendant  seems 
to  have  tried  the  case  on  the  assumption  that  the  contract  was  as 
said,  viz.,  a  hiring  of  the  horse  to  go  to  Flushing  and  no  other 
place,  and  as  he  seems  to  have  relied  solely  upon  the  defence  of 
in&ncy,  treating  the  action  as  one  founded  on  a  breach  of  con- 
tract, to  which  in&ncy  would  be  a  perfect  defence,  we  think  he 
should  pay  the  costs  of  the  trial. 

ir  HbA.  the  plaintiff  proved  that  the  hiring  was  for  the  purpose  of 
going  to  Flushing  by  the  most  direct  route,  then  going  by  way  of 
Jamaica  woiild  have  been  a  wilftQ  act  on  the  part  of  the  infant, 
which  would  have  disaffirmed  the  contract  of  hiring,  and  made 
him  a  trespasser.  The  contract  of  hiring  was  voidable  at  his  elec- 
tion, and  a  wilful  departure  from  it  was  an  election  to  avoid  tt. 
From  the  moment  an  infant  becomes  a  trespasser,  his  plea  of  u- 
£tncy  fidls  him,  and  I  do  not  see  why  the  plaintiff  would  not  h^e 
been  entitled  to  recover  in  this  action,  notwithstanding  the  defehd- 
ant's  in£uicy,  and  notwithstanding  there  was  a  contract  of  hiring, 
had  his  proof  established  the  contract  as  laid  in  the  complaint. 
(jDbmpfeH  V.  Stakes,  2  Wend.  189 ;  Veese  v.  Smith,  6  Cranch,  228. 
There  must  be  a  new  trial,  on  payment  of  costs. 
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Francis  O'Brien',  surviving  Executor,  &c.,  of  James  WHrrrr, 
deceased,  v.  Nicholas  Mooney,  Alexander  H.  Moonby,  and 
Melissa  Keenan. 

J.  W.,  by  luB  last  will  and  testament,  devised  a  house  and  lot,  in  the  eity  of  New 
York,  to  his  executors,  in  trust,  to  pay  over  the  rents  Ae.,  to  his  &ther  during 
his  life,  and  after  the  death  of  his  &ther,  to  pay  out  of  the  income  an  annuity 
of  $800  to  his  mother,  during  her  life,  and  the  residue  to  his  ^ster  M.  M.  B. 
After  the  death  of  his  mother,  to  pay  the  whole  income  to  his  sister  during  life, 
and  after  the  decease  of  his  ficither,  mother  and  sister,  to  pay  the  income  to  the 
three  children  of  his  sister,  A.  H.  M.,  N.  K.,  and  M.  M.,  as  soon  as  the  youngest 
of  them  should  attain  the  age  of  21,  during  their  lives.  After  their  death,  and 
as  soon  as  the  youngest  child  of  any  of  them  should  attain  the  age  of  21,  to  sell 
the  property,  and  divide  the  proceeds  among  the  children  of  the  children 
named  in  the  will,  in  certain  specified  proportionic 

MM,  that  the  devise  to  the  executors  was  either,  as  an  entirety,  wholly  void,  or 
was  valid  only  during  the  lives  of  the  &ther  and  sister  of  the  legatee,  and  that, 
upon  either  supposition,  the  children  of  the  sister  became  entitled,  upon  her 
death,  as  her  heirs-at-law,  to  the  house  and  lot>  as  tenants  in  common  in  fee. 

(Before  Dukr,  Bobwoeth  and  Slossok,  J.J.) 
October  term,  1855. 

• 

This  was  the  submission  of  a  controversy  under  §  872  of  the 
Code.  The  parties  to  the  submission  were  the  surviving  execu- 
tor and  trustee,  under  the  last  will  and  testament  of  James 
Whitty,  deceased,  and  the  three  children,  mentioned  in  his  will, 
of  his  sister  Mary  Mooney. 

The  following  are  the  material  facts  stated  in  the  written  sub- 
mission, signed  by  the  parties. 

James  Whitty  made  and  published  his  last  will  and  testament 
in  due  form  of  law,  dated  February  5, 1884,  and  also  a  codicil 
thereto,  dated  6th  February,  1884,  which  will  and  codicil  are  as 
follows,  viz : — 

In  the  name  of  God,  Amen :  I,  James  Whitty,  of  the  city  and 
state  of  New  York,  being  at  present  weak  in  body,  but  of  sound 
and  disposing  mind  and  memory,  do  make,  publish,  and  declare 
this  instrument  to  be  my  last  will  and  testament,  as  follows,  to  wit : — 

First.  It  is  my  will,  and  I  do  hereby  order  and  direct,  that  all 
my  just  debts  and  funeral  and  testamentary  expenses  be  paid  and 
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discharged  by  my  executors  hereinafter  named,  within  a  reason- 
able and  convenient  time  after  my  decease. 

SecoTid.  I  give,  devise,  and  bequeath  unto  my  executors  here- 
inafter named,  and  the  survivor  of  them,  my  house  and  lot,  known 
and  distinguished  by  the  number  244  Water  street,  in  the  city  of 
New  York,  upon  the  trusts  and  condition  following: — ^First:  To 
pay  out  of  the  rents,  issues,  and  profits  arising  therefix)m,  all  taxes 
and  assessments  against  the  same,  and  also  such  sum  or  sums  of 
money  as  may  be  necessary  to  effect  insurance  upon  the  said  house 
against  loss  or  damage  by  fire,  and  as  may  be  necessary  to  keep 
the  same  in  sufficient  repair.  Second :  To  pay  the  whole  of  the 
net  annual  income  of  said  house  and  lot  unto  my  father,  Nicholas 
Whitty,  of  the  city  of  New  York,  for  and  during  the  term  of  his 
natural  life ;  and  at  the  decease  of  my  said  father,  then  to  pay 
unto  my  mother,  Melissa  Whitty,  should  she  at  that  time  be  liv- 
ing, for  and  during  the  term  of  her  natural  life,  the  sum  of  three 
hundred  doUars  per  annum,  in  equal  quarter-yearly  payments, 
and  the  balance  of  the  said  net  annual  income  tmto  my  sister, 
Mary  Mooney,  widow  of  Alexander  H.  Mooney,  for  and  during 
the  term  of  her  natural  life. 

Third,  At  the  decease  of  my  said  mother,  I  direct  my  said 
executors  to  pay  unto  my  said  sister,  Mary  Mooney,  should  she 
at  that  time  be  living,  the  whole  of  the  said  net  annual  income 
for  and  during  the  term  of  her  natural  life ;  and  in  the  event  of 
the  death  of  my  said  sister  before  she  would  become  entitled  to 
receive  the  said  income,  then  I  direct  my  executors  to  invest  the 
same  in  such  manner  as  they,  in  their  discretion,  may  deem  most 
advantageous  for  my  estate,  for  the  benefit  of  the  children  herein- 
after mentioned  of  my  said  sister. 

Iburih.  After  the  decease  of  my  said  father,  mother,  and  sis- 
ter, I  direct  my  said  executors,  and  the  survivor  of  them,  to  pay 
to  Melissa  Mooney,  Alexander  H.  Mooney,  and  Nicholas  Mooney, 
the  children  of  my  said  sister  Mary,  so  soon  as  the  youngest  of 
them  shall  arrive  at  the  age  of  twenty-one  years,  but  not  before 
— ^yearly  and  every  year  during  their  natural  lives — ^to  each  of 
them  an  equal  third  part  of  the  said  income  arising  from  and 
out  of  the  said  house  and  lot ;  and  in  case  that  either  the  said 
Melissa  Mooney,  Alexander  H.  Mooney,  and  Nicholas  Mooney 
should  depart  this  life,  either  before  or  after  the  decease  of  my 
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said  sister  leaving  a  child  or  children,  then  I  order  and  direct  my 
said  executors,  and  the  surviyor  of  them,  to  apply  such  share  of 
said  rents,  issues,  and  profits,  as  would  have  been  paid  to  such 
parent  or  parents,  if  living,  of  such  child  or  children,  for  the  sup* 
port,  maintenance,  and  education  of  such  child  or  children ;  and 
after  the  decease  of  the  said  above  named  children  of  my  said 
sister,  and  so  soon  as  the  youngest  child  or  children  of  them 
shall  have  attained  the  age  of  twenty-one  years,  but  not  before, 
I  direct  my  said  executors,  and  the  survivor  of  them,  to  sell  and 
dispose  of  the  said  house  and  lot  number  244  Water  street,  either 
at  public  auction  or  private  sale,  as  they  in  their  discretion  shall 
deem  best ;  and  the  proceeds  of  the  sale  to  divide  in  the  follow- 
ing proportions,  namely:  To  the  child  or  children  then  living  of 
the  said  Melissa  Mooney,  one-third  part  thereof;  to  the  child  or 
children  then  living  of  die  said  Alexander  H.  Mooney,  one  other 
third  part  thereof;  to  the  child  or  children  then  living  of  the  said 
Nicholas  Mooney,  the  remaining  third  part  thereof  But  in  case 
that  either  the  said  Melissa  Mooney,  Alexander  H.  Mooney,  or 
Nicholas  Mooney  should  depart  this  life  without  leaving  a  child 
or  children,  in  that  event  the  part  or  share  of  the  proceeds  of  the 
sale  of  said  house  and  lot,  wliich  would  have  belonged  to  such 
child  or  children,  had  he,  she  or  they  survived,  his,  her,  or  their 
said  parent,  shall  belong  and  be  paid  to  the  survivors,  in  the  pro- 
portions above  mentioned* 

The  residue  of  the  will,  and  the  codicil,  are  omitted,  as  having 
no  bearing  upon  the  questions  to  be  decided. 

The  testator  died  March  19, 1884 ;  his  &ther,  mother,  and  sister, 
and  the  children  of  the  sister  named  in  the  will  all  surviving  him. 
He  had  no  other  near  relatives.  The  fether  died  in  July,  1888 ; 
the  mother,  in  November,  1852 ;  and  the  sister,  the  mother  of  the 
defendants,  in  July,  1841.  Melissa,  one  of  the  defendants,  inter- 
married  with  John  Keenan,  who  died  in  May,  1850. 

The  questions  were,  whetiier  the  legal  estate  was  in  the  plaintiff^ 
as  surviving  trustee,  or  in  the  defendants,  as  heirs-at-law  of  their 
mother ;  and  from  what  time,  if  at  all,  the  plaintiff  was  bound 
to  account  to  the  defendants  for  the  rents  and  profits  received 
by  hinL 

J  for  plaintifl^  the  trustee. 
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F,  Byme^  for  the  defendants. 

By  the  Court. — ^Whether  the  devise  in  trust  to  the  executors 
ought  to  be  regarded,  according  to  the  principle  of  the  decision  of 
the  Court  of  Errors  in  Cosier  v.  Larillard,  (14  Wend.  265,)  as  an 
entirety  and  as  such,  wholly  void,  is  a  question  which  it  is  unne* 
cessary  to  decide,  since  it  is  certain  that  the  devise,  if  valid  at  aU, 
was  only  so,  during  the  lives  of  the  &ther  and  sister  of  the  testator. 
The  estate  of  the  trustees  necessarily  ceased  upon  the  death  of  the 
sister,  as  its  continuance  during  the  lives  of  her  children,  the  de- 
fendants, would  suspend  the  power  of  alienation  beyond  the  period 
allowed  by  the  statute,  that  is,  beyond  two  lives  in  being  at  the 
death  of  the  testator.  All  the  trusts  in  the  will  limited  to  take 
effect  after  the  death  of  the  sister  are  very  plainly  illegal  and  void. 
It  follows,  that  as  the  reversion  in  fee  was  undisposed  of  by  the 
will,  it  descended,  upon  the  death  of  the  testator,  to  his  &ther; 
upon  his  death,  to  the  sister,  as  heir-at-law  of  the  father,  and  upon 
her  death,  to  the  defendants  as  her  heirs ;  and  as  the  estate  of  the 
trustees  terminated  at  the  same  time,  it  vested  in  them,  not  as  a 
reversion,  but  as  an  immediate  and  absolute  fee.  The  result  is 
exactly  the  same,  upon  the  supposition,  that  the  devise  to  the  ex- 
ecutors is  wholly  void,*  for  tiien  the  estate  descended,  as  an 
absolute  fee,  to  die  fetther;  upon  his  death,  to  the  mother  of  the 
defendants,  and,  upon  her  death,  to  the  defendants.  Hence, 
guacunque  via  daUij  the  defendants  are  entitled  to  the  poBseBsion 
of  the  house  and  lot  devised,  as  tenants  in  common  in  fee. 

A  judgment,  containing  this  declaration,  most  be  entered,  and 
also  that  the  plaintiff  account  to  the  defendants  for  the  rents  and 
profits  received  by  him  since  the  death  of  their  mother;  but  in 
taking  this  account  he  is  to  be  allowed  the  payments  made  by 
him  on  account  of  the  annuity  to  the  mother  of  the  testator,  for, 
although  the  devise  is  wholly  or  partially  void,  the  annuity  is 
valid,  as  a  legacy  charged  upon  the  rents  and  profits,  {HawUy  v. 
JamtSy  16  Wend.  61 ;  Lang  v.  Bopke^  5  Sand.  S.  C.  Bep.  464.) 


*  The  better  opinion  would  seem  to  be,  that  the  deviee  to  the  tnxateee  wu 
wholly  Toid,  and  each,  had  it  been  neoeraary  to  decide  the  question,  would 
probably  haye  been  the  Judgment  of  the  court    Vide  Amory  v.  Lord,  6  field. 

408,  (a) 


NEW  YOBK— OCTOBER,  1855.  55 

Sehroeder  t.  Hudflon  Birer  K  K  Go. 


JOHANN    H.    SCHROSDER    V.    ThE    HuDSON    SiyEB    RiHiBOAD 

Company;  John  Ottk  v.  The  same ;  Heinbicih  C.  Dubbkop 
V,  The  same. 

A  eontmet  by  m  railroad  eompany,  for  the  transportation  and  delivery  of  goods,  to 
a  point  beyond  its  own  limita,  ie  settled  to  be  a  valid  oontraet  by  tbe  Court  of 
Appeals 

Wben  goods  were  delivered  in  New  York  to  the  company's  agent,  to  be  carried  to 
Chicago,  and  they  were  not  carried  there,  the  defendants  were  held  liable, 
although  the  plaintiff  had  made  no  demand  of  them  at  that  place.  It  appeared 
that  the  company  had  not  an  office  or  an  agent  there  of  whom  demand  could 
bemadei 

The  doty  of  a  common  carrier  is^  to  deliver  the  goods  to  the  owner  or  his  agent 
personally,  and  for  that  purpose  to  seek  him  at  the  place  of  delivery.  He  is 
only  relieved  from  this  duty  by  special  contract,  or  general  usage. 

The  pwty  signing  the  frdght  receipt  was  found  not  to  have  any  special  authority 
from  the  company,  nor  any  authority  to  carry  freight  to,  or  deliver  it  beyond 
the  city  of  Albany ;  but  it  was  proven  that  he  was  their  general  agent,  to 
receive  all  freights  offered,  and  to  sign  receipts  tha*efor.  ^  And  by  the  pleadings 
it  was  admitted,  that  the  defendants  were  common  carriers  of  goods  as  wdl 
beyond  as  to  Albany.  SeH  that  the  company  was  sufficiently  bound  by  such 
agent*  s  receipt 

Meld  further,  that  as  it  ^d  not  appear  that  the  goods  were  transported  even  to 
Albany,  that  the  company  would  have  been  in  all  events  responsible,  for  that 
neglect. 

(Before  Ditsb,  Boswob!ib  and  Slosbon,  J.J.) 
October,  1856. 

AtpkaTi  on  behalf  of  the  defendants  from  a  judgment  entered 
npon  the  direction  of  a  Judge  for  the  sum  of  $607.72.  The  action 
was  tried  before  the  Judge  without  a  jury,  a  jury  trial  having 
been  waiyed  in  open  court  by  the  respective  parties. 

By  a  written  consent  the  two  otiier  causes  of  Otte  and  of 
Buerkop,  against  the  company,  were  to  be  tried  upon  the  same 
evidence,  and  at  the  same  time. 

Judgments  have  been  entered  in  these  cases^  and  an  appeal  is 
taken  in  each« 

The  decision  of  the  Judge  at  Special  Term  contains  a  statement 
of  the  material  &cts,  and  is  as  follows: — 
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Special  Term,  March  28, 1855.  Before  Bosworth,  Justice. 
— ^This  action  having  been  tried  before  the  nndersigned,  one  of 
the  Justices  of  said  court  (a  trial  by  jury  having  been  waived,  by 
the  consent  of  said  parties)  and  having  heard  the  testimony  offered 
by  both  parties,  and  their  counsel  thereupon,  I  find  the  facts, 
established  by  the  evidence,  exclusive  of  those  admitted  by  the 
pleadings,  to  be  as  follows — that  is  to  say : 

First  On  the  14th  of  November,  1858,  at  the  city  of  New  York, 
the  plaintiff  delivered  to  the  defendants,  at  their  depot  in  said  city, 
six  boxes  and  their  contents,  to  be  forwarded  to  Chicago,  Illinois, 
and  to  be  sent  forward  from  New  York  on  the  defendants'  rail- 
road. The  said  boxes  and  contents,  when  so  delivered,  were  re- 
ceived on  behalf  of  the  defendants  by  Abraham  Pierce,  who  at  that 
time  was  a  station  master,  and  general  agent  of  the  defendants  at 
the  depot  where  the  boxes  were  delivered.  He  was  not  the 
freight  master,  but  was  an  employee  of  the  defendants  under  him, 
and  was  authorized  to  receive  all  freight  delivered  up  to  a  certain 
hour  of  the  day,  and  sign  papers  evidencing  the  delivery  of  freight 
to,  and  the  receipt  of  it  by,  the  defendants,  to  be  forwarded  on 
their  railroad,  and  to  sign  such  paper  as  that  secondly  hereinafter 
copied  and  signed  "  Pierce." 

Seocmd.  The  said  Pierce,  on  the  delivery  of  said  six  boxes  and 
their  contents  to  the  defendants  as  aforesaid,  executed  and  de- 
livered to  said  Schroeder,  two  several  paper  writings,  in  the  words 
and  figures  following,  that  is  to  say : 

"  Received,  New  York,  November  14th,  1858,  in  good  order, 
on  board  the  Hudson  Biver  Bailroad,  six  cases  marked  Schroeder, 
Chicago,  Illinois,  to  be  forwarded  by  us  to  Chicago. 
"  6  Cases  Goods, 

"  Marked  Schroeder, 
"Chicago, 

"  niinois.     Ab'm  Pierce,  Agent" 

"Beceived  from  J.  H.  Schroeder,  six  boxes,  containing  emi- 
grant luggage,  marked  Schroeder,  Nos.  1  to  6,  to  be  forwarded  per 
Hudson  Biver  Bailroad  freight  tndn  to  Chicago,  Illinois. 

"New  York,  Nov.  Uth,  1858. 

"  PlEROS." 


NEW  YOEK— OCTOBER,  1856.  67 


Schroeder  t.  Hudson  River  B»  B^  Ca 


Third.  Only  two  of  these  six  boxes  and  their  contents  were  the 
property  of  the  plaintiff,  and  this  fact  was  disclosed  to  Pierce  when 
the  six  boxes  were  delivered  to  the  defendants  aforesaid.  The 
two  boxes  belonging  to  the  plaintiff  contained  the  articles  described 
in  the  complaint,  and  the  said  two  boxes,  and  their  contents,  at  the 
time  thej  were  delivered  to  and  received  by  the  defendants,  on  the 
14th  of  November,  186S,  were  worth  the  sum  of  three  hundred 
and  eighly-five  dollars. 

Nothing  was  paid  to  the  defendants,  or  to  an  j  of  their  agents, 
for  or  on  account  of  the  forwarding  or  transhipment  of  said  boxes 
by  the  plaintiff.  Nor  was  any  thing  said  by  either  party  as  to 
the  amount  of  freight  to  be  paid  for  such  forwarding  or  transpor- 
tation. 

Fourth.  The  plaintiff  was  an  emigrant  from  Europe,  and  had 
then  recently  arrived  in  the  city  of  New  York.  He  left  the  boxes 
in  question  with  defendant's  said  agent,  on  the  14th  of  November, 
1853,  he  knowing  at  the  time  that  the  plaintiff  desired  to  have 
the  boxes  and  their  contacts  taken  to  Chicago,  and  that  he  in- 
tended starting  immediately  for  the  same  place.  He  4eft  New 
York  for  Chicago  on  the  same  day,  and  travelled  from  New  York 
to  Albany  on  the  railroad  of  the  defendants.  After  arriving  at 
Chicago,  the  plaintiff  went  several  times  to  the  different  railroad 
depots,  and  to  a  great  many  warehouses  in  Chicago,  and  looked 
for  these  boxes  and  could  not  find  them.  The  defendants,  on  the 
14th  of  November,  1853,  had  not,  and  since  then  have  not  had, 
prior  to  the  commencement  of  this  action,  any  office  or  agent  at 
Chicago.  The  said  two  boxes  and  their  contents  were  not^  nor 
was  any  part  thereof  carried  by  the  defendants,  or  by  them  caused 
to  be  carried  to  Chicago,  so  that  a  delivery  of  them  could  )be  there 
made  to  the  plaintiff. 

Fifth.  After  the  plaintiff,  upon  the  search  and  examination  afore- 
said, was  unable  to  find  the  two  boxes  and  contents  at  Chicago, 
and  before  the  conmiencement  of  this  action,  he  caused  the  paper 
writing  secondly  hereinbefore  copied,  to  be  presented  to  and  a 
demand  to  be  made  upon  the  defendants  at  their  office  and  place 
of  business  in  the  city  of  New  York,  for  the  delivery  to  the  plain- 
tiff of  said  two  boxes  and  their  contents.  In  answer  to  such 
demand,  the  defendants,  by  their  authorized  agent^  stated  that 
they  could  not  make  a  delivery  of  the  boxes  and  contents,  but 
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they  would  make  a  search  for  them.  No  farther  application 
was  made  to  the  defendants  for  a  delivery  of  said  boxes  and  con* 
tents,  nor  was  any  other  demand  for  a  delivery  made  than  has 
been  stated,  before  this  action  was  brought 

Sixth.  The  defendants  are  a  corporation,  created  by  an  act  of 
the  legislature  of  the  state  of  New  York,  passed  May  12th,  1846, 
entitl^  "  An  Act  to  authorize  the  construction  of  a  Bailroad  fix>m 
New  York  to  Albany,"  and  the  acts  amendatory  of  the  same, 
which  several  acts  were  read  in  evidence,  are  to  be  deemed  a  part 
of  this  case,  and  may  be  read  £rom  the  published  statutes  of  this 
state. 

Upon  evidence  given,  on  his  cross-examination,  by  a  witness 
introduced  by  the  plaintiff  and  not  objected  to,  I  further  find,  that 
the  said  railroad  company  receive  passengers'  luggage  to  be  carried 
and  delivered  beyond  the  terminus  of  their  road,  but  not  luggage 
or  freight  of  the  description  of  the  property  in  question. 

That  the  said  Pierce  had  no  authority  to  make  any  special  con- 
tracts, nor  had  he  any  authority  to  make  a  contract  on  behalf  of 
the  defendants  to  carry  jQreight  to,  and  deliver  it  at  points  beyond 
the  city  of  Albany. 

But  neither  the  plaintiff  nor  said  Schroeder  knew,  or  had  any 
notice,'  that  it  was  not  according  to  the  common  course  of  the  de- 
fendants' business,  for  them  to  contract  to  carry  and  deliver  prop- 
erty like  that  in  question  beyond  the  terminus  of  their  road,  nor 
did  the  plaintiff  or  said  Schioeder  know,  or  have  any  notice,  that 
said  Pierce  was  not  authorized  by  the  defendants  to  contract  for 
the  carriage  of  property  like  that  in  question,  or  of  any  kind  of 
fi^ight  from  New  York  city  to  Chicago,  and  for  its  delivery  at  the 
place  last  named. 

Before  the  testimony  was  unconditionally  closed,  the  plaintiff 
stated  and  insisted,  that  the  defendants  were,  in  &ct,  common  car- 
riers beyond  Albany,  to  places  to  which  tiiey  might  undertake 
and  agree  to  carry  and  convey  goods  and  merchandise,  and  so 
held  themselves  out  to  be ;  that  these  tsiCts  were  admitted  by  the 
pleadings,  and  that  the  only  questions  to  be  tried  were,  whether 
they  had  contracted  to  carry  the  property  in  question  to  Chicago 
and  deliver  it  there,  and  had  broken  such  contract 

The  defendants,  although  denying  that  the  admission  by  the 
pleadings  was  as  extensive  as  the  plaintiff  claimed,  moved  for 
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liberty  to  amend  their  answer,  so  that  it  should  admit  they  were 
common  carriers  between  New  York  and  Albany  only,  and  should 
deny  each  and  every  other  material  allegation  in  the  complaint 
The  court  gave  leave  to  so  amend,  on  condition  of  the  defendants 
paying  the  costs  of  the  term,  and  consenting  that  the  trial  be  post- 
poned to  the  next  term.  The  defendants  declined  to  avail  them- 
selves of  permission  to  amend  on  such  terms,  and  the  counsel  of 
both  parties  proceeded  to  sum  up  the  cause,  without  any  evidence 
being  thereafter  introduced  by  either  party. 

My  conclusions,  as  to  the  law,  upon  the  tacts  foimd  as  aforesaid, 
and  upon  those  admitted  by  the  pleadings,  are  as  follows,  that  is 
to  say: 

First  The  defendant  is  capable  of  making  a  contract  valid  in 
law,  for  carrying  of  goods  firom  the  city  of  New  York,  and  the 
delivery  of  them  at  Chicago.    (4  Selden,  87.) 

Second.  The  contract  actually  made,  determining  it  in  the  light 
of  both  of  the  papers  executed  by  Pierce,  and  of  the  &cts  of  the 
case,  was  a  contract  to  carry  the  property  from  New  York  to 
Chicago,  so  that  a  deliveiy  could  be  made  of  it  there,  on  the  pay- 
ment of  a  reasonable  or  the  customary  compensatioQ  therefor,  to 
be  paid  on  the  delivery  of  the  goods.  (8  Mees.  &  Welsby,  421 ; 
8d  Sandf.  610,  and  1  Smith,  284 ;  6  Hill,  157 ;  Oranch  v.  Landm 
and  North'  Western  R  J?.,  25  Eng.  L.  and  Eq.  287.) 

Third.  The  &ct  proved,  that  the  defendant  did  not  receive 
property  like  that  in  question,  to  be  carried  by  them  to,  and  * 
delivered  at  a  point  beyond  Albany,  cannot,  in  this  case,  be  made 
available  to  them  against  an  express  admission  in  the  pleadings 
to  the  contrary.    (Code,  §  168.) 

As  they,  in  fact,  did  business  as  common  carriers,  between  New 
York  and  Albany,  and  any  points  beyond  Albany,  to  which  they 
undertook  to  carry  such  property  as  that  in  question,  and  other 
freight,  the  only  further  practical  question  is,  whether  the  contract 
made  is  their  contract. 

It  is  proved,  by  evidence  given,  that  Pierce  was  not  authorized 
to  make  such  a  contract  as  I  have  decided  this  to  be.  But  it 
being  proved  that  he  was  their  general  agent,  to  receive  aU  freight 
offered  during  certain  hours  of  the  day,  and  to  sign  papers  ac- 
knowledging the  receipt  of  it,  and  stating  to  what  place  it  was  to 
be  forwarded,  and  in  such  form  as  that  of  one  of  those  given  in 
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this  case,  and  there  being  no  attempt  to  show  that  anj  peiaon  had 
any  authority  to  make  contracts  which  he  could  not  properly  make, 
during  the  hours  when  it  was  his  business  and  duty  to  reoeive 
freight,  strangers  are  not  to  be  prejudiced,  who  make  with  him 
such  contracts  as  the  defendants  are  in  the  habit  of  making,  merely 
because  they  do  not  know  the  precise  extent  of  his  powers,  espe- 
cially when  he  holds  himself  out  by  his  acts  as  fully  authorized  to 
make  them,  and  was  authorized  to  make  such  contracts  as  one  of 
the  papers  signed  by  him  properly  imports. 

As  no  objection  appears  to  have  been  made  when  the  receipt, 
signed  "Pierce,"  was  presented  at  the  office  of  the  defendants,  and 
the  goods  demanded,  that  he  had  no  authority  to  make  such  a 
contract  as  that  imported ;  and  as  the  &ct  is  found,  that  he  was  a 
proper  person  to  sign  a  paper  like  that ;  it  seems  evident,  to  me, 
that  the  case  comes  to  this  narrow  point:  that  the  defendant's 
position  is,  that  Pierce  was  authorized  to  make  a  contract  like  that, 
but  that^  in  legal  effect,  it  is  a  contract  to  carry  to  Albany  only, 
and  there  deliver  it  to  a  proper  forwarding  line,  according  to  the 
established  course  of  business.  If  authorized  to  sign  such  a  paper, 
he  was  authorized  to  make  such  a  contract  as  that  imported,  under 
the  circumstances  under  which  it  was  given.  In  law,  upon  the  facts 
found  upon  the  evidence,  and  upon  those  admitted  by  the  pleadings, 
the  contract  is  binding  upon  the  defendants,  and  is  their  contract^ 
and  the  plaintiff  is  entitled  to  a  judgment  for  three  hundred  and 
eighty-five  dollars. 

• 

To  which  decision  the  defendant's  counsel  offered  the  following 
exceptions : — 

1.  The  defendants  except  to  the  dedsion  of  the  Judge,  that  the 
defendants  are  capable  of  making  a  contract  valid  in  law  for  the 
conveyance  of  goods  from  the  city  of  New  York,  and  the  delivery 
of  them  at  Chicago. 

2.  The  defendants  further  except  to  the  decision  of  the  Judge, 
that  the  contract  actually  made  was  a  contract  to  cany  the  property 
from  New  York  to  Chicago,  so  that  a  delivery  could  be  made  of  it 
there,  on  the  payment  of  a  reasonable  or  the  customary  compensar 
lion  therefor,  to  be  paid  on  the  delivery  of  the  goods. 

8.  The  defendants  further  except  to  the  decision  of  the  Judge, 
that  the  &ct  proved  that  the  defendants  did  not  receive  property 
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like  that  in  question,  to  be  earned  by  them  to  and  delivered  at  a 
point  beyond  Albany,  cannot  in  this  case  be  made  available  to 
them,  against  any  express  admission  in  the  pleadings  to  the  con- 
trary. 

The  defendants  also  except  to  the  decision  of  the  Judge,  that 
the  pleadings  do  expressly  admit  that  the  defendants  received 
property  to  be  carried  and  delivered  at  a  point  beyond  Albany, 
and  that  they  did  business  as  common  carriers  between  New  York 
and  points  beyond  Albany. 

4.  The  defendants  fiirther  except  to  the  decision  of  the  Judge, 
that  strangers  are  not  to  be  prejudiced  who  might  make  with  the 
agent,  Pierce,  such  contracts  as  the  defendants  are  in  the  habit  of 
making,  because  they  do  not  know  the  extent  of  such  agent's 
powers. 

5.  The  defendants  further  except  to  the  decision  of  the  Judge, 
that  the  demand,  in  this  case,  of  the  goods  in  question,  was  made 
of  the  proper  person  and  at  the  proper  place ;  also,  that  the  agent. 
Pierce,  was  authorized  to  dgn  such  a  contract  as  was  proved,  or 
that  became  binding  on  the  defendants,  Airther  than  to  carry  to  the 
city  of  Albany.  The  defendants  also  except  to  the  decision  of  the 
Judge,  that  the  plaintiff  had  the  right  to  recover  on  the  &ct8 
proved. 

6.  The  defendants  further  except  to  the  decision  of  the  Judge, 
in  deciding  that  the  commission,  produced  on  the  part  of  the 
plaintiff  was  admissible  in  evidence. 

FuOertcn^  for  defendants  and  appellants,  argued  the  exceptions 
taken  to  the  decision. 

Mayy  for  the  plaintifll 

By  the  Couirr,  DtrER,  J. — ^The  question  whether  a  railroad 
company  can  make  a  valid  contract  for  the  transportation  of  freight 
beyond  the  limits  of  its  own  road,  as  their  limits  are  fixed  by  its 
charter,  as  we  understand  the  decision  of  the  Court  of  Appeals,  in 
We$t  V.  The  Bensselaer  and  Saratoga  R,  Jt.  Co.,  (4  Selden,  87,)  must 
now  be  regarded  as  finally  seUled.  It  is  only  upon  the  supposition 
that  such  a  contract  is  vsdid,  that  the  decision  in  that  case  can  be 
explained.  It  is,  therefore,  needless  to  refer  to  the  recent  decisions 
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in  England,  or  to  prior  decisions  in  our  own  courts,  which  coun- 
tenance, if  they  do  not  establish,  the  same  doctrine. 

But,  had  the  law  been  otherwise  settled,  we  should  still  be 
compelled  to  say,  that,  upon  the  finding  of  the  Judge  at  Special 
Term,  and  the  evidence  by  which  it  is  sustained,  the  defence  set 
up  has  wholly  failed.  The  contract  made  by  the  agent  of  the 
defendants  certainly  bound  them  to  transport  the  goods  of  the 
plaintiff  to  Albany,  the  terminus  of  their  own  road ;  and  it  is  not 
shown  that  their  contract,  even  in  this  limited  interpretation,  has 
been  performed.  For  aught  that  appears,  the  boxes  of  the  plaintiff 
never  reached  Albany  at  alL  The  burden  of  proving  that  they 
were  carried  there,  and  were  there  delivered,  or  tendered  for  de- 
livery, to  the  plaintiff  rested  upon  the  defendants,  and  upon  the 
trial  no  such  proof  was  given,  nor  offered  to  be  given. 

There  is  no  force  in  the  objection,  that  it  was  not  proved,  on 
the  part  of  the  plaintiff,  that  the  delivery  of  the  goods  was  de- 
manded by  him  in  Chicago.  It  is  found  by  the  Judge,  and  his 
finding  is  justified  by  the  proof,  that  the  boxes  of  the  plaintiff  and 
their  contents  were  not,  nor  was  any  part  thereof)  carried  by  the 
defendants,  or  by  them  caused  to  be  carried,  to  Chicago ;  and  that, 
prior  to  the  commencement  of  this  action,  they  had  no  office  there, 
nor  agent  at  Chicago,  from  whom  the  demand  could  have  been 
made.  A  demand  is  excused,  when  it  is  shown  that  it  could  not 
have  been  complied  with,  and  the  obligation  to  make  it  ceases, 
when  the  act  is  proved  to  be  impossible.  Lex  rveminem  oogii  ad 
impossibiluu 

But^  had  a  different  state  of  &ctB  been  proved,  still  the  objection 
could  not  have  prevailed.  It  is  founded  on  an  erroneous  view  of 
the  existing  law.  The  duty,  which,  as  a  general  rule,  the  law 
imposes  upon  a  common  carrier,  is  that  of  delivering  the  goods, 
widch  he  undertakes  to  transport,  to  the  owner  or  consignee,  per- 
sonally, at  the  place  where  the  transportation  ends.  His  duty  is 
to  seek  the  person  to  whom  the  delivery  is  to  be  made,  and  make 
its  tender;  and  firom  this  duty  he  can  only  be  discharged  by  a 
special  contract,  or  by  proof  of  an  opposite  usage.  Such  was  the 
decision  of  the  Supreme  Court,  in  GhS)son  v.  Oulver^  (17  Wend.  805,) 
and  that  such  is  the  established  law,  is  abundantly  proved  by  the 
cases  and  authorities  which  Mr.  Justice  Cowen,  in  an  elaborate 
judgment,  has  there  collected  and  reviewed    (Yide,  also,  Magill 
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Y.  PoUer,  2  Jolms.  Cases,  871 ;  Fisk  v.  AiLstin^  1  Denio,  45 ;  Brice 
V.  P&toell,  8  Comst.  822.) 

The  objection  that  has  probably  been  most  relied  on  as  creating 
a  bar  to  the  plaintifTs  recover j,  is,  that  it  has  been  found  by  the 
Judge  that  the  agent  of  the  defendants,  Pierce,  had  no  authority 
to  make  the  contract,  upon  which  this  action  is  founded,  but  the 
meaning  of  the  Judge  undoubtedly  is,  that  Pierce  had  no  such 
express  authority ;  that  no  such  authority  was  in  terms  delegated 
to  him ;  and,  in  our  opinion,  the  effect  of  this  finding  is  completely 
removed  by  his  having  also  found  that  Pierce  was  the  general 
agent  of  the  defendants,  in  making  contracts  for  the  reception  and 
transportation  of  fireight ;  that  he  was  held  forth  to  the  world  as 
possessing  full  authority  to  make  all  such  contracts,  and  that  the 
plaintiff  had  no  knowledge  or  notice  of  any  limitation  of  his 
powers.  Hence,  as  the  contract  upon  which  the  action  is  founded 
was  certainly  within  the  general  scope  of  the  agent's  apparent  au- 
thority, we  are  clearly  of  opinion,  that  it  bound  the  defendants, 
and  that  they  are  answerable  for  llie  damages  which  the  plaintiff 
is  proved  to  have  sustained  from  its  breach.  (Story  on  agency, 
§  443,  p.  640.) 

It  seems  to  us  that  the  other  exceptions  stated  in  the  case  are 
so  plainly  untenable  as  not  to  require  a  special  consideration. 
Even  had  the  answer  been  amended  as  was  desired,  we  cannot  see 
that  the  amendment  woidd  have  helped  the  defendants,  for,  admit- 
ting that  they  were  not  common  carriers  from  New  York  to  Chi- 
cago, we  must  still  have  held,  that  they  were  liable  for  their  breach 
of  a  positive  contract 

The  judgment  at  Special  Term  is  affirmed,  with  costs. 
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Stephen  S.  Chatterton  v.  Edward  Fox. 

When  a  tenant  is  evicted  before  the  expiration  of  hia  lease,  he  is  thereby  absolved 
from  all  liability  to  pay  rent  from  the  commencement  of  the  quarter  in  which 
the  eviction  occurred.  He  may  also  recover  the  difference  between  ihe  value 
of  his  lease  for  the  unexpired  term,  and  the  stipulated  rent 

If  evicted  at  a  season  of  the  year  when  the  expense  of  removing  is  greater  than  it 
would  have  been  at  the  expiration  of  the  term,  he  may  recover  such  extra  ex- 
pense. 

But  he  cannot  recover,  as  a  matter  of  course,  any  increased  rent  which  he  may 
be  compelled  to  pay  for  other  premises  which  he  may  hire  for  the  purposes  of 
the  buuness  for  which  he  was  using  the  premises  from  which  he  was  evicted. 

(Before  Duxr,  Boswobtb  and  Slobbon,  J.J.) 
October,  1856. 

This  action  came  before  the  court  on  an  appeal  from  a  judg- 
ment entered  upon  the  report  of  a  referee,  in  favor  of  the  plain- 
tiff, for  $429.26. 

The  report  is  as  follows : 

I,  Henry  Brewster,  sole  referee,  appointed  to  hear  and  deter- 
mine the  issues  in  this  action,  do  certify  and  report  to  the  Supe- 
rior Court  of  the  city  of  New  York,  that  I  have  been  attended  by 
the  counsel  of  the  respective  parties,  and  that  I  have  examin^ 
the  issues,  and  taken  the  testimony  of  the  several  witnesses  on 
oath,  and  I  do  find,  as  matters  of  &jGt,  that  the  plaintiff  was  tenant 
of  the  front  room  in  the  second  story  of  the  building,  on  the  lot 
at  number  186  Water  street,  in  the  dty  of  New  York,  under  a 
lease ;  his  term  ending  the  first  day  of  May,  1858 ;  and  that  the 
rent  was  at  the  rate  of  $250  per  annum.  That  the  defendant  be- 
came the  owner  of  the  premises  number  186  Water  street,  in  Jan- 
uary, 1851,  and,  as  such,  the  landlord  of  the  plaintiff,  and  entitled 
to  the  rent.  That  in  November,  1852,  the  defendant,  by  his  ser- 
vants, so  tore  down  and  demolished  the  building  as  to  deprive  the 
plaintiff  of  the  enjoyment  thereof,  and  in  consequence  of  which 
the  plaintiff  was  obliged  to,  and  did  remove  there&om,  the  latter 
part  of  November,  or  early  in  December.  That  he  was  subjected 
to  great  disturbance  and  interruption  before  removing,  and  that 
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he  was  a  job  printer  by  trade,  and  had  a  busine^  established, 
which  was  interrupted  for  a  time,  and  the  good-will  injured  by 
his  removal,  and  he  was  put  to  expense,  inconvenience,  and  sub* 
jected  to  a  heavier  rate  of  rent  in  the  premises  to  which  he  re- 
moved, besides  the  necessary  losses  incident  to  removal  at  an 
unusual  and  cold  season  of  the  year.  His  damages  and  expenses 
I  have  estimated,  after  a  careful  consideration  of  the  evidence,  at 

$2881%. 

I  find  that  the  conduct  of  the  defendant  is  wholly  without  ex- 
cuse, and  being  tortious,  I  have  found  |;he  damages  resulting  on 
the  principle  of  a  Hberal  allowance  of  iJl  damage  shown  to  have 
been  sustained  by  the  plaintiff 

The  defendant  having,  in  his  answer,  set  up  a  counter  claim,  on 
which  issue  is  joined,  by  the  plaintiff,  on  the  merits,  I  find  that 
there  is  due  from  the  plaintiff  to  the  defendant,  $62.50  for  one 
quarter's  rent,  due  on  the  first  of  November,  1852. 

That  the  defendant  is  not  entitled  to  rent  after  the  end  of  that 
quarter,  because  he  had  destroyed  the  premises  so  as  to  deprive 
the  plaintiff  of  the  enjoyment 

As  to  the  law,  I  find,  that  the  acts  of  the  defendant  bar  all  claim 
for  rent  after  the  first  quarter.  That  the  acts  of  the  de&ndant  being 
tortious,  I  may  take  a  more  liberal  scale  of  finding  damages,  where 
the  amount  cannot  be  stated  by  witnesses  with  exactness,  than  in 
a  mere  breach  of  contract ;  yet  that  damages  must  be  proved  from 
the  acts  of  the  defendant  That  the  defendant  is  liable  for  what 
was  done  in  this  case,  it  being  under  his  direction. 

I  also  decide  that  the  plaintiff,  not  having  demurred,  or  moved 
to  strike  out  the  defence  of  counter  claim,  and  the  issue  being 
presented  under  the  rule  for  reference,  I  am  now  bound  to  try  that 
issue,  and  allow  the  counter  claim.  I  have  not  allowed  interest, 
because  the  dam£(ges  of  the  -plaintiff,  sustained  about  the  same 
time,  exceeded  the  amount  of  the  rent  due.  I  do  therefore  direct 
judgment  for  the  plaintiff  for  the  sum  of  two  hundred  and  twenty- 
six  dollars,  being  the  balance  of  his  damages  after  deducting  rent 
due  to  the  defendant. 

The  matters  of  &ct^  and  points  of  law,  upon  which  the  court 
held  that  the  refo^ree  erred,  are  sufficiently  stated  in  the  opinion 
of  the  court 

D.— V.  5 


66      CASES  m  THE  SUPERIOR  COURT. 

Chatterton  v.  Fox. 

A.  MatthewSj  for  the  defendant  and  appellant 
J.  S.  Oarpeniierj  for  the  plaintijff  and  respondent. 

By  the  Court.  Bosworth,  J. — ^We  think  the  finding  of  the 
referee,  that  the  defendant  evicted  the  plaintiff,  and  that  the  evio- 
tion  was  in  November,  1852,  is  fully  warranted  by  the  evidence. 

The  evidence  is,  that  the  plaintiff  hired  the  premises  in  Maiden 
Lane  on  the  first  of  November,  1852.  This  was  before  the  evic- 
tion. We  are  not  at  liberty  to  infer  that  this  hiring  was  in  con- 
sequence of  the  eviction.  The  referee  allowed  as  an  item  of 
damage,  the  "  heavier  rate  of  rent"  of  the  premises  to  which  the 
plaintiff  removed.  For  aught  that  appears,  the  plaintiff  might 
have  hired  a  room  of  the  dimensions  of  that  from  which  he  re- 
moved, at  the  same  rent,  and  one  as  well  adapted  to  his  busines& 
If  llie  referee  allowed  the  difference  in  the  rent  of  the  two  premi- 
ses, for  the  period  of  six  months,  he  must  have  allowed  eighty- 
seven  dollars  and  a  half  for  the  increased  rent,  if  he  allowed  the 
actual  difference,  for  the  unexpired  term  of  plaintiff's  lease. 

Instead  of  there  being  any  evidence  tending  to  show  that  the 
plaintiff  was  obliged  to  pay  this  rent  in  consequence  of  the  evic- 
tion, the  evidence  shows  that  he  hired  before  he  was  evicted,  and 
that  if  he  had  not  been  evicted,  he  would  have  been  obliged  to 
pay  the  rent  of  the  premises  in  Maiden  Lane,  as  well  as  rent  to 
the  plaintiff 

If  the  plaintiff  had  a  valid  lease,  which  would  not  expire  until 
the  first  of  May,  1853,  the  consequences  of  being  forcibly  evicted 
by  his  landlord  in  November,  1852,  would  be,  first,  an  exemp- 
tion from  liability  to  pay  rent  from  the  commencement  of  the 
quarter  in  which  the  eviction  occurred ;  second,  aright  to  recover 
the  difference  between  the  value  of  the  lease  for  its  unexpired 
term  and  the  stipulated  rent;  third,  any  other  damages  which 
necessarily  resulted  from  the  eviction. 

If  it  is  clearly  shown  that  it  cost  more  to  remove,  at  the  season 
of  the  year  when  the  eviction  occurred,  than  it  would  at  the  ex- 
piration of  the  lease,  this  excess  of  expense  may  be  recovered. 
{Noyea  v.  Anderson,  1  Duer,  842,  852-8.) 

The  judgment  must  be  reversed,  the  report  of  the  referee  set 
aside,  and  a  new  trial  ordered,  with  costs  to  abid^  the  event 
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Henry  F.  Wabhus,  Administrator,  &c.,  of  Fbsdebick  Wab- 
Hus,  deceased,  v.  The  Boweby  Sayinqs  Bank. 

F.  W.,  in  liis  lifetime,  depodted  Beyeral  tnmB  with  the  defendants^  amotintilJig  in 
the  -whole  to  $198.68,  and  when  he  made  the  first  depodt,  a  book  called  a 
paae-book,  was  delivered  to  him,  in  which  the  sam  deposited  was  entered  by 
an  officer  of 'the  bank.  When  the  plaintiflf,  his  admihistrator,  demanded  pay- 
ment of  the  whole  deposit  and  interest,  he  did  not,  although  required,  produce 
thu  book,  nor  allege  that  it  was  lost  or  destroyed,  nor  was  any  proof  of  its  loss 
or  destruction  g^ven  on  the  trial  of  this  action,  in  which  judgment  was  de- 
manded for  the  whole  deposit  and  interest  When  the  deposits  were  made,  a 
regulation  of  the  bank  was  in  force,  and  was  put  up  in  a  conspicuous  place  in 
the  banking-room,  requiring  every  depositor,  when  demanding  any  payment  of 
his  deposit,  to  produce  the  original  pa8»-book. 

JSbU,  that  this  regulation  was  authorized  by  the  charter  of  the  bank,  that  it  was 
not  unreasonable,  and  that  the  intestate  was  chargeable  with  knowledge  of  its 
existence,  and  consequently,  that  it  was  binding  upon  the  intestate  and  upon 
the  plaintiff. 

Seid,  that  as  the  regulation  had  not  been  complied  with,  the  plaintiii^  upon  ih« 
evidence  given  upon  the  trial,  was  not  entitled  to  recover. 

Yer^ct  for  plaintiff  set  aside,  and  new  trial  ordered :  costs  to  abide  eventb 

(Before  Does,  BoawosiH  and  Slomon,  J.  J.) 
October  term,  1855. 

This  was  an  action  to  recover  the  amount,  with  interest^  of  a 
deposit  made  by  the  intestate,  F.  Warhus,  with  the  defendants. 
The  cause  was  tried  upon  the  issues  made  by  the  pleadings,  be- 
fore Campbell,  J.,  and  a  jury,  in  May,  1856. 

The  following  are  the  material  facts  established  by  the  evidence 
upon  the  trial. 

The  intestate  was  credited  on  the  books  of  the  bank  with  the 
sum  of  $198.68,  including  interest  to  the  1st  of  June,  1855,  for 
several  sunas  deposited  by  him  with  the  bank. 

When  the  first  deposit  was  made,  a  book  called  a  pass-book, 
was  delivered  to  the  intestate,  in  which  an  entry  was  made  by  an 
officer  of  the  bank  of  the  sum  deposited.  The  book  also  con- 
tained, printed  in  English,  the  regulations  and  by-laws  hereinaf- 
ter referred  to,  but  the  attention  of  the  intestate  was  not  directed 
to  them,  nor  was  any  explanation  given  to  him  of  their  purport. 
The  intestate,  it  was  proved,  was  a  Oerman,  incapable  of  reading, 
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speaking,  or  understanding  the  English  language,  and  he  con- 
tinued so  ignorant  until  his  death.  When  he  made  the  deposit^ 
he  subscribed  his  name  in  a  book  kept  in  the  bank,  containing 
the  regulations  and  by-laws  of  the  institution.  He  was  directed 
by  a  clerk  to  sign  his  name  in  the  book,  but  was  not  told  for  what 
purpose  his  signature  was  required. 

After  the  death  of  the  intestate,  the  plaintilBT,  in  the  month  of 
August,  1854,  went  to  the  bank,  and  demanded  payment  of  the 
whole  sum  standing  to  the  credit  of  the  intestate,  and  as  proof  of 
his  authority  to  make  the  demand,  exhibited  the  lettere  of  adminis- 
tration  that  had  been  granted  to  him.  He  was  asked  by  an  offi- 
cer of  the  bank  whether  he  had  the  pass-book,  and  replied  that 
he  had  not,  and  did  not  know  where  it  was ;  but  did  not  allege 
that  any  search  had  been  made  for  it  by  himself  or  any  other  per- 
son. The  letters  of  administration  were  then  returned  to  him, 
and  he  was  told,  that  without  the  book,  the  money  would  not  be 
paid.    A  few  days  thereafter,  he  conmienced  this  action. 

No  evidence  was  given  or  offered  upon  the  trial  to  show  the 
loss  or  destruction  of  the  pass-book. 

On  the  part  of  the  defendants,  the  following  by-laws  were 
proved  to  have  been  duly  made  by  the  board  of  managers  of  the 
bank,  and  were  read  in  evidence. 

By-law  No.  8. — "No  person  shall  have  the  right  to  demand 
any  part  of  his  principal  or  interest  without  producing  the  origi- 
nal book,  that  such  payments  may  be  entered  therein.'* 

By-law  No.  11. — "  On  making  the  first  deposit,  the  depositor 
shall  be  required  to  subscribe,  and  thereby  signify  his  assent  to 
the  regulations  and  by-laws  of  the  institution." 

These  rules  had  been  adopted  several  years  before  the  intestate 
made  his  first  deposit,  and  at  that  time,  were,  among  others,  printed 
in  English  and  framed,  and  were  hung  up  in  four  or  five  different 
conspicuous  places  in  the  banking-room.  It  had  been  the  uniform 
custom  of  the  bank  to  require  their  observance. 

The  counsel  for  the  defendants  then  called  the  attention  of  the 
Judge  upon  the  trial  to  the  following  section  in  the  act  incorpo- 
rating the  bank : — 

"  Section  6. — Such  deposits  shall  be  repaid  to  each  depositor 
when  required,  at  such  times,  and  with  such  interest,  and  under 
such  regulations  as  the  board  of  managers  shall  from  time  to  time 
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prescribe,  wliicli  regulations  shall  be  put  up  in  some  public  and 
conspicuous  place  in  the  room  where  the  business  of  the  said  cor- 
poration shall  be  transacted,  and  shall  not  be  altered  so  as  to 
affect  any  deposit  which  shall  have  been  made  previous  to  such 
alteration,  until  after  personal  notice  thereof."  (Sess.  Laws,  1804, 
414.) 

It  was  then  insisted  on  the  part  of  the  defendants,  that  they 
were  entitled  to  a  verdict  in  their  fevor. 

The  Judge,  however,  directed  the  jury  to  find  a  verdict  for  the 
plaintifi)  for  the  sum  of  $204.01,  principal  and  interest,  subject 
to  the  opinion  of  the  court  at  General  Term,  upon  the  questions 
of  law  arising  on  the  evidence. 

J.  T.  WHliamSj  for  plaintiff,  contended  that  the  plaintiff  was 
clearly  entitled  to  judgment  upon  the  verdict,  xmless  it  had  been 
proved  that  there  was  a  subsisting  contract  between  the  intestate 
and  the  defendants,  foxmded  upon  a  good  and  valuable  considera- 
Hosif  to  the  effect  that  the  intestate,  and  those  claiming  under  him, 
should  not  be  entitled  to  demand  the  funds  deposited  by  him  with 
the  bank,  unless  the  original  book  should  be  produced  at  the 
time  of  the  demand ;  and  he  argued,  that  the  rules  and  regula- 
tions of  the  bank  neither  created  nor  contemplated  such  a  con- 
tract, but  were  intended  solely  for  the  government  and  convenience 
of  tlie  officers  of  the  bank,  and  coxdd  not  affect  the  rights  of 
third  persons,  even  if  brought  home  to  their  personal  knowledge. 
That  tiiie  signature  of  the  intestate  in  the  book  of  rules  and  regu- 
lations kept  by  the  bank,  was  not  made  by  him  with  the  intent 
that  it  should  be  evidence  of  a  contract^  or  with  knowledge  that 
such  was  the  intention  of  the  officers  of  the  bank.  There  was, 
consequently,  no  meeting  of  the  minds  of  the  parties,  in  reference 
to  the  alleged  contract,  its  terms,  or  subject  matter.  He  cited  19 
Johnson,  168 ;  19  Wend.  284,  261 ;  2  Hill,  623 ;  4  Wheat.  226 ; 
6  Mees.  &  Welsh.  686 ;  1  Paige,  680 ;  2  Paige,  80 ;  and  other 
eases  and  authorities. 

A.  ScheS  for  the  defendants,  contended  that  the  regulation  of 
the  bank,  requiring  the  production  of  the  book,  when  payment  of 
a  deposit  was  demanded,  was  fully  authorized  by  law,  and  was 
binding  on  the  intestate  and  his  representatives^  and  as  it  had  not 
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been  complied  with,  and  there  was  no  evidence  to  show  that  the 
book  had  been  lost  or  destroyed,  the  plaintiff  could  not  be  en- 
titled to  recover,  but  that  the  verdict  in  his  favor  ought  to  be  set 
aside,  and  a  verdict  and  judgment  thereon  to  be  entered  for  the 
defendants.  He  referred  to  a  decision  alleged  to  have  been  made 
by  this  court,  in  the  case  of  M* Donald  v.  The  Bank  of  Savings,  in 
September,  1846. 

By  the  Court.  Duer,  J. — ^We  are  clearly  of  opinion  that 
upon  the  evidence  given  on  the  trial,  the  complaint  ought  to  have 
been  dismissed.  This  is  not  a  case,  however,  in  which  a  judgment 
as  upon  a  verdict,  which  would  operate  as  a  bar  to  a  future  re- 
covery, ought  to  be  entered  for  the  defendants.  It  may  well  be 
in  the  power  of  the  plaintiff,  in  a  future  action,  to  give  such  evi- 
dence as  will  entitle  him  to  recover. 

Whether  we  should  be  justified  in  saying  upon  the  case  before  us, 
that  there  was  an  express  contract  between  the  intestate  and  the 
defendants  by  which  he  bound  himself  to  produce  the  original 
pass-book,  whenever  any  payment  of  his  deposit  should  be  de- 
manded, is  a  question  we  deem  it  unnecessary  to  consider.  The 
plaintiff  has  no  right  to  maintain  this  action,  if  the  regulation 
contained  in  the  bye-laws,  requiring  the  production  of  the  original 
book,  was  binding  upon  the  intestate  and  his  representatives;  and 
it  certainly  was  so,  if  the  board  of  managers  had  power  imder  the 
charter  to  make  the  regulation,  and  the  regulation  was  not  un- 
reasonable in  itself  and  the  intestate  was  chargeable  in  law  with 
knowledge  of  its  existence. 

The  authority  of  the  mani^rs  to  make  the  regulation  cannot 
be  doubted.  By  the  express  words  of  the  charter,  they  are  au- 
thorized to  prescribe  any  regulations  they  may  deem  proper,  rela- 
tive to  the  payment  of  deposits,  and  the  regulation  in  the  bye-law 
which  they  passed  is,  plainly,  of  this  character.  Nor  can  it  be  said 
that  the  regulation,  fidrly  construed,  is  unreasonable,  and  there- 
fore void.  In  all  cases,  where  there  is  a  written  evidence  of  a 
debt,  and  here  the  original  pass-book  is  such  evidence,  its  pro- 
duction, we  apprehend,  when  pajrment  of  the  debt  is  required,  or 
sufficient  proof  of  its  loss  or  abstraction,  may  be  justly  demanded 
by  the  debtor,  and  it  is  this  duty,  and  no  more  than  this,  that  the 
by-law,  as  we  understand  it,  imposes  upon  depositors.    We  have 
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no  right  to  say  that  the  meaning  of  the  by-law  is,  that  the  non- 
production  of  the  book,  although  its  loss  or  destruction  may  be 
clearly  proved,  shall  operate  as  a  forfeiture  of  the  deposit,  and  we 
are  convinced  that  we  should  do  great  injustice  to  the  managers 
by  imputing  to  them  such  an  intention.  Thus  construed,  the  by- 
law would  uideed  be  illegal  and  void,  but,  tU  resmagisvalecUquam 
pereaty  we  are  bound  to  give  it  a  construction  that  will  render  it 
valid.  The  only  question,  then,  that  remains,  is,  whether  the  in- 
testate was  chargeable  with  knowledge  of  the  regulation,  and  that 
he  was  so,  seems  to  us  also  &ee  fix>m  a  reasonable  doubt  The 
r^ulation,  as  the  charter  requires,  was  put  up  in  one  or  more 
conspicuous  places  in  the  room  in  which  ^e  business  of  the  bank 
was  transacted,  and  the  intention  of  the  legislature  plainly  was, 
that  this  should  operate  as  notice  to  the  depositors.  The  provis- 
ion that  where  a  subsisting  regulation  shall  be  altered  after  a  de- 
posit shall  have  been  made,  it  shall  not  afifect  the  depositor  without 
personal  notice,  necessarily  implies,  that  when  the  regulation  has 
not  been  altered,  the  depositor  shall  be  bound  by  it,  if  it  was 
properly  put  up  in  the  banking  room  when  his  deposit  was  made; 
nor  is  there,  in  this,  the  slightest  injustice.  As  a  general  rule, 
every  person  who  deals  with  a  moneyed  institution,  is  bound  by  its 
regulations,  lawfully  made,  although  not  communicated  to  him  at 
all.  If  he  wishes  infonnation  he  must  inquire.  A  fortiori  is  the 
dealer  bound,  when  an  act,  which  the  charter  of  the  institution 
prescribes,  and  deems  to  be  equivalent  to  a  direct  notice,  has  been 
performed*  The  charter,  in  the  present  case,  by  prescribing  the 
mode  by  which  the  means  of  information  shaU  be  fumiflhed  to  de- 
positors,  creates  an  exception,  in  their  favor,  &om  the  general  rule. 
The  conclusion  is,  that  the  regulation  in  question  was  binding 
upon  the  intestate,  and  upon  the  plaintifi|  as  his  representative, 
and  it  cannot  h&  pretended,  that  it  has  been  complied  with.  When 
the  plaintiff  demanded  payment  of  the  deposit,  he  did  not  pro- 
duce the  original  pass-book,  nor  even  allege — so  far  fix)m  offering 
any  proof  of  the  fact — ^that  it  was  lost  or  destroyed.  He  said, 
only,  that  he  did  not  know  where  it  was,  but  did  not  say  that  he 
had  searched  for  it  in  vain,  or  had  searched  for  it  at  all.  Nor  was 
any  proof  of  the  loss  or  destruction  of  the  book  given  or  offered 
upon  the  trial.  We  do  not  say  that  this  proof,  if  offered,  could 
have  been  received,  for  this  question  is  not  properly  before  us^ 
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bnty  it  is  certain,  that  if  this  evidence  could  have  been  admitted, 
it  was  a  necessary  part  of  the  plaintiff's  case. 

Our  decision,  therefore,  is,  that  the  verdict  for  the  plaintiff  must 
be  set  aside,  and  there  must  be  a  new  trial,  with  costs  to  abide  the 
event. 

We  have  been  informed  by  the  Chief  Justice,  that  a  similar  de- 
cision was  made  by  this  court  in  1844  or  5,  in  a  case  not  differ- 
ing, in  any  material  circumstance,  fix>m  the  present. 


Thomas  Coddington  v.  William  W.  Gilbebt,  Geobge  S.  Coe, 
Heybon  D.  Johnson,  and  William  A.  Nichols. 

Bonds  executed  by  a  railroad  eompany,  and  in  the  hands  of  its  agents,  to  ht 
negotiated  for  its  nse,  cannot  be  seised  on  an  attachment  against  the  company, 
so  as  to  give  the  attaching  creditor  a  right  to  enforce  the  bonds  against  the 
company,  or  any  claims  against  parties  who  had  guaranteed  such  "bonds,  for  the 
better  enabling  the  company  to  negotiate  them. 

Property  which  may  be  attached  under  the  227th  section  of  the  Code,  is  property 
as  defined  in  the  468d  and  464th  sections  "  Personal  property  includes  mo- 
ney, goods,  chattels,  things  in  action,  and  cTldences  of  debt"  Such  bonds 
could  not  be  regarded  as  of  either  clasa  The  fact  that  the  agents  had  an 
interest  in  the  bonds,  with  a  power  to  sell  them  for  reimbursement  of  adyaneea, 
does  not  make  a  difference  as  to  the  right  to  attach. 

(Before  Duxr,  Boswomb  and  Slobsok,  J.J.) 
October  — ,  185fi. 

At  the  trial  of  this  action,  a  verdict  was  taken  for  the  plaintiff 
for  $8,859.77,  subject  to  the  opinion  of  the  court  at  General 
Term,  on  the  questions  of  law  arising  in  the  case,  the  entry  of 
judgment  to  be  suspended,  and  judgment  to  be  applied  for 'in  the 
first  instance  at  the  General  Term,  with  power  to  the  court  there 
to  dismiss  the  complaint,  if  of  opinion  that  the  plaintiff  was  not 
entitled  to  recover. 

On  the  17th  of  November,  1853,  the  Maysville  and  Lexington 
Railroad  Company,  a  foreign  corporation,  created  under  the  laws 
of  Kentucky,  were  indebted  to  the  defendants^  Gilbert,  Coe  & 
Johnson,  in  about  $60,000  upon  an  unsettled  account  for  moneys 
advanced.    As  a  collateral  security  for  the  payment  of  this  debt, 
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the  defendants  held  292  second«inortgage  six  per  cent  bonds  of 
the  Maysyille  and  Lexington  Bailroad  Company,  of  $1,000  each, 
(guaranteed  in  part  by  the  city  of  Maysville,  and  in  part  by  the 
Louisville  and  Frankfort  Bailroad  Company,)  with  authority  to 
sell  the  same,  to  an  amount  suj£cient  to  reimburse  and  protect 
them  for  the  advances  made  by  them  for  said  company. 

About  the  26th  of  January,  1864,  the  plaintiff,  Coddington, 
having  a  demand  against  the  Maysville  and  Lexington  Bailroad 
Company  for  $3,027.68,  commenced  an  action  in  the  Supreme 
Court,  and  issued  an  attachment  under  the  Code  to  the  sheriff  of 
the  city  and  county  of  New  York. 

About  the  2d  of  February,  1854,  the  sheriff  delivered  a  certi- 
fied copy  of  the  attachment  to  the  defendants,  who,  at  the  same 
time,  gave  the  sheriff  a  statement  in  writing,  admitting  that  they 
had  received  notice  of  the  attachment,  and  stating  that  all  the 
property  in  their  possession  of  the  Maysville  and  Lexington  Bail- 
road Company,  consisted  of  the  bonds  above  described,  and  that 
they  held  them  as  collateral  security  for  advances  as  already 
mentioned. 

The  sheriff  did  nothing  further  in  the  matter  untU  after  judg- 
ment and  execution  in  the  action. 

May  19th,  1864,  the  plaintife  recovered  judgment  for  $8,174.58, 
against  the  Maysville  and  Lexington  Bailroad  Company,  and 
issued  execution  thereon  to  the  sheriff. 

The  sheriff  called  on  the  defendants,  and  informed  them  he  had 
the  execution,  with  instructions  to  sell  the  bonds.  The  defendants 
requested  the  sale  adjourned,  and  said  to  the  sheriff,  they  would 
write  to  the  Maysville  and  Lexington  Bailroad  Company  in 
Kentucky.  The  sheriff  adjourned  the  sale  a  week.  In  the  in- 
terval the  Maysville  and  Lexington  Bailroad  Company  paid  the 
demand  of  Gilbert,  Coe  &  Johnson,  the  defendants,  and  took  the 
bonds. 

The  sheriff  realized  nothing  on  the  execution.  The  plaintiff, 
therefore,  commenced  this  action,  claiming  (under  the  Code,  §  287, 
subd.  8 ;  Laws  of  1842,  ch.  197,  §  4,  subd.  8)  to  recover  fix)m  Gil- 
bert, Coe  &  Johnson,  double  damages  for  having  wilfully  withheld 
from  the  sheriff  property  attached. 

The  action  was  tried  before  Justice  Bosworih  and  a  jury,  on  the 
19th  of  March,  1865. 
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The  court  charged  the  jury  that  for  the  purpooes  of  the  action, 
they  should  consider  the  bonds  in  question  as  property  of  the 
Maysville  and  Lexington  Bailroad  Company,  and  liable  to  levy 
on  an  attachment 

To  this  tl^  defendants'  counsel  excepted. 

The  verdict  was  therefore  taken  as  before  stated. 

&  P.  Nash,  for  the  plainti£ 
A,  Matthews,  for  defendants. 

By  the  Court.  Boswobth,  J.— The  bonds  in  question,  not 
haying  been  issued  by  the  Maysville  and  Lexington  Bailroad 
Company,  were  not  property  in  their  hands,  or  in  the  hands  of 
their  agents,  in  such  sense  that  any  creditor  of  the  company 
by  attaching  them  could  enforce  the  obligation  which  their  terms 
import^  either  by  action  on  the  bonds,  or  by  a  foreclosure  of  the 
mortgage  by  which  they  purported  to  be  secured,  or  by  action 
against  the  city  of  Maysville,  or  the  Louisville  and  Frankfort 
Railroad  Company,  on  their  respective  guaranties. 

As  well  might  a  creditor,  on  attachment  against  his  debtor, 
seize  a  note  made  by  the  debtor,  and  left  with  an  agent  to  be 
negotiated,  but  which  had  not  been  negotiated  at  the  time  of  such 
seizure., 

The  attachment  requires  the  sheriff  to  attach  and  safely  keep 
all  the  property  of  the  Maysville  and  Lexington  Bailroad  Company 
within  his  county,  &c. 

The  word  "property,"  as  used  in  the  Code,  includes  property 
real  and  personal.  (§  464.) 

The  words  "personal  property,"  as  used  in  the  Code,  include 
"  money,  goods,  chattels,  things  in  action,  and  evidences  of  debt" 
(§  468.) 

The  bonds  were  not  things  in  action,  on  which  the  company 
issuing  them  could  maintain  an  action,  nor  were  they  evidence  of 
debt  owing  to  the  company.  As  obligations,  they  had  no  validity, 
and  were  valueless. 

For  the  purpose  of  raising  the  questions  of  law,  to  be  passed 
upon  at  the  General  Term,  they  were  treated  as  valid  obligations, 
precisely  as  they  would  have  been,  if  they  had  been  issued  and 
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negotiated  by  some  other  company,  and  at  the  time  belonged  to 
the  defendants  in  the  attachment.  One  question,  which  it  was 
considered  would  arise  for  the  consideration  of  the  court,  was, 
whether  bonds  executed  by  a  railroad  company,  and  in  the  hands 
of  its  agents  to  be  negotiated  for  it,  could  be  seized,  on  an  attach- 
ment against  the  company,  and  by  such  seizure  give  to  the  creditor 
any  right  to  enforce  the  bonds  against  the  company,  or  to  enforce 
any  claims  against  those  who  had  guaranteed  the  bonds,  for  the 
purpose  of  enabling  the  company  to  negotiate  them  on  better  terms. 
We  are  clearly  of  the  opinion,  that  no  such  rights  could  be  acquired 
by  such  an  attachment. 

The  fact,  that  Gilbert,  Coe  k  Johnson,  were  authorized  to  sell 
enough  of  the  bonds  to  reimburse  them  the  amoimt  the  company 
owed  them,  does  not  strengthen  the  plaintiff's  case.  The  only 
property  in  the  bonds,  as  obligations,  which  this  authority  could 
create,  was  the  property  of  GKlbert,  Coe  &  Johnson.  When  they 
were  paid,  the  bonds,  so  far  as  relates  to  the  capacity  of  the  plaintiff 
to  proceed  against  and  attach  them,  were  in  precisely  the  same 
condition  as  they  would  have  been  if  Gilbert,  Coe  &  Johnson  had 
neTcr  been  creditors  of  the  company,  but  had  at  all  times  held 
them  merely  as  agents  of  the  company,  with  power  to  negotiate 
them  for  the  company. 

The  decision  of  this  point  being  sufficient  to  dispose  of  the  case, 
we  deem  it  unnecessary  to  pass  upon  any  other  of  the  numerous 
questions  discussed  at  the  hearing,  and  which  it  was  insisted  were 
£ttal  to  the  plaintiff's  right  to  recover. 

The  verdict  must  be  set  aside,  and  the  complaint  be  dismissed. 
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James  Alcock  v.  Andrew  Giberton  and  John  Binsse. 

An  instrument,  under  seal,  was  executed,  upon  a  sale  made  by  the  plaintiff  to  the 
defendants,  by  which  the  former  sold  to  the  latter  all  his  interest  in  the  manu- 
facture and  sale  of  porcelain  teeth  in  the  city  of  New  York,  with  his  stock  on 
hand,  and  the  good- will  of  the  businesa  Tlie  plaintiff  coyenanted  to  instruct 
one  of  the.  defendants  in  the  art  of  manufacturing  porcelain  and  incorruptible 
teeth,  and  to  furnish  him  with  his  recipes  therefor.  The  agreement  also  eon* 
tained  the  following  clause:  "And  the  party  of  the  first  part  will  not  carry  on, 
or  cause  to  be  carried  on  by  any  person  wiUi  whom  he  shall  be  interested,  the 
manufacture  of  porcelain  teeth,  or  impart  the  knowledge  of  manufacturing  the 
same  to  any  person,  other  than  as  aforesaid." 

It  was  allied,  in  the  complaint,  that  the  said  art  of  manufiusturing  porcelain  teeth, 
in  which  the  defendant  was  to  be  instructed,  was  a  secret  of  the  plaintiff,  and 
known  to  be  such  by  the  defendant 

Seld,  on  demurrer,  that  the  coTcnant  in  question  was  valid,  and  not  one  in  restraint 
of  trade. 

Quere,  as  to  the  effect  of  one  covenant,  void,  as  against  public  policy,  bdsg  united 
in  the  same  instrument  with  a  ralid  covenant  ¥ 

Ruling  of  the  judge  at,  Special  Term,  that,  ordinarily,  it  will  not  vitiate  the  whole 
contract,  not  passed  upon  by  the  court  at  General  Term. 

(Before  Dukb,  Boswokth  and  Slosson,  J.J.) 
October  tenn,  1856. 

The  case  arose  upon  an  appeal  firom  an  order  of  Justice  Hoff- 
man at  Special  Term,  overruling  a  demurrer  to  a  complaint^  and 
giving  judgment  against  the  defendants,  unless  they  should 
answer  and  pay  costs  within  twenty  days. 

The  statements  of  the  complaint,  and  the  points  raised,  are  fully 
set  forth  in  the  opinion  of  the  Judge  at  Special  Term,  which  is  as 
follows : — 

The  questions  arise  upon  an  agreement,  dated  the  twenty-ninth 
day  of  December,  1868,  made  between  the  present  plaintiff  and 
defendants.  By  that  agreement,  the  plaintiff  engaged  to  sell  to 
the  defendants  "all  his  right,  title  and  interest,  in  the  manu&cture 
and  sale  of  porcelain  or  mineral  teeth  hitherto  held  by  him  in  the 
city  of  New  York,  with  all  his  porcelain  teeth  contained  in  the 
d6p6tS|  with  the  moulds,  machinery,  and  materials  used  in  con- 
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nectioh  with  such  manufactory,  and  also  the  good-will  of  the 
bnsdness,"  upon  the  terms  therein  specified.  The  good-will  was 
estimated  at  the  sum  of  $8,000. 

The  mill  and  materials,  including  biscuit  teeth,  were  to  be  inyen- 
toried  at  their  actual  cost;  the  other  tools  and  fixtures,  at  fifty 
per  cent  below  their  cost:  all  the  stock  and  merchantable  teeth, 
at  fifty  per  cent  below  their  then  retail  prices,  viz.,  pivot  and 
plate  teeth  ten  cents  each,  and  gum  teeth  twenty  cents  each. 

The  periods  and  amoimts  of  the  payments  are  then  specified. 
And  it  was  covenanted,  that  the  sale  of  the  good- will  of  the  busi- 
ness, tools,  fixtures,  and  materials,  should  not  be  perfected,  nor  a 
bill  of  sale  therefor  executed,  until  the  payment  of  $10,000 ;  and 
of  the  first-mentioned  instalment^  agreed  to  be  paid  on  or  before 
the  thirty-first  of  July,  1854,  various  particulars,  as  to  the  mode 
of  payment,  are  there  stated. 

The  instrument  contains  the  two  following  clauses — *'  and  it  is 
further  agreed  by  the  parties  hereto,  that  the  party  of  the  first  part 
shall,  firom  the  2d  day  of  January  next  to  the  81st  of  July,  1854, 
give  directions  and  instructions  to  Adrian  Giberton,  one  of  the 
parties  of  the  second  part,  in  the  art  of  manufacturing  porcelain, 
or  incorruptible  teeth,  and  also  his  receipts  for  the  &brication  of 
the  same,  and  that  the  party  of  the  first  part,  will  allow  and  per- 
mit the  said  John  Binsse,  the  other  party  of  the  second  part,  to  be 
present  at  the  tuition  of  the  said  Adrian  Giberton  in  the  art  of 
manufacturing  the  teeth  as  aforesaid,  and  that  the  said  party  of  the 
first  part  wiU  not  carry  on,  or  cause  to  be  carried  on  by  any  per- 
son with  whom  he  shdl  be  interested,  the  manufacture  of  porce- 
lain teeth,  or  impart  the  knowledge  of  manufacturing  the  same  to 
any  person  other  than  as  aforesaid." 

The  amended  complaint  contains  the  following  passage,  which 
was  not  in  the  original  complaint — "  and  the  said  plaintiff  avers, 
that  the  mode  of  manufacturing  the  said  porcelain  teeth,  mentioned 
in  the  agreement  aforesaid,  in  the  art  of  manu&cturing  which 
the  said  plaintiff  agreed  to  instruct  the  said  defendant,  Giberton, 
and  die  manufacture  of  which,  in  and  by  said  agreement^  the  said 
plaintiff  agreed  not  to  carry  on,  or  cause  to  be  carried  on  by  any 
person  with  whom  he  should  be  interested,  and  the  knowledge  of 
manu&ctuiing  which  teeth,  said  plaintiff^  in  and  by  the  same 
agreement,  stipulated  not  to  impart  to  any  person  other  than  the 
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said  defendant,  was  a  secret  with  the  said  plaintiff,  and  the  said 
defendant  knew  it  was  when  said  agreement  was  made/' 

The  want  of  an  allegation  of  this  nature  is  understood  to  have 
been  the  ground  of  the  allowance  of  the  demurrer  to  the  original 
complaint.  It  was  supposed  that  it  did  not  sufficiently  appear  on 
the  &ce  of  the  instrument  that  a  secret  was  disposed  of. 

With  the  present  allegation,  the  case  appears  to  be  a  very  plain 
one. 

The  cases  of  Bryson  v.  Whitehead^  (1  Sim.  k  Stewart,  74,)  and 
Peck  V.  Jarvis^  (10,  p.  118,)  seem  decisive.  Here  is  the  sale  of  a 
business  secret,  and  an  engagement  by  the  vendor  not  to  use  that 
secret  in  conducting  any  business  himself  The  validity  of  this 
covenant  is  to  my  mind  clear.  See,  upon  the  subject  of  such  cov- 
enants generally,  Ramine  v.  Irving^  (7  Mam.  k  Graing,  976,)  and 
Mullan  V.  May,  (11  Meeson  k  Welsby,  683.) 

The  case  presents  another  question  which  was  adverted  to 
by  the  Chancellor  in  Jarvis  v.  Peck,  I  had  decided  that  case  as 
Assistant  Vice-Chancellor,  (see  Hoffman's  Reports,  497,)  and  placed 
the  decision  on  the  ground  that  there  was  a  large  consideration  for 
the  bond,  entirely  independent  of  the  covenant  supposed  to  be  in 
restriction  of  trade.  The  Chancellor,  upon  the  appeal,  notices 
some  cases  in  support  of  this  view,  but  deemed  it  imnecessary  to 
pass  upon  it    (See  10  Paige,  119.) 

In  the  present  case,  the  consideration  was  a  sale  of  the  good- will, 
which  the  parties  estimate  at  $8,000,  and  of  the  stock  of  materials 
and  tools,  as  well  as  of  teeth  already  made,  of  a  large,  though  un- 
ascertained value.  The  question  is,  whether,  if  the  particular  cov- 
enant is  void,  the  contract  may  not  still  be  sustained  upon  these 
considerations. 

In  addition  to  the  numerous  authorities  cited  in  the  opinion  in 
Hoffmanns  Reports,  and  those  referred  to  by  the  Chancellor,  the 
following  may  be  noticed : — Cheseman  v.  Naseby,  in  the  House  of 
Lords,  (1  Br.  P.  C.  284,)  settled  that  a  bond  given  by  a  hired  ser- 
vant or  apprentice,  not  to  exercise  the  trade  of  a  linen  draper 
after  the  expiration  of  her  time  of  service,  at  any  place  within  half 
a  mile  from  the  dwelling  house  of  the  party,  or  any  other  house, 
she  should  remove  to,  was  valid. 

Price  V.  Oreen,  (16  Meeson  k  Welsby,  847,)  applied  the  same 
principle  to  a  covenant,  and  determined  that  where  the  covenant 
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was  not  to  practice  .the  trade  of  a  perfumer  in  London  or  West- 
minster, or  within  six  hundred  miles  firom  the  same  respectively, 
the  covenant  was  void  as  to  the  latter  clause,  but  good  as  to  the 
cities.  In  this  case,  the  distinction  is  noticed  betwen  void  and 
illegal  covenants.  The  stipulation  as  to  the  six  hundred  miles 
was  of  the  former  class.  The  &ct  was  also  adverted  to,  that  the 
whole  covenant,  doubtless,  fbrmed  the  consideration  for  the  pay- 
ment of  the  £1,500,  the  amount  given ;  but  it  was  answered,  that 
the  rest  of  the  restriction  formed  a  sufficient  consideration  for  the 
agreement 

This  decision  followed  and  supported  that  of  MnUan  v.  Jfay^ 
(11  Meeson  &  Welsby,  648.)  In  this  case,  the  doctrine  upon  these 
covenants  in  restraint  of  trade,  is  stated  and  explained  by  Baron 
Parke,  as  carefiiUy  as  in  any  case  of  which  I  am  aware.  The 
chief  test  is,  whether  the  contract  will  be  prejudicial  or  not  to  the 
public  interest  It  was  held  in  the  case,  that  a  covenant  that  the 
party  should  not  carry  on  the  business  of  a  surgeon-dentist  in 
London  was  vaUd,  but  the  further  restriction,  "  or  in  any  of  the 
towns  or  places  in  England  or  Scotland,  where  the  plaintiff,  or 
the  defendant,  on  their  account,  might  have  been  practicing  before 
the  expiration  of  his  service,"  (as  an  assistant,)  was  void. 

It  cannot  be  questioned  that  in  many  cases  much  difficulty  must 
attend  the  application  of  this  doctrine.  In  the  present  case,  for 
example,  probably  the  principal  consideration  of  the  contract  was 
the  agreement  to  abstain  from  carrying  on  the  business,  or  in- 
structing others  in  it.  If  this  is  void,  and  cannot  be  enforced,  it 
would  be  hard  to  sustain  the  contract  on  the  ground  of  the  other 
portions  of  the  consideration. 

This  view  was  considered  by  Baron  Parke  in  Price  v.  Oreen^ 
before  stated,  and  the  rule  of  that,  and  the  many  other  cases  seems 
to  be,  that  if  a  sufficient  valuable  consideration  remained,  after 
rejecting  the  illegal  one,  to  support  the  contract,  the  court  would 
enforce  it 

On  both  groimds,  I  am  of  opinion  that  the  demurrer  must  be 
overruled,  and  judgment  be  rendered  for  the  plaintiff  upon  the 
same,  with  liberty  to  answer  in  twenty  days. 

Jordan^  for  the  appellants  and  defendants. 

Archer^  for  the  respondent  and  plaintiff. 
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By  the  Court. — ^We  concur  in  the  decision  of  the  Judge  at 
Special  Term  overruling  the  demurrer,  and  giving  judgment  for 
the  plaintiff.  We  consider  that  he  is  clearly  right  in  the  first 
point  stated  in  his  opinion,  viz.,  That  the  covenant  not  to  use  the 
secret  mode  of  conducting  the  business,  or  manu&cturing  the  teeth, 
was  valid  in  itself.  We  do  not  find  it  necessary  to  consider  the 
other  important  question  raised  by  the  learned  Judge,  as  to  the 
effect  of  a  union  in  the  same  instrument,  of  a  covenant  prohibited 
by  law,  or  against  public  policy,  with  another  of  a  perfectly  valid 
character,  and  express,  therefore,  no  opinion  upon  it 

Order  affirmed  with  costs,  • 


George  F.  Thomas,  Assignee  of  Isaac  H.  Bassett  and  Bobbrt 

W.  Aborn,  v.  Edward  A  Quintard. 

Upon  the  sale  of  an  intereet  in  a  patent,  the  purchaser  is  preclnded  from  setting 
np  the  want  of  value  in  the  invention,  or  insafficienoy  of  the  materials,  where 
he  has  sold  the  right  transferred  to  him,  to  another  for  value.  He  cannot  de- 
fend an  action  for  the  unpaid  purchase  money  on  that  ground.  It  would  be 
otherwise  if  there  had  been  a  warranty,  or  esqyress  representation  of  the  value 
or  cliaracter  of  the  article. 

By  parting  with  the  patent,  he  had  disabled  himadf  from  reinstating  the  plaintiff 
in  its  possession,  and  this  forms  another  answer  to  liis  defence. 

(Before  Hoffman  and  Slossoit,  J.J.) 
November  7-27,  1866. 

The  cause  came  up  on  a  verdict  taken,  subject  to  the  opinion 
of  the  court,  upon  a  case  to  be  made,  with  a  stay  of  proceedings, 
and  to  be  heard  in  the  first  instance  at  the  General  Term.  The 
defendant  moves  that  the  verdict  be  set  aside,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

The  plaintiff  is  the  general  assignee  of  Baasett  and  Aborn,  and 
the  action  was  brought  upon  a  promissory  note  given  by  the  de- 
fendant to  the  firm  of  Bassett,  Aborn  k  Motley,  upon  his  purchase 
from  them  of  an  interest  in  a  certain  patent  known  as  Mason's 
Patent  Sperm  OiL  Motley  released  all  his  right  and  interest  in 
the  partnership  assets  to  his  copartners,  Bassett  and  Aborn,  and 
the  note  passed,  with  other  assets  of  the  firm,  into  the  hands  of 
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the  present  plaintiff,  as  their  assignee,  tinder  a  general  assignment 
for  tiie  benefit  of  creditors.    The  foUowing  is  a  copy  of  the  note : 

$1,070,  New  York,  July  let,  1858. 

Twelve  months  after  date,  I  promise  to  pay  to  Messrs.  Bassett, 
Abom  &  Motley,  ten  hundred  and  seventy  dollars,  for  value  re- 
ceived. 

E.  A.  QUINTARD. 

Endorsed,  Bassett,  Aborn  k  Motley. 

Bassett  &  Aborn. 

The  defence  was,  that  the  note  was  not  negotiable,  nor  intended 
to  be  so ;  that  it  was  without  consideration  passing  to  the  defend- 
ant from  any  one. 

The  defendant  proved  that  the  note  was  given,  among  other 
notes,  in  payment  of  a  purchase  of  an  interest  in  a  patent  known 
as  Mason's  Patent  Sperm  Oil. 

The  defendant's  counsel,  at  the  trial,  offered  to  show  of  what 
ingredients  the  article  was  composed,  the  offer  was  rejected,  and 
an  exception  taken. 

He  next  offered  to  show,  that  the  article  which  was  sold  by 
Bassett,  Abom  k  Motley,  and  called  Mason's  Sperm  Oil,  was 
composed  of  ingredients  substantially  different  &om  that  patented, 
and  that  the  latter  was  of  no  value,  and  incapable  of  use. 

This  was  also  rejected,  and  forms  the  ground  of  another  excep- 
tion. 

A  distinct  offer  was  also  made,  to  prove,  that  the  thing  patented 
was  of  no  value,  and  again,  that  the  thing  patented  would  not 
produce  the  effect  described  in  the  patent 

Both  these  offers  were  overruled.  It  appears  that  the  defendant 
had  assigned  his  interest  in  the  patent  and  invention  to  one  Jones, 
before  the  suit  was  commenced,  and  this  assignment  recited  the 
assignment  to  himself  of  the  patent  right,  known  as  Mason's 
patent,  and  purports  to  transfer  it,  as  it  was  transferred  to  the  de- 
fendant. 

There  was  no  warranty  upon  the  sale,  and  there  were  no  repre- 
sentations as  to  the  character  or  value  of  the  articles  sold. 

Ik  Forest^  for  the  plaintiff 
D.— V.  6 
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Worthy  for  the  defendants. 

By  the  Coubt.  Hoffman,  J. — ^We  think  the  plaintiff  is  enti- 
tled to  judgment  upon  the  verdict,  on  two  grounds. 

First  That  his  own  assignment  precludes  him  from  saying  that 
what  he  sold  was  valueless ;  and  there  being  neither  warranty  nor 
fraudulent  representation,  there  was  a  sufficient  consideration  for 
the  note.  {Johnson  v.  TVtuSy  2  Hill,  606 ;  OaJdey  v.  Boorwan^  20 
Wend.  596 ;  Say  v.  Bichards,  21  Wend.  626 ;  WUliams  v.  Hicks^ 
2  Vt  86.) 

Nisoci.  That,  by  parting  with  the  patent  to  another,  and  apparently 
on  a  valuable  consideration,  he  has  disabled  himself  from  placing 
the  plaintiff  in  the  same  situation  as  he  was  in  at  the  formation  of 
the  contract.  The  defendant  would  have  a  right  to  call  for  the 
restoration  of  what  was  transferred.  It  may  be  of  some  value  to 
him.  {Taylor  v.  Hdre,  4  Bos.  and  Pull,  201 ;  Bamel  v.  Stanton^  2 
Ala.  Eep.  181 ;  Chance  v.  Chmmissioners  of  Clay  County,  5  Black- 
ford, 441 ;  Conner  v.  Henderson,  15  Mass.  Eep.  819 ;  OriffUh  v. 
The  Fred.  County  Bank,  6  Gill  &;  John.  624.) 

Besides  these  considerations,  the  defendant  is  probably  estopped 
by  his  own  assignment,  referring  to  that  to  him,  from  questioning 
the  patent  or  invention.  The  case  of  Boorman  v.  Taylor  (2  Add. 
k  Ellis,  278)  is  very  strong  to  this  point  Upon  these  views,  the 
ruling  of  the  Judge  was,  in  all  respects,  correct 

Judgment  for  the  plaintiff,  for  the  amount  of  the  verdict,  with 
interest  and  costs. 


Luke  B.  Paokabd  v.  Joseph  Lyok  and  William  H. 

McLean. 

A  note  iras  lodged  at  a  bank  for  oolloction,  and  demand  for  payment  was  made 
there,  with  inquiry  of  the  officers  as  to  the  residence  of  the  maker.  The  diree- 
tories  were  at  once  consulted,  and  her  name  not  found.  No  inquiry  was  made 
of  the  actual  holder  of  the  note ;  and  it  appeared,  that  the  maker,  being  a  mar- 
ried woman,  kept  a  boarding-house  in  the  city. 

MM,  that  due  diligence  had  not  been  used  in  presenting  the  note  for  payment 

Complaint,  as  to  endorsers,  dismissed,  with  costc 

(Before  Horm av  and  Slobbok,  J.J.) 
NoTcmber  term,  1850. 
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A  YEBDICT  in  this  cause  was  taken  at  the  trial  for  the  plaintiff 
subject  to  the  opinion  of  the  court  at  General  Term,  on  the  single 
question,  whether  the  presentment  for  payment  of  a  note,  on  which 
the  action  was  brought^  was  sufficient  to  charge  the  endorsers. 

The  &ct8  sufficiently  appear,  in  the  opinion  of  Mr.  Justice 
Slosson. 

iViZes,  for  the  plaintiff. 

Eays^  for  the  defendants. 

Bt  the  Goubt.  Slosson,  J. — ^This  is  an  action  against  Erne- 
line  Deacon,  as  maker,  and  Lyon  &  McLane,  as  endorsers,  of  a 
note  for  $225,  dated  26th  Sept.,  1854,  payable,  to  the  order  of 
the  maker,  sixty  days  after  the  date  thereof 

Mrs.  Deacon  does  not  defend.  The  endorsers,  Lyon  &  McLean, 
alone  defend ;  and  the  only  quiestion  is,  whether  a  sufficient  pre< 
sentment  of  the  note  and  demand  of  payment  had  been  made  of 
the  maker. 

Subjoined  to  Lyon's  endorsement,  were  the  words  "  White  Plains, 
Westchester  Co." 

The  note  was  deposited  for  collection,  in  the  Island  City  Bank 
of  this  city. 

The  certificate  of  the  notary  of  the  bank  showed  that  the  note 
was  presented  on  the  28th  of  March,  1854,  (the  day  it  fell  due,) 
at  the  Island  City  Bank,  and  payment  demanded :  and  a  clerk  of 
the  notary  proved  that  he  demanded  payment  of  the  teller  of  the 
bank,  and  it  was  refused ;  that  he  asked  the  teller  where  Mrs.  Deacon, 
the  maker,  resided,  who  told  him  he  did  not  know,  but  thought  she 
resided  in  Westchester  counly ;  that  he  asked  all  the  bank  officers 
who  were  present,  and  none  of  them  could  tell  him  any  thing  about 
her.  He  did  not  ask  any  of  the  officers  of  the  bank,  nor  did  he  in- 
quire of  any  one  else,  who  was  the  owner  of  the  note.  He  did  not 
ask  either  of  the  endorsers  where  Mrs.  Deacon  resided,  nor  did  he 
make  this  inquiiy  of  any  one  except  the  bank  officers.  He  ex- 
amined the  city  directories,  and  did  not  find  the  name  of  the 
maker  in  them. 

Two  of  the  city  directories  were  put  in  evidence,  and  in  neither 
was  to  be  found  the  name  of  Mrs.  Deacon,  or  of  her  husband, 
Edward  Deacon. 
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It  appeared,  in  evidence,  that  Mrs.  Deacon  resided  in  Astoria, 
until  about  three  weeks  before  the  first  of  May,  1864 ;  that  she 
then  removed  to  this  city,  and,  on  the  1st  of  May,  moved  to  No. 
70  Union  Place,  which  premises  she  hired  of  Mrs.  Lucius  Corn- 
stock,  and  which  she  occupied,  as  a  boarding-house,  until  the  8th 
Nov.  following,  when  she  removed  to  No.  251  Fourth  avenue,  where 
she  remained  for  six  weeks,  keeping  a  boarding-house  also  at  the 
latter  place.  She  was  consequently  residing  at  this  latter  place 
when  the  note  fell  due. 

The  note  was  given  for  rent  of  the  premises  No.  70  Union  Place, 
and  was  made  by  Mrs.  Deacon,  at  the  house  No,  70  Union  Place, 
and  was  handed  to  Mr.  Comstock,  the  husband  of  the  landlady, 
by  McLean,  one  of  the  endorsers,  who  is  the  son-in-law  of  Mis. 
Deacon,  in  Mrs.  Deacon's  room  at  No.  70  Union  Place.  Comstock 
sold  the  note  to  the  plaintiff. 

A  motion  was  made  at  the  trial  to  dismiss  the  complaint,  on 
the  ground  that  the  plaintiff  had  not  proved  due  presentment  and 
demand  of  payment  of  the  note  of  the  maker,  or  that  the  maker 
oould  not  have  been  found  upon  due  and  diligent  inquiry. 

The  motion  was  overruled,  and  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  on  the  single  question 
as  to  the  sufficiency  of  the  presentment  and  demand 

No  question  arises  as  to  the  sufficiency  of  the  notice  to  the  ^i- 
dorsers.    If  the  demand  was  sufficient  the  defence  fails. 

The  note  is  not  payable  at  any  particular  place,  and  the  general 
rule  which  the  courts  have  always  adhered  to  is,  that  in  such  a 
case,  if  the  maker  has  a  known  residence  in  the  state,  a  demand, 
in  order  to  fix  the  endorser,  must  be  made  of  him  at  such  resi* 
dence.  (14  J.  B.  114.)  If  he  has  no  known  residence  or  place 
of  business  at  which  the  note  can  be  presented,  presentment  is 
excused.  So  if  after  the  making  of  the  note  the  maker  absconds, 
or  removes  from  the  state  to  reside  elsewhere,  a  presentment  need 
not  be  made. 

If  the  residence  be  known  to  the  holder,  and  has  not  been 
changed  since  the  making  of  the  note,  a  demand  must  be  made, 
though  the  residence  be  in  another  state.  {Taylor  v.  Snyder^  3 
Denio,  145 ;  Spies  v.  Oilman^  1  Comst.  821.) 

In  the  case  at  bar,  the  maker  actually  resided  in  the  city  of 
New  York,  both  at  the  time  the  note  was  made  and  when  it  fell 
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due,  though  in  a  different  street  at  the  latter  period.  She  was,  at 
both  periods,  keeping  a  boarding-house.  The  holder  was  bound 
to  use  all  reasonable  and  proper  diligence  to  find  the  maker  and 
demand  payment.  "  Whoever,"  says  Judge  Thompson,  in  An- 
denon  v.  Drake^  14  J.  R  114,  ^^  takes  a  note  (not  payable  at  any 
particular  plaoe)  is  presumed  to  have  made  inquiry  for  the  resi- 
dence of  the  maker,  in  ord^  to  know  where  to  demand  payment, 
and  to  assume  upon  himself  all  the  inconvenience  of  making  such 
'demand" 

Was  that  diligence  used  in  the  present  instance? 

The  notary  received  the  note  at  three  o'clock ;  he  goes  to  the 
bank  and  asks  the  officers  in  attendance  where  the  maker  lived, 
and,  as  might  have  been  anticipated,  they  could  give  him  no  in- 
formation ;  he  makes  no  inquiry  of  any  person,  not  even  of  the 
officers  of  the  bank,  who  the  owner  of  llie  note  was,  nor  did  he 
ask  either  of  the  endorsers  where  the  maker  lived,  though  one 
of  them  (McLane)  had  an  office  in  the  city,  and  was  served,  the 
next  day,  with  notice  of  protest,  at  his  office.  Finding  that  he 
could  get  no  information  at  the  bank,  and  that  the  maker's  name 
did  not  appear  in  the  city  directories,  the  notary  formally  de- 
mands payment  at  the  counter  of  the  bank,  and  forthwith  gives 
notice  to  the  endorsers.  It  is  impossible  to  say  that  this  was  due 
diligence. 

It  may  be  exceedingly  inconvenient  at  times  to  find  the  place 
of  residence  of  the  maker  of  a  note,  but  that  forms  no  excuse  for 
the  want  of  the  knowledge  if  it  can  be  obtained. 

It  was  gross  carelessness  in  the  holder  (the  plaintiff)  to  send  the 
note  to  the  bank  for  collection,  without  a  memorandum  endorsed 
on  it,  or  accompanying  it,  to  show  where  the  maker  was  to  be 
found.  This  was  a  duty  which  he  owed  both  to  the  bank  and  its 
notary,  and  he  is  without  excuse  in  throwing  upon  the  latter 
officer  the  trouble,  annoyance,  and  possible  risk  of  finding  out  a 
jbct  for  his  benefit,  wiUi  which  he  is  presumed  to  be  himself 
acquainted,  and  wiUi  which  he  ought  to  be  acquainted  in  &ct. 

The  complaint  must  be  dismissed,  as  to  die  endorsers. 

HoFFKAK,  J. — ^We  do  not  .consider  the  second  point  of  the 
plaintiff's^  nor  the  case  cited,  applicable  to  the  present  question. 
JfiOcr  V.  OoMlon  (2  Hill,  188)  refers  to  the  rule  as  stated  in  Hough 
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V.  Gray,  (19  Wendell,  202,)  and  tbe  rule  so  declared  is,  tliat  if  a 
party,  at  the  time  of  making  the  note,  endorses  upon  it  an  abso- 
lute guaranty  to  pay  it,  he  may  be  treated  as  a  joint  and  several 
maker  and  promiser.  Demand  and  notice  would  then  be  unnec- 
essary. In  Dean  v.  HcUlj  (17  Wendell,  214,)  the  point  is  more 
elaborately  examined. 

But  in  this  case,  McLean  stands  in  the  character  of  an  endorser, 
probably  an  accommodation  endorser  merely. 

The  third  and  fourth  points  of  the  plaintiff  are,  that  when  the 
maker  is  without  a  fixed  place  of  residence,  or  absconds  after  the 
note  is  given,  no  demand  is  necessary ;  and  again,  that  if  he  can- 
not be  found,  want  of  demand  will  be  excused.  But  in  the  pres- 
ent instance  the  maker  was,  at  the  maturity  of  the  note,  keeping  a 
boarding-house  at  261  Fourth  avenua 

On  the  complaint  in  this  case,  the  plaintiff  must  be  considered 
as  the  owner  of  the  note  at  its  maturity.  The  bank  had,  it  may 
be  assumed,  received  it  for  collection.  There  is  nothing  to  ehow 
they  had  discounted  it 

In  Taylor  v.  Snyder,  (8  Denio,  145,)  Justice  Beardsley  stated 
the  rules,  and  went  through  the  cases,  with  great  care.  He  ex- 
amined the  exceptions  to  the  rule  requiring  a  personal  demand 
of  the  maker,  or  at  his  dwelling  house,  or  place  of  abode,  or  at  his 
counting  house  or  place  of  business.  "  It  is,"  he  remarks,  "  a 
question  of  diligence ;  and  if  a  demand  is  found  to  be  impractica- 
ble, proper  efforts  for  that  purpose  having  been  made,  the  endorser 
will  be  held  liable,  due  notice  having  been  given  to  him." 

He  states  one  of  the  exceptional  cases  thus:  "In  every  case 
where  the  maker  has  no  known  residence,  or  place  at  which  the 
note  can  be  presented  for  payment,  a  demand  will  be  excused." 

He  cites  Story  on  Pr.  notes,  237 ;  WhiUier  v.  Orc^am,  3  Green- 
lea^  82 ;  Pvvtnam  v.  SuUivan,  8  Mass.  63 ;  Duncan  v.  McCuIbmgh, 
4  S.  &  R  480. 

Not  one  of  these  authorities  approaches  to  the  support  of  the 
proposition,  that  where  the  maker's  residence  is  in  a  particular 
place,  known  to  the  endorsers,  probably  and  presumptively  known 
to  the  owner,  an  inquiry  and  demand  of  the  bankers  with  whom 
the  note  is  lodged  for  collection, .and  search  in  a  directory  is 
enough. 

It  is  attempted  to  bring  the  case  within  that  class  of  authorities 
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which  hold  that  an  endorse  is  not  discharged,  when  it  clearly  ap- 
pears that  he  could  suffer  no  injury  fix>m  the  want  of  presentment 

To  this  proposition,  the  language  of  Mr.  Justice  Nelson,  in  The 
Mechanics^  Bank  y.  Orisujold,  (7  Wendell,  168,)  and  of  Justice 
Cowen,  in  The  Oommercial  Bank  v.  Hughes^  (17  Wendell,  98,)  may 
be  cited.  The  rule  is  best  stated  in  the  example  given  by  Judge 
Kelson.  '*  Where  the  endorser  is  himself  the  debtor,  as  where 
the  note  is  discounted  for  his  accommodation,  and  the  mon^ 
raised  upon  it  is  received  by  him,  and,  therefore,  he  is  ultimately 
holden  to  pay  it,  the  reason  of  the  rule  cannot  apply." 

The  only  ground  of  excuse  here,  is,  that  the  endorser  got  notice 
of  a  presentment  and  dishonor,  and  that  the  maker  was  insolvent 
In  other  words,  he  could  not,  and  would  not,  have  paid,  had  he 
been  personally  required  to  do  so. 

This  is  not  a  legal  excuse  for  omitting  a  regular  presentment 

Judgment  must  be  entered  for  the  defendants,  Lyon  k  McLean, 
dismissing  the  complaint  with  costs. 


Alrick  Zellweger  and  Orro  F.  Kraus  v.  Philibebt  Gaffe, 
Smith  Cuttbb,  Jr.,  and  Daniel  T.  Youngs.  The  same  v.  The 
same  and  Esther  Ann  Catlett,  Executrix  of  Henry  Lay* 
ebty,  deceased. 

Where  pronuiiory  notes,  endoned  for  the  fteeommodation  of  the  maker,  are  nied  m 
eollateral  Moinity  for  a  credit  granted  to  the  maker,  although  the  endoncn  may 
justly  be  considoed  as  sureties,  still  the  legal  character  of  their  contract,  as  that 
of  endorsers,  b  not  changed,  and  no  objection  can,  therefore,  be  taken  to  it  under 
the  statute  of  frauds. 

Uliere,  by  the  agreement  between  the  makers  of  the  notes,  and  the  persons  by  whom 
the  craAt  was  granted,  the  credit  is  to  be  made  arallable  by  bUls  drawn  by  the 
former,  and  accepted  by  the  latter,  the  foct  that  subsequent  bills  on  account  of 
the  credit*  were  drawn  by  an  agent  of  the  makers*  and  the  proceeds  applied  by 
him  to  their  benefit,  and  according  to  their  instructions,  is  not  such  a  departure 
ftom  the  terms  of  the  agreement,  as  can  operate  to  discharge  the  endorsers^  as 
sureties. 

IS,  by  the  terms  of  the  agreement,  the  persons  granting  the  credit  are  to  be  placed  in 
fimds  to  meet  their  acceptances^  by  approred  bills*  to  be  remitted  to  them  within 
a  certain  time  before  their  acceptances  &U  due,  the  fiUlure  to  make  the  stipn- 
kted  rsmittanees  in  due  season,  is  a  breach  of  the  agreement^  whi«hgiTettoth« 
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person  graotiDg  the  eredit  an  immediate  right  of  action  opon  the  prominory 
notes  held  by  them  as  collateral  security  for  the  performance  of  the  agreement. 

In  such  an  action,  they  are  entitled  to  recover  the  whole  amount  of  their  accept- 
ances, that  were  not  covered  by  remittances,  when  the  action  was  brought 

Upon  these  gronnds^  judgment  rendered  for  the  plaintiffs,  for  the  whole  amoant  d 
the  endorsed  notes  upon  which  these  actions  were  foanded. 

(Before  Dun,  Boswokth  and  Slosbosc,  J.J.) 

Heard,  October  term ;  decided.  December  term,  1865. 

Case,  upon  a  verdict  taken,  subject  to  the  opinion  of  the  court 
at  General  Term,  with  liberty  to  turn  the  same  into  a  bill  of  ex- 
ceptions.   The  plaintiffs  now  move  for  judgment 

The  actions  were  upon  four  several  promissory  notes,  against 
the  makers  and  endorsers.  In  one,  the  executrix  of  Henry  Laverty 
is  a  party ;  in  the  other,  she  is  not  A  severance  was  made,  as  to 
the  executrix,  and  the  actions  tried  together,  as  against  the  other 
defendants,  by  consent 

In  the  first  action,  the  complaint  set  out  two  notes,  drawn  by 
Gaffe  &  Cutter,  a  mercantile  firm,  in  fitvor  of  Youngs:  one,  for 
$2,000,  dated  80th  of  April,  1868,  at  six  months ;  the  other,  by 
the  same  makers,  also  in  favor  of  Youngs,  for  $8,000,  dated  July 
8th,  1858,  at  four  months.  It  alleged  an  endorsement,  by  Youngs, 
of  each  note,  and  delivery  to  the  plaintiffs,  for  valuable  considera- 
tion.   Presentment  and  protest  were  also  duly  stated. 

The  defence  was,  in  both  actions,  that  the  notes  were  made  and 
endorsed  by  Youngs  and  Laverty,  without  consideration,  and  as 
accommodation  paper,  to  enable  Caffe  &  Cutter  to  deposit  the  same 
with  Felix  CoUomb,  agent  of  the  plaintiffs,  as  collateral  security 
for  certain  drafts^  authorized  by  him  to  be  drawn  by  Caffe  &  Cutter, 
or  by  Cutter  alone,  and  agreed  to  be  accepted  by  the  plaintifis,  a 
firm  established  at  Paris.  Such  drafts  were  to  be  made  firom  time 
to  time,  as  the  defendants  required,  and  to  the  extent  of  about 
seventy  thousand  francs.  It  was  then  averred,  in  the  answers, 
that  the  defendants  Caffe  k  Cutter  never  made  such  drafts,  nor 
did  the  plaintiff's  firm  ever  make  such  acceptances,  which  are 
outstanding  against  said  Caffe  k  Cutter. 

The  defendants,  in  their  answer,  also  state,  that  Caffe  &  Cutter, 
instead  of  using  the  credit  as  agreed  upon,  transferred  the  same, 
through  Cutter,  to  a  certain  firm  of  S,  Allain  &  Co.,  in  Paris,  to 
be  drawn  fi)r  and  used  by  such  firm  for  its  own  use  and  benefit^ 
which  was  accordingly  done. 
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On  these  grounds,  it  was  insbted  that  the  contract  of  Yonngs 
and  Lavertj,  became  null  and  void,  and  they  were  discharged 
from  all  liability.  The  following  is  a  history  of  the  transactions 
between  the  plaintiff  and  Cafife  &  Cutter,  according  to  the  evidence 
given  upon  the  trial : — 

The  plaintiff  are  bankers,  in  Paris,  under  the  firm  of  U.  Zell* 
weger  &  Co.  Felix  CoUomb  was  their  agent  in  New  York,  and 
authorized  to  grant  credits  upon  them.  CafEe  k  Cutter  were  im- 
porters  of  millinery  goods,  in  New  York.  In  1849,  Collomb 
commenced  granting  to  Caffe  &  Cutter  credits  on  U.  Zellweger  & 
Co.  The  credit  was  originally  for  frs.  25,000,  and  the  nature  of 
the  transacti<m  was  expressed  in  a  letter  of  4th  June,  1849,  ad* 
dressed  to  Ca£fe  &  Cutter;  no  subsequent  letters  passed  between 
Mr.  Collomb  and  Cafife  &  Cutter,  but  such  variations  as  were  made 
in  the  manner  of  transacting  their  business  were  arranged  verbally, 
either  between  Mr.  Collomb  and  Cafife  &  Cutter,  in  New  York,  or 
between  U.  Zellweger  &  Co.  and  Mr.  Cutter,  one  of  the  members 
of  that  firm,  in  Paris.  Collomb  never  saw  either  Mr.  Youngs  or 
Mr.  Laverty  in  reference  to  the  transactions. 

The  original  credit,  for  25,000  francs,  was  secured  by  Cafife  & 
Cutter's  notes :  one,  for  $8,000,  endorsed  by  Mr.  Youngs  alone ;  and 
the  other,  for  $2,000,  endorsed  by  Mr.  Youngs  and  Mr.  Laverty. 

This  credit  for  25,000  francs  was  first  increased,  June  20th,  1851, 
by  10,000  francs  additional ;  the  increase  being  only  temporary, 
at  first,  on  account  of  the  scarcity  of  bills,  but  afterwards  made 
permanent,  by  a  verbal  arrangement 

Upon  this  increase,  of  10,000  francs,  a  note  of  Cafife  k  Cutter, 
endorsed  by  Mr.  Youngs  alone,  was  taken  as  collateral  security. 
On  the  12th  October,  1852,  these  credits  were  increased  by  an 
additional  amount  of  40,000  francs,  makin^a  total  of  75,000  francs, 
at  which  amount  they  continued  permanent  after  that  time.  Upon 
this  last  increase,  of  40,000  francs,  Cafife  k  Cutter's  note  for  $8,000, 
endorsed  by  both  Youngs  and  Laverty,  was  deposited  as  collateral. 
The  arrangement  was  made  verbally  between  Cafife  k  Cutter  and 
Mr.  Collomb.  No  formal  letter  of  credit  was  issued.  The  com- 
munications in  reference  to  it  passed  between  Mr.  Collomb  and  U. 
Zellweger  k  Co.,  in  their  general  correspondence,  and  the  arrange- 
ment was  finally  ratified  and  completed  between  U.  Zellw^er  k 
Co.  and  Mr.  Cutter,  personally,  in  Paris. 
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After  these  several  increases  of  the  credits,  thus  reaching  their 
mayimnni,  12th  October,  1852,  no  discrimination  was  made,  bj 
specific  notes  being  deposited  to  secure  specific  credits,  or  by  spe- 
cific drafts  being  drawn  against  specific  credits,  but  all  the  notes 
were  deposited  as  security  for  all  the  credits,  indiscriminately,  and 
the  drafts  were  drawn  against  the  credits  indiscriminately. 

By  the'  course  of  business  between  Mr.  CoUomb  and  Oa£Ee  & 
Cutter,  Mr.  Collomb  returned  their  notes,  endorsed  by  Mr.  Youngs 
and  Mr.  Layerty,  to  them,  always  a  few  days  before  they  became 
due,  and  receired  fix>m  them  similar  notes  in  renewal 

Mr.  Cutter,  being  in  Paris,  employed  S.  Allaih  &  Co.,  a  commis- 
sion house  there,  to  make  his  purchases  of  goods  for  his  firm,  and 
instructed  U.  Zellweger  &  Co.  to  accept  the  drafts  of  S.  Allain  & 
Co.,  drawn  under  the  credits  accordingly,  in  payment  of  goods  so 
purchased  for  his  house,  which  they  did,  to  the  full  amount  of  the 
76,000  francs;  and  as  fast  as  the  acceptances  were  paid  and  covered 
by  remittances,  IT.  Zellweger  &  Co.  again  accepted  drafts,  drawn 
under  the  credits,  in  the  same  manner.  U.  Zellweger  &  Co.  ac- 
cordingly accepted  the  drafts  of  S.  Allain  &  Co.,  drawn,  in  pursu- 
ance of  these  credits,  for  the  full  amoimt  of  the  75,000  francs, 
before  the  maturity  of  the  notes  in  suit;  and  all  these  drafts  were 
paid,  by  U.  Zellweger  &  Co.,  at  their  maturity.  These  acceptances 
were  regularly  advised,  by  U.  Zellw^er  &  Co.,  to  Cafife  &  Cutter. 
CafEb  &  Cutter  have  never  made  any  remittances  or  payments  to 
IT.  Zellweger  k  Co.,  on  account  of  their  acceptances  and  payments, 
for  their  account 

All  other  material  &cts  and  portions  of  the  evidence,  necessary 
to  a  fiill  imderstanding  of  the  points  decided,  are  stated  in  the 
opinion  of  the  cour^ 

Larocquej  for  the  plamtijOSs. 

Bryan  and  Thompson^  for  defendant  Youngs. 

W.  Bli$8f  for  the  executrix  of  Laverty. 

By  the  Coubt.  Slosson,  J*. — ^I  shall  consider  the  case  piin- 
cipaUy  in  its  connection  with  the  endorsers,  and  the  conclusions 
to  which  we  have  come  will  be  equally  applicable  to  all  the  de> 
fendants. 
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The  form  of  the  oontract  upon  which  Youngs  and  Laverty  are 
sought  to  be  Gharged,  is  that  of  the  endorsement  of  promissory 
notes,  and  the  notes  being  n^otiable,  it  is  only  as  endorsers  that 
they  can  be  made  liable.  The  character  of  their  engagement  can- 
not be  changed  into  that  of  a  special  guaranly ,  and  had  the  plain- 
ti&  fidled  in  their  proof  of  presentment  and  notice,  these  defendants 
would  have  been  entitled  to  a  yerdict  on  that  ground  alone. 
{Scarbury  Y.Hungerfard,2Bmy  80;  ElaU  v.  Ae^u^comi,  8 Hill, 288 ; 
Purser  v.  Luqueer^  4  Hill,  420.) 

It  makes  no  difference,  in  this  respect,  that  the  endorsements 
were  for  the  accommodation  of  the  makers,  nor  that  they  were  in- 
tended as  a  security  for  the  performance,  by  the  latter,  of  certain 
conditions  in  &vot  of  the  plaintifik  The  legal  character  of  the 
contract  remains  the  same,  and  no  objection  can  be  taken  to  it 
under  the  statute  of  frauda    (Parks  v.  Brinkerhoff,  2  Hill,  668.) 

K  the  endorsements  are  to  be  treated  as  having  been  made  for 
the  general  accommodation  of  Caffe  &  Cutter,  without  restriction, 
they  could  be  available  in  the  hands  of  any  party  who  should  re- 
ceive the  notes  from  Caffe  &  Cutter,  for  value,  and  on  this  theory 
of  the  case,  the  plainti£b  became  holders,  for  value,  when  they 
gave  the  credits  and  accepted  the  draflb  in  question,  and  would 
be  entitled  to  recover  as  such  holders  for  value,  irrespective 
of  any  rights  they  might  have  against  the  parties,  under  the  ar- 
rangement with  Caffe  k  Cutter.  This  theory  would  by  no  means 
be  an  unreasonable  one.  There  is  no  evidence  to  connect  the 
endorsers  as  parties  to  the  arrangment  between  Collomb,  the  plain- 
tiff *s  agent,  and  Caffe  &  Cutter,  and  it  is  only  as  matter  of  infer- 
ence from  the  testimony,  that  this  court  can  hold  that  they  even 
knew  to  what  purpose  the  notes  were  to  be  applied,  and  it  would 
not  be  straining  the  case  to  treat  it  as  the  ordinary  one  of  general 
accommodation  paper,  without  restriction  as  to  its  use,  in  the  hands 
of  a  bond  fide  holder  for  value. 

It  would,  however,  be  more  consistent,  I  think,  with  the  real 
character  of  the  transaction,  to  consider  the  endorsements  on  the 
defendant's  own  theory,  as  accommodation  endorsements  for  a 
special  purpose,  and  the  defendants  as  cognizant  of  the  gener- 
al purpose  to  which  the  paper  was  to  be  applied,  and  I  think 
their  knowledge  is  to  this  extent  fairly  to  be  inferred  from  the  ev- 
idence.   This  does  not  alter  their  legal  position,  so  far  as  the  form 
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of  the  contract  is  concerned ;  their  liability  would  still  be  that  of 
endorsers  merely,  but  whether  this  liability  could  be  enforced 
against  them,  would  not  depend  upon  the  mere  &ct  of  a  de&ult  on 
the  part  of  the  makers  in  paying  the  notes  at  matority.  The 
question  would  involye  an  inquiry  into  the  nature  and  character 
of  the  entire  transaction.  If  the  notes  were  deposited  for  a  special 
purpose,  under  an  arrangement,  the  particulars  of  which  had  been 
left  by  die  endorsers  to  GoUomb,  Caffe  &  Gutter  to  adjust,  between 
themselves,  then  their  liability  would  depend  upon  tiie  fulfilment 
of  the  stipulations  which  might  have  been  agreed  upon  between 
those  parties. 

It  becomes  necessary,  therefore,  to  inquire  into  the  circumstances 
under  which,  and  the  conditions,  if  any,  upon  which  the  notes  came 
into  the  plaintiflh*  hands. 

That  the  notes  were  deposited  by  Gaffe  &  Gutter  with  GoUomb 
for  a  special  purpose  (the  security  of  the  credits)  is  xmdeniable,  and 
I  shall  assume  it  as  equally  undeniable,  because  the  evidence  war* 
rants  it,  that  the  endorsers  knew  the  general  purpose  for  which 
they  were  deposited,  and  made  their  endorsements  in  order  to  en« 
able  Gaffe  Sc  Gutter  to  effectuate  that  purpose.  There  is  not  a 
particle  of  evidence,  however,  to  show  that  either  of  them  ever 
prescribed  the  mode  in  which  the  credits  were  to  be  availed  of  by 
Gaffe  &  Gutter,  or  that  they  imposed  any  restrictions  upon  the 
use  of  the  credits,  or  of  their  endorsements  as  a  security  tiierefor, 
or  that  they  were  ever  informed  of  the  particulars  of  the  arrange- 
ment with  GoUomb  after  it  had  been  made,  in  June,  1849,  or  at  any 
subsequent  period.  Thdr  object  appears  to  have  been,  to  give  to 
Gaffe  &  Gutter,  in  the  particular  transaction,  the  benefit  of  their 
endorsements  as  a  security  for  the  credits  in  question,  in  the  way  of 
a  general  accommodation,  leaving  the  entire  arrangement  of  the 
particulars  to  those  gentlemen  and  the  plaintiff  with  whom  they 
dealt 

If  such  was  the  object  of  the  endorsements,  it  would  practically 
be  a  matter  of  indifference  to  the  endorsers,  how  the  bills  were  in 
£ict  drawn,  or  how  they  were  agreed  to  be  drawn,  since  the  general 
object  of  accommodation  would  be  equaUy  secured  to  Gaffe  & 
Gutter,  whether  the  drafts  were  drawn  in  their  own  names,  or  in 
the  name  of  Smith  Gutter,  jr.,  or  in  that  of  AUain  Sc  Co.;  the 
mode  of  drawing  would  be  a  matter  in  which  they  could  have  no 
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inteiQst)  so  long  as  the  notes,  to  which  they  were  parties,  were 
applied  to  the  purpose  for  which  they  had  endorsed  tiiem. 

But  the  defendants  contend  that  the  object  of  the  endorsement 
was  not  of  the  general  character  above  supposed,  but  that  they 
were  made  not  only  for  a  special  purpose,  which  is  conceded,  but 
on  conditions  and  limitations  to  which  they,  the  endorsers,  were,  in 
legal  contemplation  at  least,  parties,  and  that  by  the  fidlure  of  these 
conditions  their  liability  has  ceased.  They  claim  for  themselves 
the  position  of  strict  guarantors,  or  sureties  for  Caffe  &  Gutter  in 
the  transaction  in  question,  and  their  theory  is,  that  under  the 
arrangement  between  Caffe  &  Cutter  and  Collomb  their  engage- 
ment was  limited  to  such  drafts  as  should  be  drawn  by  Gaffe  & 
Cutter  themselves,  or  by  Smith  Gutter,  jr.,  and  that  the  transfer 
of  the  credits  to  Allain  &  Co.,  and  the  drawing  of  the  bills  in  the 
name  of  the  latter  firm,  was  an  entire  departure  from,  and  breach 
of  the  conditions  of  this  their  engagement 

This  raises  the  question  whether,  by  the  terms  of  this  arrange- 
ment, any  such  restriction  existed  on  the  use  of  the  credit  as  should 
have  prevented  the  drafts  from  being  drawn  in  the  way  in  which 
they  actually  were  drawn,  that  is,  in  the  name  of  Allain  &  Go. 

¥he  terJ  of  the  anS^gem^t  are  all  embodied  in  CoUomb's 
letter  of  the  4th  of  June,  1849,  (the  date  of  the  original  credit^) 
taken  in  connection  with  the  letter  of  credit  itself  of  that  date. 

By  these  it  appears  that  the  credit  was  opened  in  favor  of 
Smith  Gutter,  jr.,  one  of  the  firm  of  Gaffe  k  Gutter,  then  in  Paris, 
on  the  business  of  the  house,  and  that  it  was  to  be  availed  of  by 
his  bills  on  the  plaintifb  at  90  days'  date  or  sight 

Evidence  of  usage  was  offered  by  the  plaintiffs,  and  rejected  in 
the  first  case  (that  of  Mrs.  Gatlett)  and  received  in  the  other,  to 
show  that  where  a  credit  is  granted  to  a  house  in  New  York,  on 
a  foreign  house,  it  is  customary  for  the  parties  receiving  the 
credit  to  avail  themselves  of  it  by  either  drawing  against  it  them- 
selves, or  by  transferring  it  to  other  parties,  in  part  or  in  whole. 
Whether  this  evidence  was  properly  admitted  or  not,  may  be 
doubtftd,  but  it  is  unnecessary  to  consider  the  question,  as  the 
proof  falls  short  of  what  is  necessary  to  establish  such  a  custom, 
and  the  case  does  not  require  a  resort  to  evidence  of  this  nature. 
The  whole  case  shows  that  the  credit  was  really  in  favor  of  the 
firm  of  Gaffe  &  Gutter,  of  which  Smith  Gutter,  jr.,  waa  a  member. 
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Drafts  bj  Caffe  k  Cutter  would  have  been  equally  within  the 
scope  and  meaning  of  the  arrangement,  as  drafts  by  Smith  Cut- 
ter, jr.,  himself,  and  we  find  the  plaintiffs  putting  the  same  inter- 
pretation on  the  agreement,  for  in  the  second  letter  of  credit,  the 
credit  is  expressly  made  in  &vor  of  Caffe  &  Cutter.  By  the  terms  of 
the  letter  they  are  to  dispose  of  the  credit  according  to  custom,  (their 
own  of  course,)  at  90  days'  sight  or  date.  Moreover,  the  truisfer 
of  credits  to  Allain  &  Co.  was  made  in  the  name  of  Caffe  &  Cutter, 
and  all  that  company's  drafts  are  charged  to  the  latter's  accoimt 

The  agreement  must  be  reasonably  interpreted.  If  it  was 
allowable  within  the  meaning  of  the  arrangement^  for  drafts  to  be 
drawn  in  the  name  of  Caffe  &  Cutter,  then  they  might  properly 
be  drawn  in  the  name,  and  through  the  medium  of  an  agent  of 
that  firm,  which  relation  Allain  &  Co.  clearly  sustained.  It  was 
an  agreement  of  convenience,  and  evidently  so  intended.  I  admit 
that  had  a  special  guaranty  been  subjoined  to  the  letter  of  credit 
of  the  4th  of  June,  1849,  the  surety  would  have  had  a  right  to  a 
literal  performance  of  the  terms  of  the  letter,  whether  material  or 
not  {Dobbin  v.  Bradley,  17  Wend.  422;  Birkheoui  v.  Broum, 
6  Hill,  634.)  But  that  is  not  this  case,  and  it  is  needless  to  specu- 
late upon  the  supposed  cases. 

It  would  be  an  unwarrantable  stretch  of  the  evidence  to  say 
that  it  was  an  understood  dondition  of  these  defendants'  liability 
that  the  credit  was  to  be  availed  of  only  in  bills  drawn  by  Smilli 
Cutter,  jr.,  or  in  the  name  of  Caffe  &  Cutter. 

It  is  conceded  that  they  occupy  the  position  of  sureties  to  Caffe 
and  Cutter,  but  not  in  the  sense  of  strict  guarantors  of  an  agroe- 
ment  containing  restrictions  and  limitations  and  to  which  they 
were  parties.  They  are  sureties,  as  all  accommodation  endorsers 
are,  who  entrust  their  names  to  parties  for  the  purpose  of  a  gen* 
eral  accommodation,  without  restriction,  though  in  a  particular 
transaction,  and  the  cases  of  Powell  v.  Waters,  (17  J.  R  176 ;)  Bank 
of  ChenangoY. Hyde^i^Qoyrea,  667;)  9Ji<diBaii]cof  ButUmdY^Back, 
(6  Wend.  66,)  show,  that  where  general  accommodation  is  the  ob- 
ject, even  if  it  be  understood  by  all  the  parties  that  the  accom- 
modation is  to  be  secured  in  a  particular  way,  a  strict  adherence 
to  that  mode  is  not  essential,  nor  a  departure  fix)m  it  a  misappli- 
cation of  the  paper.  We  conclude,  then,  that  even  if  these  de- 
fendants had  been  cognizant  of)  or  in  any  sense,  parties  to  the 
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anangement  between  the  plaintifb  and  Caffe  and  Cutter,  the  evi- 
dence does  not  warrant  tliem  in  saying  that  the  mode  in  which 
the  drafts  were  actually  drawn,  was  a  violation  of  the  conditions 
of  that  arrangement 

But  it  is  objected,  that  by  the  transfer  of  the  credits  to  Allain 
and  Ck).,  Gaffe  and  Cutter  not  only  departed  fix>m  the  terms  upon 
which  the  credit  was  created,  but  that  they  thereby  relinquished 
all  control  over  the  credits  themselves.  This  view  is  not  sup- 
ported by  the  evidence.  This  transfer  was  not  a  sale  or  negotia- 
tion of  tiie  credits — ^Allain  and  Co.  were  merely  the  agents  of 
Caffe  and  Cutter,  for  the  purchase  of  their  goods  in  Paris— every 
one  of  their  drafts  is  expressed  to  be  for  value  received  in  mer- 
chandise, and  was  directed  to  be  placed  to  the  debit  of  Caffe  and 
Cutter's  account  with  the  plaintifib,  and  was  so  debited.  Caffe 
and  Cutter  are  throughout  recognized  as  the  debtors  in  the  account) 
and  the  drafts  were,  to  all  intents  and  purposes,  the  drafts  of  that 
firm.  I^  then,  the  objection  to  the  mode  in  which  the  drafts 
were  drawn  &lIs,  the  inquiry  remains,  what  were  the  conditions 
upon  which  these  endorsements  were  to  become  available  in  the 
hands  of  the  plaintiffs,  in  other  words,  in  what  event  were  these 
endorsers  to  become  liable  ?  and  has  this  event  occurred  ? 

By  the  arrangement  between  Collomb  and  Caffe  and  Cutter, 
the  latter  were  to  remit  by  the  English  steamer,  in  good  bills  on 
London  or  Paris,  to  be  approved  of  by  Collomb,  to  cover  the 
plaintiff  for  such  acceptances  as  they  should  make  under  the 
credits,  and  such  remittances  were  to  be  made,  so  as  to  reach  the 
plaintiJSb  at  least  fifteen  days  before  their  acceptances  should  be> 
come  due.  The  credits  were  to  be  renewed  so  long  as  Collomb 
held  the  security  of  Youngs  and  Laverty,  provided  the  remit- 
tances were  made. 

When  the  second  credit  was  given,  (June,  1861,)  a  new  note, 
endorsed  by  Youngs  and  Laverty,  or  by  one  of  them,  was  de- 
posited with  Collomb  for  the  amoimt  of  tiaie  credit,  and  when  the 
final  credit  of  40,000  firancs  was  granted,  their  endorsement  for 
that  amount  was  also  deposited  as  security,  and  no  change  or  va- 
riation had  occurred  in  the  original  terms  or  conditions  of  the 
credit^  but  they  remained  precisely  as  they  had  been  agreed  upon 
when  the  first  credit  was  opened. 

The  contingency  then  upon  which  these  endorsements  were  to 


96     CASES  IN  THE  SUPERIOR  COURT. 

Zellweger  ▼.  Gaffe. 

become  available  to  the  plaintiffe,  was  the  failure  of  Caffe  and 
Cutter  to  remit  bills  on  London  or  Paris,  to  be  first  approved  of 
by  Collomb,  in  New  York,  in  such  time  as  to  reach  the  plaintifb 
at  least  fifteen  days  before  the  maturity  of  the  acceptances. 

The  bills  were  to  be  approved  of  by  Collomb,  before  being  re- 
mitted, so  that  the  de&ult  would,  in  fisust,  occur  whenever  Caffe 
and  Cutter  failed  to  present  bills  to  Collomb,  in  New  York,  for 
his  approval,  in  time  to  allow  them  to  be  remitted  so  as  to  reach 
Paris  fifteen  days  before  the  maturity  of  the  plaintiff's  acceptances. 
Has  the  contingency  happened,  and  to  what  extent  have  the  de* 
fendants  become  liable? 

Caffe  and  Cutter  appear  to  have  drawn  under  the  first  and 
second  credits,  from  time  to  time,  up  to  the  period  when  the  last 
credit  was  given,  (12th  of  October,  1852,)  and  to  have  renewed 
their  notes,  with  the  defendants'  endorsements,  to  cover  the 
amount  of  their  drafts,  so  that  at  this  last  period,  Collomb  held 
such  renewal  notes  for  the  full  amount  of  the  then  existing  credit 
for  85,000  francs. 

This  covered  a  period  of  nearly  three  years,  and  considering 
that  the  period  between  the  second  and  last  credits  exceeded  a 
year,  there  can  be  no  pretence  for  saying  that  the  two  original 
credits  were  not  both  of  them  of  a  permanent  character,  or  that 
the  defendants  did  not  know  and  assent  to  their  being  so. 

We  are  not  informed  what  was  the  state  of  the  accounts  be* 
tween  the  plaintiffs  and  Caffe  and  Cutter,  on  the  12th  of  October, 
1852,  when  tiie  last  credit  was  given,  but  at  that  time  Collomb 
held  the  defendants'  endorsements  (in  renewal  notes)  to  the  full 
amount  of  tiie  two  previous  credits.  A  new  arrangement  was 
then  proposed  by  Caffe  and  Cutter,  and  assented  to  by  the  plain- 
tiffs, by  which  all  the  credits  were  to  be  consolidated  into  one,  and 
made  an  aggregate  credit  of  75,000  fiancs,  to  continue  for  at  least 
one  year,  and  upon  the  same  terms  upon  which  the  original  credit 
had  been  granted,  and  although  no  notice  appears  to  have  been 
given  to  the  defendants  of  this  new  arrangement,  they  were  un- 
doubtedly aware  of  it,  for  we  find  their  endorsement  for  the  in- 
creased amount  (40,000  fhincs)  immediately  furnished,  upon  the 
completion  of  the  arrangement 

We  know  nothing  of  the  state  of  the  aocounts  between  the  par- 
ties after  this  final  consolidation  of  the  credits,  until  June,  1858| 
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when  a  "balaiioe  of  over  46,000  francs  was  due  from  Caffe  &  Cut- 
ter to  the  plaintiffs. 

This  balance  was  entirely  extinguished  by  remittances  of  Caffe 
&  Cutter  in  July  and  August  following.  At  this  period,  neither  of 
the  notes  in  suit  was  due,  though  outstanding,  and  had  the  trans- 
action terminated  here,  the  defendants'  liability  would  have  been 
at  an  end ;  but  about  Ihis  period,  commenced  a  new  mode  of  using 
the  credits,  and  a  new  series  of  drafts  and  acceptances,  which  has 
giren  rise  to  the  present  litigation. 

In  June,  Jidy,  and  August,  1868,  Caffe  &  Cutter  direct  the 
plaintiff  to  transfer  the  whole  of  the  credits  to  Messrs.  S.  Allain 
&  Co.,  who,  thereupon,  drew  in  five  different  drafts,  commencing 
August  1st,  and  terminating  October  12th,  1858,  for  the  ful^ 
amount  of  Ihe  75,000  francs,  all  which  drafts  were  accepted  by  the 
plaintiff  before  the  maturity  of  the  notes  in  suit 

Caffe  &  Cutter  have  made  no  remittances  to  cover  these  accept- 
ances, or  either  of  them. 

The  first  of  them  (20,000  francs)  fell  due,  and  was  paid  by  the 
plaintiffii  just  after  the  maturity  of  the  $8,000  note,  and  the  second 
of  them  (for  15,000  francs)  shortly  after  the  maturity  of  the  two 
notes  for  $2,000  each,  and  these  were  the  only  two  drafts  which 
had  either  fidlen  due,  or  been  paid,  at  the  time  these  suits  were 
commenced. 

The  suits  were  commenced  on  the  8d  and  7th  of  December, 
1858. 

The  two  first  drafts  (85,000  francs)  were  actually  paid,  as  al* 
ready  stated,  before  the  commencement  of  the  suits.  The  third 
draft  (15,000  fiuncs)  fell  due,  and  was  paid,  on  the  19th  of  De- 
cember ;  approved  remittances  to  meet  this  acceptance  should  have 
reached  the  plaintiffis  at  least  as  early  as  the  4th  of  December, 
which  was  before  the  commencement  of  the  suits.  In  respect  to 
ibia  draft,  therefore,  there  had  been  a  clear  de&ult  at  the  time  of 
the  commencement  of  the  suits ;  the  two  last,  each  dated  11th  Oct, 
1858,  payable  at  ninety  days,  one  for  15,000  francs,  and  the  other 
for  10,000  francs,  each  fell  due  and  was  paid  by  the  plaintiff  on 
the  9th  of  Januaiy,  1854.  In  respect  to  these,  if  approved  remit- 
tances had  been  sent  at  all,  they  would  have  been  in  time,  if  they 
had  reached  Paris  on  the  25th  of  December.  The  default,  in  &ct, 
oocorred  when  Caffe  &  Cutter  fidledto  exhibit  bills  to  Collomb,  in 
D.— V.  7 
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New  York,  for  his  approval  in  time  to  be  transmitted,  so  as  to 
reach  Paris  on  that  date.  What  period  this  would  have  required, 
at  that  time,  we  are  not  informed,  and  do  not  know.  In  respect, 
therefore,  to  these  two  drafts,  it  cannot  be  said  that  at  the  com- 
mencement of  the  suit,  Caffe  &  Cutter  were  in  de&xdt  They 
were,  however,  paid  before  the  time.  It  is  clear  that  there  had 
been  a  default  on  the  part  of  Caffe  and  Cutter,  under  their  agree- 
ment with  the  plainti^,  in  respect  to  all  the  drafts  except  the  two 
last,  at  the  time  these  suits  were  commenced. 

The  question  then  arises,  to  what  extent  are  the  plaintifi  enti- 
tled to  recover  in  those  actions  ? 

The  defendants  contend  that,  in  any  event,  thej  are  liable  only 
to  the  extent  of  two  drafts,  (85,000  frcmcs,)  which  had  matured  and 
been  paid  at  the  time  of  the  commencement  of  the  actions; 
and  it  is  further  contended  on  the  part  of  Mr&  Catlett,  that  the 
$8,000  note  was  applicable  exclusively  to  the  credit  of  40,000 
francs,  and  that,  therefore,  the  plaintiff  can  only  recover,  as 
against  her,  the  amount  of  the  $2,000  note,  the  only  one,  as  she 
claims,  on  which  Laveriy  has  been  sued,  which  is  applicable  to  the 
drafts  for  the  85,000  francs. 

The  plaintiff,  on  the  other  hand,  claim  that  they  are  entitled  to 
judgment  for  the  fiill  amount  of  the  notes  against  the  parties  to 
them,  that  is,  as  against  the  executrix  of  Laverty,  the  amount  of 
the  two  notes,  one  for  $8,000  and  the  other  for  $2,000,  (50,000 
francs,)  and  as  against  the  other  defendants,  the  amount  of  all  the 
four  notes,  $15,000,  (75,000  francs.) 

When  the  credit  was  finally  raised  to  75,000  francs,  all  discrim- 
ination in  the  amounts  of  the  several  credits  which  constituted  the 
aggregate  sum  appears  to  have  been  dropped,  and  though  the 
$8,000  note  is  expressed  in  Collomb's  letter  to  plaintiff  of  12th  of 
October,  1852,  to  be  the  guarantee  upon  the  40,000  fiuncs  aug- 
mentation of  the  previous  credits,  the  meaning  of  the  expression 
must  be  gathered  from  the  whole  of  the  fSacts  then  existing.  It 
was  a  final  arrangement  for  a  permanent  credit  for  the  lai^er 
amount ;  and  the  notes  then  held,  as  well  as  the  $8,000  note  then 
received,  were  to  be  considered  as  the  guarantee  for  the  frtlfilment 
of  the  conditions  originally  agreed  upon,  when  the  first  credit  was 
opened. 

It  would  be  unreasonable  to  suppose  that  the  parties  intended 
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that  each  note  should  remain  as  a  security  for  the  particular  credit 
only,  on  which  it  had  been  originally  given,  which  would  neces- 
sarily lead  to  endless  confusion,  unless  care  was  taken  that  each 
draft  was  drawn  upon  a  particular  credit  On  the  contrary,  the 
evidence  of  Collomb  is  express,  that  the  notes  were  deposited  as 
security  for  all  the  credits,  and  that  the  drafts  were  drawn  against 
the  credits  generally,  without  discrimination. 

I  conclude,  therefore,  that  such  was  the  understanding  of  the 
parties,  and  that  the  notes  must  all  be  treated  as  on  the  same  foot* 
ing,  and  as  constituting  together  a  common  security  &r  the  entire 
amount  of  credits.  In  legal  effect,  the  case  is  the  same  as  though 
the  notes  had  all  been  consolidated  into  one,  or  as  ii^  instead  of  en- 
dorsed notes,  the  form  of  the  security  had  been  a  bond  for  the 
entire  amoimt,  with  Laveiiy  &  Youngs  as  sureties,  and  conditioned 
for  the  performance,  by  Caffe  &  Cutter,  of  the  stipulations  of  their 
agreement  with  Collomb. 

It  is  like  the  case  of  a  suit  on  a  bond  payable  in  instalments,  in 
which,  on  defeult  in  payment  of  one  instalment,  the  plaintiflF  takes 
judgment  for  the  whole  penalty,  and  issues  execution  for  the 
amount  actually  due,  and  so  from  time  to  time,  under  leaVe  of  the 
oourt^  as  subsequent  instalments  become  due. 

It  follows  that,  on  default  of  Caffe  &  Gutter,  in  making  remit- 
tances to  meet  any  one  draft,  the  plaintifib  became  entitled  to  sue 
upon  all  the  notes,  and  to  take  judgment  for  the  aggregate  amount 
of  all,  as  they  would  have  been  entitled  to  do,  had  the  security 
been  in  the  form  of  a  bond,  and,  as  all  the  drafts  had  been  taken 
up  and  paid  by  the  pbdntifb  before  the  verdict  was  obtained,  and 
it  is  conceded  that  Caffe  k  Cutter  never  made  a  remittance  to  meet 
either,  there  can  be  no  objection  to  the  plaintiffs  taking  their 
judgm^it  for  the  full  amount  of  the  notes  in  each  suit,  and  issuing 
execution  accordingly,  provided  that  the  whole  amount  to  be 
levied  under  the  two  judgments  do  not  exceed,  exclusive  of  costs, 
interest  and  charges,  the  sum  of  the  said  acceptances  and  commis- 
fflons,  with  interest  thereon;  and  provided  further,  that  the  judg- 
ment against  Mrs.  Catlett  is  to  be  levied  of  property  in  her 
hands,  or  to  come  into  her  hands  as  executrix,  and  out  of  her  in- 
dividual property. 

An  objection  was  taken,  at  the  trial,  that  the  plaintiff's  firm  was 
changed,  in  July,  1852,  by  the  withdrawal  of  Bespinger,  one  of 


100  CASES  IN  THE  SUPERIOR  COURT. 

Zellweger  y.  Gaffe. 

partners,  and  the  accession  of  Krauss,  a  new  member.  Whatever 
force  this  objection  might  have  had,  under  other  circumstances,  I  do 
not  think  it  well  taken  here.  The  change  took  place  before  either 
of  the  notes  in  suit  was  made,  and  the  firm  continued  the  same. 

An  objection  was  also  taken,  on  the  trial,  to  the  sufficiency  of 
the  proof  of  the  endorsement,  by  Le  Boy  de  Ghabrol  &  Co.,  of  the 
drafts,  of  the  1st  of  August  and  11th  of  October.  We  think  this 
objection  was  properly  overruled. 

The  acceptance  of  the  draft  is  not  denied,  nor  is  the  omission  to 
make  remittances,  to  meet  the  acceptances,  denied.  It  was  that 
default,  on  the  part  of  CaSe  &  Cutter,  which  was  to  render  the 
defendants  liable,  on  their  endorsements.  Whether  the  holders 
could  have  recovered,  against  the  drawees,  in  a  suit  upon  the  drafts, 
on  this  proof  of  the  endorsements,  may  be  questionable.  But  that 
cannot  affect  the  question  of  the  liability  of  Caffe  &  Cutter,  by 
reason  of  their  fisdlure  to  make  remittances. 

An  objection  was  also  taken,  at  the  trial,  by  the  counsel  for 
Mrs.  Catlett,  to  the  reading  of  the  depositions,  under  the  com- 
mission, on  the  ground,  that  the  cross-interrogatories  were  not 
sufficiently  answered.  We  think  the  objection  was  properly  over- 
ruled, as  it  is  very  clear  that  all  the  Gross-questions  are,  in  fieust^ 
answered;  and,  so  &r  as  the  objection  points,  fiilly  answered. 
The  special  question,  omitted  to  be  fully  answered,  should  have 
been  pointed  out.  But,  apart  from  this,  the  defendant's  counsel 
was  aware  of  the  defect,  some  months  before  the  trial  If  the 
objection  had  been  deemed  sufficiently  serious,  a  motion  should 
then  have  been  made  to  quash  the  return  of  the  commission.  If  that 
motion  had  then  been  made,  and  prevailed,  the  plaintiff  would 
have  had  time  to  remedy  the  defect^  by  a  second  oonmiission, 
before  the  trial.  It  would  be  un£Eur,  to  prejudice  him  by  a  surprise, 
on  the  trial,  under  such  circumstances.    (19  Wend.  487.) 

For  the  like  reason,  we  think  the  objections,  on  the' part  of  the 
other  defendants,  though  more  serious  in  character,  should  not 
prevail  Good  faith  and  &ir  practice  required,  under  the  dicum- 
stances,  that  they  should  have  been  taken  before  the  trial. 

Judgment  must  be  for  the  plaintifft,  in  each  action,  in  conformity 
with  the  views  expressed  in  this  opinion. 
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William  H.  Mellen  v.  The  Hamilton  Fibe  Insurance 

Company. 

An  asBignee,  for  the  benefit  of  creditors^  to  whom,  among  other  property,  a  poliey 
of  inaorance  was  aerigned,  after  a  fire  had  occarred,  may  sue  in  his  own  name, 
without  those  proTided  for  by  the  assignment  being  made  parties,  to  reooyer 
theloeBL 

An  assignment  of  this  character  is  not  within  the  meaning  of  the  clause  in  policies, 
requiring  the  written  consent  of  the  assurers,  to  an  assignment  It  is  merely 
the  transfer  of  a  debt. 

An  insuranee  was  effected,  by  the  plaintiff's  assignor,  with  the  defendants,  on  tha 
12th  of  April,  1864.  On  the  28d  of  June,  1864,  he  effected  another  insurance, 
with  another  company.  The  fire  took  place  on  the  18th  of  July,  1864,  and  the 
preliminary  proofii  were  furnished  on  the  26th  of  that  month.  No  notice  of  such 
further  insurance  was  given  to  the  company,  until  that  time,  and  accompanying 
such  proofr. 

MM,  that  this  was  not  a  compliance  with  the  proTiBion  of  the  policy,  requiring  the 
assured  to  give  notice  to  the  company,  with  all  reasonable  dlHgenoe,  of  any 
further  insurance  that  might  be  effected  by  him ;  and  the  policy  was  made  void 
by  such  neglect 

Hie  knowledge  of  such  other  policy  by  an  insurance  broker,  who  procured  the 
policy,  for  the  plaintiff's  assignor,  with  the  defendants,  is  not  the  linowledge  of 
the  company,  to  bind  them.  There  was  no  proof  of  his  being  such  a  general 
agent  as  would  make  the  company  responsible  for  his  acts  or  knowledge. 

(Before  Dusb,  BoewoBrre  and  Slobson,  J.J.) 

Heard,  October  term ;  decided,  December  term,  1866. 

Motion  for  judgment^  on  a  yerdict  taken,  subject  to  the  opinion 
of  the  court  on  the  whole  case,  to  be  heard,  in  the  first  instance,  at 
Qeneral  Term,  with  liberty  to  direct  a  dismissal  of  the  complaint, 
and  with  liberty  to  either  party  to  turn  the  case  into  a  bill  of 
exceptions. 

The  action  was  brought  upon  a  policy  of  insurance,  dated  the 
12th  of  April,  1854,  for  $2,000,  executed  by  the  defendants,  in 
fiivor  of  IdBTk  O'Brien,  upon  a  stock  of  goods,  in  a  store  No.  216 
Bowery.  The  policy  was  assigned,  by  O'Brien,  to  the  plaintiff 
after  the  fire,  for  the  benefit  of  creditors.  The  fire  occurred  on 
the  13th  of  July,  1854. 

The  policy  is  set  forth  in  the  complaint^  and  is  in  the  usual  form. 
It  contains  the  clause,  ''that  if  the  said  insured,  or  bis  assigns,  shall 
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thereafter  make  any  other  insuranoe  on  the  same  property,  and 
shall  not,  with  all  reasonable  diligence,  give  notice  thereof  to  these 
defendants,  and  have  the  same  endorsed  on  the  said  policy,  or 
otherwise  acknowledged  by  them,  in  writing,  the  policy  shall  oeaae, 
and  be  of  no  further  effect" 

The  defence  was,  that^  since  the  making  of  the  policy,  and  before 
the  fire,  the  said  O'Brien,  without  the  knowledge  or  assent  of  the 
defendants,  procured  a  further  and  other  insurance,  upon  the  same 
property  covered  by  this  policy,  in  the  St.  Nicholas  Fire  Insurance 
Company,  of  the  city  of  New  York,  to  the  extent  of  $1,000 ;  that 
such  policy  was  made,  and  issued,  on  the  23d  of 'June,  1854;  and 
that  no  notice  was  givBn  to  the  defendants  of  such  further  or  other 
insurance. 

Another  ground  of  defence  was,  that,  by  the  terms  of  the  policy, 
it  could  not  be  assigned,  without  the  assent  of  the  defendants, 
manifested  in  writing ;  and  that  no  assent  had  been  given,  to  the 
assignment  to  the  plaintiff. 

The  assignment,  which  was  produced  in  evidence,  was  of  this 
and  certain  other  policies  of  insurance,  in  trust,  to  pay  certain 
scheduled  creditors,  ftiUy  or  pro  rata. 

The  policy,  and  the  loss  and  value,  having  been  proven  at  the 
trial,  as  well  as  the  subsequent  policy,  effected  at  the  St.  Nicholas 
Insurance  Company,  and  no  evidence  of  the  assent  of  the  defend- 
ant to  such  subsequent  insurance  being  given,  a  motion  was  made 
for  a  nonsuit,  which  was  defied,  and  such  refusal  was  duly  excepted  to. 

W.  A.  Butler  and  J.  T.  Brady,  for  the  plaintifl&. 

They  cited  5  HiU,  101 ;  9  John.  191;  14  John.  20;  6  Cow. 
645 ;  23  Wend.  18. 

A.  Wakeman,  for  the  defendants. 

He  cited  16  Petera,  495 ;  4  Howard,  185 ;  6  Hill,  147. 

By  the  Coubt.  Dxter,  J. — ^The  objections  taken  on  the  trial 
to  the  sufficiency  of  the  preliminary  proofe,  and  to  the  right  of 
the  plaintiff  to  maintain  the  action  in  his  own  name,  were  properly 
abandoned  on  the  argument  before  us.     Where  an  action  is 
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brought  bj  a  trustee,  in  whom  the  legal  title  is  vested,  it  is  cer- 
taialj  not  necessary  that  the  cestui  que  trust  should  be  made  par- 
ties, either  as  plaintiff  or  defendants,  unless  where  the  action  is 
brought  for  the  purpose  of  determining,  or  involves  the  determi- 
nation o^  their  respective  rights  and  interests  under  the  instrument 
creating  the  trust. 

The  objection,  that  the  assignment  to  the  plaintiff  was  made 
without  ^at  consent  in  writing  of  the  defendants  which  the 
policy  requirea,  although  not  abandoned  npon  the  argument,  is,  in 
our  opinion,  quite  as  untenable  as  those  that  have  been  mentioned. 
The  restrictive  clause  in  the  policy,  upon  which  the  objection  is 
founded,  refers  only  to  an  assignment  of  the  poUcy  during  the 
pendency  of  the  risl^,  and  accompanying  the  transfer  of  an  interest 
in  the  property  insured.  Thus  interpreted,  there  are  evident  rea- 
sons for  its  introduction ;  but  when  the  assignment  is  made,  as  in 
the  case  before  us,  when  the  risks  have  ended,vfor  the  sole  pur- 
pose of  enabling  the  assignee  to  recover  a  loss,  it  is,  in  reality,  no 
more  than  the  assignment  of  a  debt,  which,  as  tiie  company  has 
no  motive  of  interest  for  preventing,  it  would  be  unreasonable  to 
suppose,  was  meant  to  be  prohibited.  This  limited  interpretation 
of  ^e  clause  was  adopted  by  this  court  many  years  since  in  the 
case  of  Britckta  v.  the  Lafayette  Ins.  Co, ;  and  as  we  see  no  reason 
to  doubt  the  propriety  of  the  decision,  and  are  not  aware  that  it 
has  ever  been  departed  from,  we  hold  ourselves  bound  to  follow  it 
(2  Hall's  S.  C.  Rep.  872,  and  also,  Lazarus  v.  (hmrnercial  Ins.  Cb.,  5 
Pick.  79,  and  2  Duer  on  Ins.,  pp.  64r-66.) 

The  plaintiff  would  be  entitled  to  judgment  were  there  no  other 
objection  to  his  recovery ;  but  an  objection  remains  to  be  stated, 
to  which  no  answer,  that  we  can  deem  satis&ictory,  has  been  given. 
It  is  insisted,  that  before  the  happening  of  the  loss,  the  insurance 
had  been  rendered  void  by  the  violation,  on  the  part  of  the  as* 
snred,  of  that  provision  in  the  policy  which  made  it  his  duty  to 
give  notice  to  the  company,  with  all  reasonable  diligence,  of  any 
farther  insurance  that  might  be  effected  by  him,  and  have  the 
same  endorsed  on  the  policy,  or  otherwise  acknowledged  by  the 
company  in  writing.  A  further  insurance  was  effected  by  him  on 
the  28d  June,  1864,  No  other  notice  of  the  &ct  was  given  to  the 
company  than  that  contained  in  the  preliminary  proo&,  upon 
which  payment  of  the  loss  was  demanded ;  and  those,  the  case 
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shows,  were  not  made  up  and  served  until  the  26th  of  July  fol- 
lowing. The  delay,  it  is  contended,  was  unreasonable,  and  has 
not  been  justified  or  excused. 

On  the  part  of  the  plaintiff  two  replies  have  been  made  to  the 
objection.  First  That  the  witness  Wales  was  the  general  agent 
of  the  defendants ;  and  that,  as  the  subsequent  insurance  was  pro- 
cured by  him,  his  knowledge  of  the  fact  was  equivalent  to  notice 
to  the  company ;  and  several  adjudged  cases  were  referred  to  as 
sustaining  this  position.  Second.  That  there  was  no  want  of  rea- 
sonable diligence,  even  on  the  supposition  that  no  other  notice  was 
given  to  the  company  than  by  the  service  of  the  preliminary 
proof. 

Neither  reply  can  we  hold  to  be  sufficient 

The  allegation  that  Wales  was  the  general  agent  of  the  defend- 
ants, to  whom  a  notice,  binding  on  the  company,  of  a  subsequent 
insurance,  could  properly  be  given,  is  not  only  not  sustained,  but 
in  our  opinion,  is  plainly  contradicted  by  the  evidence.  He  was 
an  insurance  broker,  and  from  the  nature  of  his  business  as  such, 
was  no  more  the  general  agent  of  the  defendants  than  of  any  other 
company  or  individuals  to  whom  his  professional  services  had 
been  rendered.  In  procuring  the  insurance  he  was  the  agent  of 
the  assured,  and  if,  before  the  transaction  was  complete,  he  became, 
for  any  purpose,  the  agent  of  the  defendants,  that  agency  wholly 
ceased,  when  he  had  delivered  the  policy  to  the  assured,  and  had 
paid  over  to  the  company  the  premitmi  which  he  had  received. 

From  this  time,  there  was  no  such  relation  between  him  and  the 
defendants,  as  could  make  it  his  duty  to  communicate  to  the  com- 
pany his  personal  knowledge  of  a  subsequent  insurance,  or  could 
justify  third  persons  in  believing  that  this  duty  was  imposed  on, 
and  would  be  discharged  by,  him ;  and  we  think  it  would  be  ex- 
travagant to  say,  that  the  knowledge  which,  in  a  separate  trans- 
action, he  acquired  of  a  further  insurance,  was  alone  sufficient  to 
affect  the  company  with  notice  of  the  fact  The  cases,  therefore, 
to  which  we  were  referred,  bear  no  analogy  to  the  present ;  and 
it  is  needless  to  consider  whether  we  should  have  held  them  to  be 
applicable  or  controlling,  had  the  general  agency  of  Wales,  or  the 
fact  that  he  was  held  forth  to  the  public  by  the  defendants  as  such 
agent,  been  established  on  the  trial.  The  question  whether,  had 
express  and  timely  notice  of  the  subsequent  insurance  been  given 
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to  the  defendants,  they  might  not,  by  refiiiaing  to  endorse  it  on  the 
poKcy,  or  otherwise  to  acknowledge  it  in  writing,  have  discharged 
themselves  firom  all  further  liability,  we  shall  also  leave  unde* 
cided. 

The  sole  question  that  remains  is,  whether  there  was  sucb  a 
want  of  reasonable  diligence  on  the  part  of  the  assured,  in  giving 
the  notice  which  the  policy  requires,  as  rendered  the  insurance 
void  at  the  time  of  the  fire ;  for  if  it  was  then  in  force,  the  defend- 
ants are  certainly  liable,  and  the  notice  given  by  the  preliminary 
proo&  may  well  be  deemed  sufficient.  As  the  fects  are  undis- 
puted, this  question  was  treated  by  the  counsel,  and  is  regarded 
by  us,  as  purely  a  question  of  law ;  and  its  proper  determination  as 
such,  it  seems  to  us,  is  not,  at  all,  difficult  or  doubtftiL  K  the  only 
purpose  for  which  notice  of  a  subsequent  insurance  ia  required, 
were  that  of  enabling  the  prior  insurers  to  ascertain  for  what  pro- 
portion of  a  loss  they  might  eventually  be  liable,  then,  until  the 
actual  occurrence  of  a  loss,  no  such  notice  woidd  seem  to  be  ne- 
cessary ;  since,  if  given  then,  it  would  fully  answer  the  purpose 
for  which  alone  it  was  intended,  and  a  delay,  working  no  prejudice 
to  the  insurers,  could  not  justly  be  qualified  as  unreasonable. 
But  tbis  is  not  the  only,  or,  as  we  apprehend,  the  principal  reason 
for  requiring  that  express  notice  of  every  further  insurance  upon 
the  same  property  shall  be  given.  By  one  of  the  conditions  an- 
nexed to  the  policy,  the  company  may  elect  at  any  time,  and  for 
any  cause,  to  terminate  the  insurance  by  giving  notice  to  the  as- 
sured, and  returning  a  due  proportion  of  the  premium ;  and  to 
enable  an  insurance  company  to  exercise  properly  this  discretion- 
ary power,  it  is  important,  that  it  should  have  a  timely  knowledge 
of  the  fiwjts  upon  which  its  exercise  will  usually  depend.  Of  these 
facts,  there  ia  probably  none  more  important  to  be  known,  than 
than  that  of  the  total  amount  of  the  sums  insured  upon  the  same 
property,  since  it  is  by  a  comparison  of  this  amount  with  the  value 
of  the  property,  that  prudent  insurers,  in  making  the  election  which 
the  policy  gives  to  them,  are  certain  to  be  governed.  Hence  it  is, 
that  the  &ct  of  a  fiirther  insurance  is  required  to  be  made  known 
to  them  with  ^'  all  reasonable  diligence,"  instead  of  deferring  its 
conmiunication  until  the  happening  of  a  loss.  We  think,  therefore, 
that  the  words  "  reasonable  diligence,"  looking  to  the  purpose  for 
which  they  are  inserted,  demand  promptitude  of  action,  and  ex- 
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dude  unnecessaiy  delay ;  and,  consequently,  that  an  unexplained 
delay  of  nineteen  days  is  conclusive  proof  of  a  want  of  that  "reason- 
able diligence"  which  was  necessary  to  be  shown  to  continue  the 
policy  in  force.  We  think  that  it  was  not  in  force  when  the  fire 
happened,  and  that  the  loss  claimed  is,  therefore,  not  recoverable. 
The  verdict  must  be  set  aside,  and  the  complaint  be  dismissed 
with  costs. 


Arthur  Lysaght  v.  Jonas  Phillips. 

Tht  defendant,  at  the  request,  and  for  the  accommodation  of  L  P.  A  Sons^  of  Lon- 
don, drew  a  bill  of  exchange  npon  them,  which  they  accepted,  for  £1,804  17^  6d. 
But  the  acceptors  placed  the  bill  in  the  hands  of  another  honse,  to  be  disconnted 
for  their  benefit,  and  this  house  transferred  the  bill,  before  its  maturity,  to  the 
plaintiff,  as  collateral  security  for  the  repayment  of  a  loan  of  stock. 

Seld^  that  the  finding  of  the  referee,  that  the  bill  had  been  transferred  to  the 
plaintiff  for  a  valuable  conrideration,  and  without  notice  of  its  misapplication, 
was  sustained  by  the  evidence. 

The  acceptors  failed,  and  after  their  fidlure  entered  into  a  deed  of  oompoiition  with 
their  creditors,  to  which  both  they  and  the  plaintiff,  as  one  of  Uie  creditors^ 
were  partiesL  The  deed  contained  an  absolute  release  of  the  acceptors,  and 
also  a  covenant  not  to  sue  them,  but  it  contained  also  a  reservation  of  the  rights 
and  remedies  of  the  creditors  against  third  persons,  not  parties  to  the  deed, 
who  were  or  might  become  Uable  as  drawers,  endorsers,  or  otherwise. 

ffMj  that  the  effect  of  this  reservation  was,  not  only  to  preserve  the  plaintiff's 
right  of  action  against  the  defendant^  but  to  continue  the  liability  of  the 
acceptors  to  the  defendant,  in  case  he  should  be  compelled,  as  drawer,  to  pay 
the  bill,  and  that  consequentiy  the  release  and  covenant  in  the  deed,  as  they 
did  not  affect  the  rights  of  the  defendant,  constituted  no  defence  to  the  present 
action. 

Judgment  for  plidntiff  aflBlrmed,  with  costa 

(Before  Dvsr,  Boswobth  and  Slosson,  J.J.) 

Heard,  October ;  decided,  Dcfcember,  1865. 

Motion  for  a  new  trial,  upon  a  report  of  a  referee,  and  an 
appeal  from  a  judgment  entered  thereon,  on  the  ground  of  its 
being  eontrary  to  evidence,  and  for  error  in  matters  of  law,  as  to 
which  exceptions  were  taken  to  the  decision. 

The  action  was  by  the  plaintiff,  as  holder  and  endorser  of  an 
accepted  biQ  of  exchange,  against  the  drawer,  upon  protest  of  the 
same  for  non-payment^  and  notice  to  him. 
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The  bill  was  dated  SOth  August,  1847,  at  sixty  days'  sight,  drawn 
by  Jonas  Phillips  k  Co.,  of  New  York,  on  Lawrence  Phillips  & 
Sons,  of  London,  for  £1,804  175.  6df.,  to  the  order  of  the  drawers, 
and  endorsed  by  them  and  by  Lysaght,  Smithett  &  Co.,  of  Lon- 
don. It  was  duly  accepted,  but  protested  for  non-payment  17th 
November,  1847. 

The  cause  was  tried  before  the  Hon.  William  Kent,  as  referee. 

The  referee  found  as  £eu^  ,  that  the  bill  "  was  drawn  by  the 
defendant,  at  the  request  and  for  the  accommodation  of  the  firm 
of  Lawreuce  Phillips  &  Sons,  aforesaid,  (the  acceptors,)  and  that 
no  value  or  consideration  passed  from  the  said  last-mentioned  firm 
to  the  said  defendant,  for  or  on  account  of  the  said  bill  of  ex- 
change." 

The  bill  was  delivered  by  the  acceptors  to  Sargeant,  Gbrdon  & 
C!o.,  to  get  discounted  for  the  acceptors ;  and  Lawrence  Phillips  & 
Sons  never  received  any  consideration  or  value  for  it,  and  never 
received  it  back.  Sai^^nt,  Gbrdon  &  Co.  delivered  it  to  Ly- 
saght, Smithett  &  Co.,  without  any  consideration,  to  be  discounted 
for  them,  Sargeant,  Gordon  k  Co,  and  never  received  any  value 
for  it 

The  plaintiff,  Arthur  Lysaght,  was  a  vice-admiral  in  the  British 
navy,  and  was  examined  as  a  witness  on  the  part  of  the  defendant. 
There  was  no  other  evidence  of  his  title  to  the  bill  than  his  own. 
He  says,  "The  bill  was  handed  to  me  by  Messrs.  Lysaght  k 
Smithett,  of  London,  in  consideration  of  my  having  advanced 
£6,000  stock,  3(  per  cent  It  was  endorsed  to  me  by  Messrs. 
Lysaght  k  Smithett,  and  handed  over  with  other  bills.  I  produce 
a  letter  which  covered  the  bills." 

This  letter  is  dated  Lond($n,  November  6, 1847,  addressed  by 
Lysaght,  Smithett  k  Co.  to  the  plaintiff.  Its  language  is,  "  In 
consideration  of  your  having  advanced  to  us  the  sum  of  £6,000 
of  81  per  cent  stock,  we  hereby  lodge  with  you  the  undermen- 
tioned securities,  which  we  authorize  you  to  dispose  of  in  any  way 
you  may  think  fit,  on  our  failing  to  replace  in  your  name  the 
same  amount  of  stock  in  the  course  of  the  present  month." 

The  letter  inclosed  bills  to  the  amount  of  £7,463  ISs.  6d. 

The  notice  of  the  protest  of  the  bill  was  served  upon  the  de- 
fendant in  New  York,  on  the  10th  December,  the  bill  having 
matured  the  17th  November,  twenty-three  days  before.    There 
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was  no  eyidenoe  of  the  time  when  the  notice  was  traneonitted  from 
London,  but  the  witness  who  served  the  notice  stated  that  he  had 
received  the  bill  protested  by  the  earliest  conveyance. 

Lawrence  Phillips  &  Sons ;  Sargeant,  Gordon  &  Co. ;  and  Ly- 
saght,  Smithett  &  Co.,  failed  before  the  maturity  of  the  bill,  and 
their  estates  passed  into  the  hands  of  inspectors.  Dividends, 
amounting  in  the  whole  to  12«.  and  2fi?.,  were  declared  by  the 
various  assignees,  and  some  of  the  dividends  have  been  received 
by  the  plaintiff. 

The  deed  of  inspection  on  the  estate  of  Lawrence  Phillips  & 
Sons,  is  set  forth  in  the  case,  and  is  executed  by  the  plaintiff,  as  a 
creditor  for  the  bill  in  suit 

By  this  deed  the  plaintiff  agreed — 

1.  To  the  assignment  of  the  estate  of  Lavni^noe  Phillips  & 
Sons,  to  James  Bonar,  Edward  Howley  Palmer,  and  David  Hoes, 
as  inspectors. 

2.  To  grant  them  a  letter  of  license  during  such  inspectorship. 
8.  To  give  the  inspectors  full  power  and  discretion. 

(a.)  To  pay  creditors  under  £26  in  fulL 

{b.)  To  make  compromises. 

(c.)  To  allow  the  partners  for  their  services. 

(d)  To  release  the  partners  after  a  dividend. 

4.  That  the  household  property  of  each  partner  should  be 
retained  by  him. 

6.  To  the  retaining,  by  the  partners,  of  a  subsistence  or  allow* 
ance  out  of  the  estate. 

6.  To  be  governed  and  controlled,  as  to  his  interest  in  the 
estate,  from  time  to  time,  by  the  vote  of  a  majority  of  the  creditors. 

7.  To  the  absolute  control  of  his  interests  by  the  inspectors. 

8.  That  unless  a  fiat  in  bankruptcy  should  be  issued  by  some 
creditor  not  signing,  or  the  inspectors  should  certify  to  a  wilfid 
de&ult  by  the  debtors,  he  would  not  sue,  seize,  or  attach. 

9.  That  if  this  latter  agreement  should  be  violated,  it  should 
operate  and  might  be  pleaded  as  a  full  and  general  release  of  the 
debt 

10.  That  upon  the  certificate  of  the  inspectors,  of  performance 
by  the  debtors,  '^  these  presents  shall  operate  and  enure  as  a  full 
and  general  release  from  all  and  every  of  the  said  creditors,  *  * 
*  to  the  said  parties  hereto  of  the  first  part^    *    *    *    m^d  may 
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be  pleaded  in  bar  as  a  good  and  effectual  release  and  discharge  of 
all,  and  aU  manner  of  actions,  suits,  bills,  claims  and  demands 
whatsoever,  both  at  law  and  in  equity." 

The  deed,  then,  contains  the  following  clause : — "  Provided,  al- 
ways, and  it  is  hereby  agreed  and  declared  by,  and  between  the 
said  parties  to  these  presents,  that  nothing  herein  contained,  shall 
extend,  or  be  deemed  or  construed  to  extend,  to  prevent  or  hin- 
der the  said  several  parties  hereto  of  the  second  and  third  parts, 
or  any  of  them,  or  their  or  any  of  their  partner  or  partners,  heirs, 
successors,  executors,  administrators,  'or  assigns,  from  enforcing 
or  otherwise  obtaining  the  full  benefit  and  advantage  of  any 
charge  or  lien  which  they,  or  any  of  them,^now  have  or  hath 
upon  any  estate  or  effects  whatsover,  or  from  suing  or  prosecuting 
any  person  or  persons  other  than  the  said  parties  hereto  of  the 
first  part,  or  either  of  them,  their  respective  heirs,  executors  or 
administrators,  who  is,  or  are,  or  shall,  or  may  be  liable  or  ac- 
countable to  pay,  or  make  good  to  the  said  several  parties  hereto 
of  the  second  and  third  parts,  or  any  of  them,  or  their,  or  any  of 
their  partners  or  partner,  executors,  administrators,  or  assigns,  aU, 
or  any  part  of  their  said  respective  debts,  either  as  drawers,  en- 
dorsers, or  acceptors  of  any  bill  or  bills  of  exchange,  or  promis- 
sory note  or  notes,  or  as  being  jointly  or  severally  bound  in  any 
bond  or  bonds,  obligation  or  obligations,  or  other  instrument  or 
instruments,  or  as  being  liable  or  accountable  for  the  payment  of 
any  such  debt  or  debts,  without  having  subscribed  any  bill,  note, 
or  other  instrument  whatsoever  or  otherwise,  as  if  these  presents 
had  never  been  made." 

The  inspectors,  in  pursuance  of  the  power  given  them  in  the 
de^  on  the  81st  of  December,  1849,  certified  that  the  acceptors 
ought  to  be  released,  on  paying  a  dividend  of  Is.  2d.  in  the  pound, 
in  addition  to  the  dividend  of  6^.  previously  paid. 

This  fiirther  dividend  was  provided  and  ready  for  the  plaintiff, 
but  he  avoided  taking  it    The  referee  reported  as  follows : — 

To  the  Justices  of  the  Superior  (hurt  of  the  city  of  New  York: — 

The  undersigned,  a  referee  in  the  above  entitled  action,  ap- 
pointed by  the  honorable  court,  respectfully  reports : — 

That  he  has  been  attended  by  l^e  attorneys  of  the  respective 
parties,  plaintiff  and  defendant,  and  has  heard  the  proo&  and  al« 
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legatioDS  of  the  parties,  and  the  arguments  of  the  coimsel  thereon, 
and  haying  duly  considered  the  same,  he  finds  as  facte  in  this  action — 

That  the  defendant,  under  the  name  of  Jonas  Phillips  k  Co^ 
made  and  drew  the  certain  bill  of  exchange  in  the  complaint  de- 
scribed, addressed  to  the  persons  doing  business  in  the  name  of 
Lawrence  Phillips  and  Sons ;  also,  in  the  pleadings  in  this  action 
mentioned,  which  bill  of  exchange  was  made  payable  to  the  order 
of  the  said  Jonas  PhiUips  &  Co.,  and  was  endorsed  by,  and  with 
the  name  of  the  said  Jonas  Phillips  &  Co. 

That  the  said  bill  of  exchange  was  accepted  by  the  said  firm  of 
Lawrence  Phillips  and  Sons,  as  stated  in  the  said  complaint 

That  the  said  bil\  of  exchange  was  drawn  by  the  defendants  at 
the  request,  and  for  the  accommodation  of  the  firm  of  Lawrence 
Phillips  and  Sons  aforesaid,  and  that  no  value  or  consideration 
passed  firom  the  last-mentioned  firm  to  the  said  defendant  for,  or 
on  account  of  said  bill  of  exchange. 

That  the  said  bill  of  exchange,  endorsed  as  aforesaid,  was,  be- 
fore ite  maturity,  transferred  and  delivered  to  the  plaintiff  for  a 
good  and  valuable  consideration,*  and  that  the  said  plaintiff  be- 
came, and  was  the  bond  fide  holder  thereof. 

That  the  said  bill  of  exchange  was  duly  presented  for  payment, 
as  stated  in  the  complaint,  and  payment  thereof  demanded  and 
refused,  as  in  the  complaint  stated ;  and  the  said  bill  of  exchange 
was  protested  for  non-payment,  as  in  the  complaint  stated,  and 
that  notice  of  said  presentment,  demand,  non-payment,  and  pro- 
test was  given  to  the  defendant,  as  in  said  complaint  alleged. 

That  some  time  thereafter,  to  wit,  on  or  about  the  7th  day  of 
April,  1848,  a. certain  indenture  was  made  between  the  persons, 
comprising,  as  aforesaid,  the  said  firm  of  Lawrence  Phillips  and 
Sons,  of  the  first  part,  and  James  Bonar  and  Edward  Hawley 
Palmer  of  the  second  part,  and  several  other  persons,  of  whom  the 
plaintiff  was  one,  being  creditors  of  Lawrence  Phillips  and  Sons, 
of  the  third  part,  such  deed  being  known  in  the  law  as  a  deed  of 
inspection,  which  said  deed  is  set  forth  in  the  schedule  hereto  an* 
nexed,  marked  A,  to  which  the  referee  refers,  and  makes  part  of 
this  his  report 

And  as  matter  of  law,  the  said  referee  decides  and  adjudges  that 
the  said  plaintiff  did  not,  by  said  deed,  nor  in  any  other  manner,  so 
&r  as  the  said  referee  is  advised,  release  or  discharge  the  said  de- 
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fendant  from  his  liability,  upon  or  by  reason  of  said  bill  of  ex- 
change. 

And  farther,  that  the  said  plaintiff,  upon  the  &cts  of  this  case, 
is  entitled  to  recover  against  the  defendant  the  amount  of  said  bill, 
together  with  ten  per  cent,  damages  thereon,  and  interest  on  said 
amount  of  said  bill  and  damages,  less  the  credits  allowed  in  the 
oonaplaint  as  claimed  in  said  complaint,  besides  the  costs  of  suit  to 
be  taxed,  which  said  amount  of  said  bill,  damages  and  interest,  to 
the  date  of  this  report,  is  the  sum  of  $7,400.62. 

The  referee  decides  that  judgment  be  entered  in  this  cause  for 
the  plaintiff  against  the  defendant,  for  the  sum  of  $7,400.62,  with 
costs  to  be  taxed.  W.  KENT,  Eeferee. 

■ 

The  deed  of  inspection  referred  to  as  annexed  to  the  report,  has 
been  before  stated,  as  fSetr  as  it  is  material. 

J.  Larocqw^  for  the  defendant,  the  appellant,  contended  that  the 
judgment  upon  the  report  of  the  referee  ought  to  be  reversed, 
and  a  new  trial  be  granted,  upon  several  grounds. 

L  That  there  was  no  sufficient  evidence  that  the  notice  of  pro- 
test of  the  bill  had  been  transmitted  from  London  in  due  season. 
(5  tJowen,  863.) 

IL  That  the  finding  of  the  referee,  that  the  bill,  before  its  ma- 
turity, had  been  transferred  to  the  plaintiff  for  a  valuable  consid- 
eration, and  that  he  was  a  Jxmd  fide  holder  thereof  was  against 
evidence.  That  the  £sdr  result  of  the  evidence  was,  that  the  only 
consideration  of  the  tranrfer  was  a  precedent  debt 
*  HL  That  the  necessary  legal  effect  of  the  release  of  the  accept- 
ors in  the  deed  of  composition,  was  to  discharge  the  defendant,  as 
drawer,  from  all  liability ;  and  that  the  reservation  of  the  plain- 
tiff's rights  and  remedies  against  the  defendant,  did  not  bar  the 
case  firom  the  operation  of  the  general  rule  of  law. 

And,  lastly.  That  the  covenant  in  the  deed,  by  which  the  plain- 
tiff bound  himself  not  to  sue  the  acceptors  for  a  definite  period, 
operated  of  itself,  as  a  release  of  the  debt,  and  of  the  defendant  as 
the  surely  of  the  acceptors,  and  that  this  was  not  helped  by  the 
reservation.  In  support  of  this  last  point  he  cited  the  following 
cases.  {BcLthbone  v.  Warren^  10  John.  689 ;  Manch,  Iron  Manu-  ^ 
fadming  Co.  v.  Sweeting^  10  Wend.  162 ;  Hoffman  v.  Hvlbert^  13 
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Wend.  375 ;  Bmchard  v.  Dias^  8  Denio,  238 ;  Fellows  v.  Prentiss^ 
3  Denio,  512.) 

W.  M,  Evaris^  for  plaintiff,  insisted  that  the  evidence  clearly  es- 
tablished that  the  plaintiff  had  received  the  bill  before  maturity, 
and  without  notice,  and  was  therefore  entitled  to  judgment  for  the 
balance  due,  unless  he  bad  so  released  the  acceptors,  as  to  dis- 
charge the  defendant  as  drawer ;  and  that  the  release  of  an  accep- 
tor is  never  available  as  a  defence  to  the  drawer,  unless  it  has  the 
effect  of  depriving  the  drawer,  in  case  of  a  payment  by  him,  of  any 
right  of  action  over  against  the  acceptor ;  and  he  contended  that 
it  was  clear,  upon  the  authorities,  that  the  reservation  in  the  deed, 
to  which  the  acceptors  were  parties,  operated  as  a  valid  agreement 
by  them,  that  if  the  defendant  should  pay  the  bill,  the  release 
should  not  be  interposed  as  a  defence  to  any  fiiture  action  that  he 
might  bring  against  them  for  such  payment.  He  cited,  among 
other  cases,  the  following :  Steivart  v.  JEden,  2  Caines,  121 ;  Rears- 
ley  V.  Cole,  IQ  M.  &  W.  128 ;  North  v.  Wakefield,  13  Queen's  B. 
836 ;  Nichols  v.  Norris,  3  B.  &  Adol.  41 ;  Maltby  v.  Clairsimrs,  1 
Mann,  k  Ryl.  549 ;  Owen  v.  Hiram,  13  Beav.  196. 

By  THE  Court.  Slosson,  J. — ^The  two  material  questions  in 
this  case,  are: 

1  Whether  the  plaintiff  is  a  bond  fide  holder,  for  value,  of  the 
bill  in  question. 

2  Whether,  if  he  be  such  a  holder  for  value,  be  has  not,  by  ex- 
ecuting the  iospection  deed  of  April  7th,  1848,  released  the 
defendant  fix)m  his  liability  as  drawer  of  the  bill. 

FirsL  The  referee  has  found  that  the  bill  was  drawn  by  the 
defendant,  for  the  accommodation  of  Lawrence  Phillips  &  Sons, 
(the  acceptors)  without  any  consideration  having  passed  from  the 
latter  to  the  former.  The  evidence  shows  that  Lawrence  Phillips 
k  Sons,  delivered  the  biU  to  Sargeant,  Gordon  k  Co.,  to  get  dis- 
counted for  them;  who,  instead  of  doing  this,  delivered  it  to 
Lysaght,  Smithett  k  Co.,  to  be  discounted,  and  the  proceeds  to  be 
paid  to  them,  and  that  this  latter  firm,  instead  of  procuring  the 
bill  to  be  discounted,  transferred  it  to  the'  plaintiff  as  security  for 
a  debt  of  their  own. 

The  question  then  is,  what  was  the  consideration  which  the 
plaintiff  paid  or  gave  for  the  bill  ? 
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The  bill  being  confessedly  a  mere  accommodation  biU,  as  re- 
spects the  defendant,  the  drawer,  and  no  yalue  having  been  given 
therefor  by  any  of  the  intermediate  parties,  its  validity  as  an  obli- 
gation, on  the  part  of  the  defendant,  depends  on  the  question 
whether  the  plaintiff  received  it  for  value,  and  without  notice  of 
its  previous  misapplication ;  and  the  burden  of  showing  value  is 
on  him.  It  is  not  disputed  that  he  received  it  before  maturity. 
As  it  was  an  accommodation  bill,  without  restriction  as  to  the 
manner  in'  which  it  was  to  be  used  by  Lawrence  Phillips  &  Sons, 
had  they  transferred  it  to  the  plaintiff  even  as  security  for  an  an- 
tecedent debt,  the  defendant  could  not  have  objected  the  want  of 
value  in  his  hands.  {Orandin  v«  Le  Boy,  2d  Paige,  609 ;  LcUhrcp 
V.  Morris,  6  Sandf  7.) 

But  it  was  actually  diverted  from  the  purpose  for  which  it  was 
made  by  those  to  whom  Lawrence  Phillips  &  Sons,  for  whose  ac- 
commodation it  was  made,  delivered  it;  and  that  firm  never  re- 
ceived any  benefit  from  it  In  such  a  case,  the  taking  of  the  paper 
as  security  for  a  pre-existing  debt,  is  not  such  a  parting  with  value, 
by  the  transferee,  as  to  make  it  available  in  his  hands  against  the 
accommodation  party  to  the  bilL  {Stalker  v.  McDonaM,  6  Hill^ 
93.) 

The  defendant  contends  that  it  is  evident^  both  from  the  testimony 
of  Lysaght)  the  plaintiff  and  the  letter  of  Ly saght,  Smithett  &  Co., 
to  him,  of  November  6th,  1847,  that  the  plaintiff  received  the 
bill  as  a  security  for  an  advance  previotisly  made  by  him  to  that 
firm.  The  language  both  of  the  witness  and  the  letter  is  ambigu- 
ous, and  is  certainly  easily  susceptible  of  the  interpretation  put 
upon  it  by  the  defendant's  couusel.  They  both  speak  of  the  plain- 
tiff's having  advanced  the  £6,000  of  stock  as  security,  for  the  re- 
placing of  which  the  acceptance  was  deposited. 

The  referee  has  found  that  the  bill  was  transferred  for  a  good 
and  valuable  consideration,  which,  under  the  circumstances  and 
law  of  the  case,  can  only  mean  a  consideration  at  the  time  of  the 
transfer,  and  the  question  is,  whether  this  finding  is  against  the 
evidence.  The  letter,  taking  all  its  expressions  together,  is  cer- 
tainly not  inconsistent  with  this  finding,  however  susceptible  it  may 
be  of  the  opposite  interpretation.  It  authorizes  the  plaintiff  to 
dispose  of  the  securities  of  which  this  draft  was  one,  on  the  failure 
of  Lysaght,  Smithett  k  Co.,  who  deposited  them,  to  replace  in  the 
D.— V.  8 
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plaintiff's  name  the  same  amount  of  stock  in  the  course  of  the  then 
present  month,  language  which  would  naturally  imply  a  loan  of 
the  stock,  made  at  the  time  the  securities  were  deposited.  The 
language  used  by  the  plaintiff,  in  his  testimony,  is  susceptible  of 
the  like  interpretation.  At  all  events,  the  finding  of  the  referee 
is  not  so  clearly  against  the  evidence  as  to  warrant  us  in  disturb- 
ing it  on  this  account 

Second.  Does  the  inspection  deed  of  April  7th,  1848,  operate  to 
discharge  the  liability  of  the  defendant,  as  drawer  of  the  bill  in 
question.  It  is  executed  by  Lawrence  Phillips  &  Sons,  the  ac- 
ceptors of  the  bill,  of  the  firat  part,  the  inspectors,  of  the  second 
part,  and  the  creditors  of  that  firm,  of  the  third  part,  among  whom 
^  is  the  plaintiff  in  this  action,  who  appears  to  be  a  creditor  in  re- 
spect to  this  bill  only. 

It  provides,  among  other  things,  that  unless  and  until  a  fiat  in 
bankruptcy  shall  be  issued  against  the  parties  of  the  first  part,  or 
imless  and  until  the  inspectors  should  certify  to  a  wilful  default 
on  the  part  of  said  parties  of  the  first  part,  in  the  performance  of 
some  material  covenant  therein  contained,  &c.,  the  creditors  will 
not  commence  or  prosecute  any  action,  or  suit  at  law  or  in  equity, 
against  them  or  either  of  them,  or  make  any  seizure  or  attachment, 
&c. ;  and  that^  in  case  any  creditor  should  commence  or  prosecute 
such  action  or  other  proceeding,  then  the  instrument  was  to  operate, 
aud  might  be  pleaded,  as  afuU  and  general  release  of  aU  and  every 
the  debts,  claims  and  demands  of  such  creditor.  The  deed  then 
provides,  that,  upon  the  inspectors'  certifying  that  the  parties  of  the 
first  part  ought  to  be  released  firom  their  partnership  debts,  either 
simply  and  absolutely,  or  upon  their  complying  with  certain  con- 
ditions therein  specified,  then,  upon  their  compliance  with  such 
conditions,  if  prescribed,  or  immediately  upon  the  signature  of  such 
certificate,  the  deed  was  to  operate  and  enure,  and  might  be  pleaded 
as  a  full  and  general  release  and  discharge,  by  creditors  signing  it, 
from  all  actions,  debts,  claims  and  demands  whatsoever,  both  at 
law  and  in  equity,  which  such  creditors  had  or  might  have,  by 
reason  of  their  several  claims,  or  of  any  other  matter,  cause  or 
thing  whatsoever,  in  respect  of  said  debts  and  liabilities,  or  any 
of  them ;  and  then  follows  a  promise  and  agreement,  between  fdl 
the  parties,  that  nothing  therein  contained  should  extend,  or  be 
construed  to  extend,  to  prevent  the  creditors  "from  suing  or 
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prosecuting  any  person  or  persons,  other  than  the  parties  of  the 
first  part,"  "who  is  or  are,  or  shall  or  maybe,  liable  or  accountable 
to  pay,  or  make  good  to  them,  all  or  any  part  of  their  respective 
debts,  either  as  drawees,  endorsers,  or  acceptors  of  any  bill  of  ex- 
change, promissory  note,  &c.,  &c.,  or  as  being  liable  or  accountable 
for  the  payment  of  any  such  debt  or  debts,  without  having  sub- 
scribed any  bill,  note,  or  other  instrument  whatsoever,  or  otherwise, 
as  if  those  presents  had  never  been  made."  The  deed  contains, 
furthermore,  a  recital,  that  the  creditors  "signed  the  agreement, 
under  the  express  reservation  of  all  the  securities  they  held." 

If  the  legal  operation  of  this  release,  or  covenant  not  to  sue, 
whichever  its  construction,  be  to  deprive  the  drawer  (the  defendant) 
of  his  resort  to  the  principal  debtor,  (the  acceptors  of  the  bill,)  then, 
imquestionably,  he  is  discharged.  No  principle  is  better  settled. 
But  if  the  effect  of  the  promise,  by  which  the  plaintiff  reserves  his 
right  of  action  against  the  drawees  of  the  bill,  be  to  continue  the 
liability  of  the  acceptors  to  the  drawees,  in  case  the  latter  are  sued, 
then  the  covenant  constitutes  no  defence  to  this  action ;  and  upon 
this  question  my  mind  is  vfery  clear.  Lawrence  Phillips  &  Sons, 
the  acceptors,  are  parties  to  this  deed.  The  reservation  of  the 
rights  of  the  plaintiff,  against  the  drawer  of  the  bill,  is,  therefore, 
with  their  assent.  Such  a  reservation  would  be  ineffectual,  unless 
the  drawer,  in  case  he  is  sued,  might  resort  to  the  acceptors  for 
indemnity.  The  relative  position  of  the  drawer  and  acceptors,  as 
principal  debtor  and  surety,  is  not  changed  by  the  agreement 
between  the  creditor  and  acceptors ;  and  the  drawer  can  only  be 
sued  ss  a  party  standing  in  the  position  of  surety  for  the  latter. 
When,  therefore,  the  acceptor  accepts  a  release  from  the  creditor, 
with  a  reservation  of  the  latter's  right  to  sue  the  drawer,  he,  in 
effect,  assents  to  remain  bound  to  the  drawer,  in  the  contingency 
of  such  a  suit  being  brought  against  the  latter.  Any  other  con- 
struction would  render  the  proviso  unmeaning.  The  covenant 
not  to  sue,  must  be  limited  to  the  acts  of  the  creditor,  and  the  pro- 
viso must  be  construed  as  limiting  the  discharge  of  the  acceptors 
by  the  rights  of  the  drawer,  who,  by  agreement  of  the  acceptors, 
is  thus  stiU  to  remain  liable. 

The  test  of  the  question  is,  whether  the  acceptors  could  set  up 
this  deed,  in  bar  of  an  action  against  them  by  the  defendant,  in 
the  present  suit?    If  they  could,  the  defendant  in  this  action  is 
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discharged ;  that  they  could  not,  is  very  clear,  if  the  intention  of 
the  parties  is  to  be  regarded,  in  the  construction  of  the  instrument 
The  courts,  in  construing  instruments  of  this  kind,  have  adhered 
to  this  intention,  when  manifest,  and  not  in  conflict  with  some  fixed 
and  inflexible  rule  or  policy  of  the  law,  as  the  standard,  or  test,  by 
which  it  is  to  be  interpreted — adopting  the  equity  rule,  which  will 
not  permit  even  an  absolute  release  to  operate,  beyond  the  dear 
intention  of  the  parties. 

An  unqualified  release,  or  covenant  not  to  sue  the  acceptor, 
would  undoubtedly  release  the  drawer;  but  a  release  of  the  ac- 
ceptor, except  from  such  liability  as  he  may  be  under  to  the  drawer, 
or,  which  is  the  same  thing,  with  a  reservation  of  the  creditor's  rights 
against  the  drawer,  is  a  qualified  covenant  or  release  only,  and 
limited  to  the  acts  of  the  creditor  himself  and  is,  consequently,  no 
defence,  as  against  an  action  on  the  part  of  the  drawer. 

The  construction  of  these  inspection  or  composition  deeds,  in 
their  effect  upon  the  rights  of  sureties,  has  undergone  much  dis- 
cussion in  England,  where  they  appear  to  have  become  a  fevorite, 
as  they  certainly  seem  to  be,  a  very  wise  and  beneficent  mode  of 
administering  the  estates  of  insolvents ;  but  the  result  has  been, 
clearly  to  establish  their  validity  as  operative  covenants  not  to  sue 
the  principal  debtor,  while,  at  the  same  time,  the  rights  of  the 
creditor  against  the  surety,  and  of  the  surety  against  the  principal, 
are,  by  virtue  of  the  reservation  cx>ntained  in  the  deed,  fully  pre- 
served. A  very  recent  case,  in  the  Queen's  Bench,  Price  et  cd,  v. 
Barker  et  ah  (80  L.  Eq.  E.  157,)  has  definitely  settled  the  question, 
in  that  country,  at  least,  for  the  present ;  and,  on  a  similar  deed  to 
the  one  in  question  in  the  present  action,  the  court  held,  as  the 
result  of  the  authorities,  'Hhat  a  covenant  not  to  sue,  qualified  by 
a  reserve  of  the  remedies  against  the  sureties,  is  to  allow  the  surety 
to  retain  all  his  remedies  over  against  the  principal  debtor;  and 
that  the  covenant,  not  to  sue,  is  to  operate  only  so  £Eir  as  the  rights 
of  the  surety  may  not  be  affected." 

On  this  whole  subject,  see  also  1  Parsons'  Contr.  236 ;  Ktrby 

V.  Tayhr^  6  J.  C.  R  242 ;  StewaH  v.  Men,  2  Caines,  121 ;  Owm  v. 

Eeman,  18  Beav.  196 ;  Solly  v.  Forbes,  2  Brod.  &  Bing.  88 ;  ClayeU 

*  V.  Salmon,  5  Grill  &  John.  814,  where  the  general  doctrine  is  folly 

sustained. 

A  case  in  our  own  court,  Mottram  v.  MZU,  (2  Sandford,  189,)  is 


NEW  YORK— DECEMBER,  1856.  117 

Lysaght  y.  Phillipe. 

relied  upon  by  the  defendant,  as  establishing  a  different  doctrine, 
and  as  holding,  that  a  promise  like  the  one  in  question  in  a  com- 
position deed  of  like  nature,  does  not  operate  as  a  reservation  of 
the  rights  of  the  creditor  against  the  sureties,  nor,  consequently, 
of  the  rights  of  the  latter  against  the  principal  debtor  released. 
That  case  appears  to  have  been  decided  upon  a  point,  which  the 
&cts,  in  the  present  action,  do  not  present  The  acceptors  of  the 
bills,  in  that  case,  had,  at  the  time  of  their  failure,  in  their  posses* 
sion,  large  consignments  from  the  drawer,  against  which  the  bills 
had  been  drawn,  and  also  bills  of  lading  of  other  goods,  then  on 
the  way,  consigned  to  them  in  the  same  manner,  and  in  respect  to 
which  it  does  not  appear  they  had,  as  yet,  made  any  acceptances ; 
and  they  had  also  actually  received  some  £11,000  of  the  proceeds 
of  previous  consignments,  in  excess  of  what  they  had  paid  of  the 
defendant's  bills,  and  which  was  a  clear  debt  fh>m  them  to  him. 
And  the  case  showed,  that,  on  applying  all  they  had  thus  received, 
and  were  yet  to  receive,  under  the  bills  of  lading  then  in  their 
possession,  and  charging  the  defendant  with  all  the  payments  which 
the  acceptors  had  already  made  for  him,  and  with  the  amount  of 
the  outstanding  bills,  (£22,000,)  there  would  still  be  a  balance  in 
his  favor.  By  the  terms  of  the  agreement,  the  acceptors  were  to 
transfer  to  the  trustees,  who  were  parties  to  the  instrument,  all  the 
goods  thus  consigned  to  them  by  the  drawer,  and  the  bills  of  lading 
then  in  their  possession,  with  a  certain  surplus  in  the  hands  of  an* 
other  house,  belonging  also  to  the  drawer ;  all  which  were  to  be 
applied  in  extinguishment  of  the  bills,  and  this  constituted  the 
consideration  to  the  creditors  (the  plaintiffs)  of  the  release,  or  cov* 
enant  not  to  sue  the  acceptors.  In  other  words,  the  consideration 
consisted  in  a  transfer,  to  the  trustees,  of  the  drawer's  own  property, 
as  a  fond  with  which  to  take  up  the  bills ;  and  the  court  seem  to 
have  considered  this  as  decisive,  in  the  construction  of  the  instru- 
ment. " There  was  no  reservation,"  say  the  court,  "of  the  rights 
of  the  holders  of  the  bills  against  other  parties,  as  is  attempted  in 
the  composition  deed.  It  was  an  agreement,  upon  a  valuable  and 
sufficient  consideration,  and  was  fully  performed,  on  the  part  of 
Major  &  Wallace,  (the  acceptors.)  The  plaintiff  were,  therefore, 
obligated,  according  to  its  terms,  never  to  sue,  &c.  There  would 
have  be^  more  diflicully  in  sustaining  the  defence,  if  it  rested 
wholly  upon  the  stipulations  in  the  compromise  deed,  but  we  are 
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spared  the  necessity  of  deciding  the  point  On  the  other,  ground, 
the  defendant  is  entitled  to  judgment" 

We  do  not  consider  this  case  as  at  all  dedsive  upon  the  effect  of 
a  reservation  in  a  deed  like  the  one  at  bar ;  but  regard  it  as  a  case 
decided  on  in  its  own  peculiar  drcumstances,  and  as  leaving 
entirely  open  the  question  of  the  construction  of  a  proviso  in  a 
composition  deed,  given  under  other  and  different  circumstances. 

We  have  not  adverted  to  the  point  made,  that  notice  of  the  pro- 
test for  non-payment  was  not  in  time,  as  we  consider  the  contrary 
too  clear  for  argument 

The  judgment  on  the  report  of  the  referee  is  affirmed  with  costs. 


EoBEBT  P.  WiGom  V.  John  Orser,  Sheriff  &c 

As  a  general  rule,  an  action  nnder  the  Code  is  not  eommeneed  nntil  the  actual  service 
ctf  the  snmmonSb 

The  only  exceptions  are  those  created  by  §g  99  and  185  of  the  Code.  The  first 
exception  is  confined  to  cases  in  whidi  the  statute  of  limitations  is  set  up  as  a 
defence.  The  second,  to  actions  against  non-reeident  or  absconding  debtors,  and 
foreign  eorporatdona 

Menee,  In  an  action  against  a  sheriff  for  an  eecape,  the  volnntary  return  of  the  pris- 
oner before  the  actual  service  of  the  sammona^  although  after  its  delivety  to  the 
coroner,  is  a  good  defence. 

Judgment  dlBmiasing  complaint,  affirmed  with  costs. 

(Before  Duxb,  Cavpbell  and  Hofvkak,  J.J.) 
December  term,  1856. 

Appeal  by  the  plaintiff  from  a  judgment  dismissing  the  complaint 

The  action  was  against  the  sheriff  of  the  city  and  county  of 
New  York,  for  the  escape  of  a  judgment  debtor,  imprisoned  under 
an  execution  upon  a  judgment  in  &yor  of  the  plaintiff  The  com- 
plaint demanded  judgment  for  $1,304.84,  the  amount  of  the  exe- 
cution. 

The  defence  was,  the  voluntary  return  of  the  debtor  before  the 
oonmiencement  of  the  action. 

The  cause  was  tried  before  the  Chief  Justice  and  a  jury,  in 
March,  1856. 

.  It  was  proved  on  the  part  of  the  plaintiff  that  early  in  the 
morning  of  the  26th  of  November,  1864,  the  debtor  was  seen  out 
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of  the  city  and  county,  and  the  limits  of  the  prison,  and  that 
during  this  time  the  summons  against  the  defendant  was  in  the 
hands  of  a  coroner.  It  was  also  proved,  however,  that  the  sum- 
mons was  not  served  on  the  defendant  until  eleven  o'clock,  A.  M., 
of  that  day,  and  it  was  admitted,  that  before  that  hour  the  debtor 
had  returned,  and  was  then  within  the  limits. 

Upon  this  evidence  the  counsel  for  the  defendant  moved  for  the 
dismissal  of  the  complaint  The  Chief  Justice  granted  the  motion, 
and  the  counsel  for  the  plaintiff  excepted  to  his  decision. 

A  motion  for  a  new  trial  was  made  at  Special  Term,  before 
Hoffinan,  J.,  who  denied  the  motion,  and  delivered  the  following 
opinion : 

Hoffman,  J. — ^The  judgment  debtor  Qans  was  on  the  limits, 
under  an  execution  against  him,  on  the  evening  of  the  24th  of 
November ;  and  between  seven  and  eight  o'clock  on  the  morning 
of  the  26th  of  November,  he  was  found  at  Hoboken.  During 
that  day  a  summons  was  put  into  the  hands  of  the  coroner, 
with  directions  to  serve  it  upon  the  sheriff.  It  was  served  at 
ten  minutes  before  eleven  in  the  forenoon  of  that  day.  It  is 
conceded  as  part  of  the  case,  that  the  debtor  had  returned  to  the 
limits  before  the  service  of  the  summons  on  the  sheriff,  although 
afiter  the  delivery  to  the  coroner. 

The  defence  of  the  sheriff  is  under  the  82d  section  of  the  Be- 
vised  Statutes,  (vol.  2,  p.  848  3  ed.,)  that  he  may  plead,  before  the 
commencement  of  the  action,  that  the  prisoner  had  voluntarily  re- 
turned to  the  jail  from  which  he  had  escaped,  or  had  been  retaken. 

It  is  not  denied,  that  before  the  Bevised  Statutes,  the  delivery 
of  a  writ  to  the  coroner  would  have  been  the  commencement  of  a 
suit,  to  fix  the  sheriff  for  an  escape.  A  clear  intent  to  put  the  writ 
in  motion  to  be  delivered  would  have  been  sufficient;  Boss  v. 
Soubber,  (4  Cow.  161,)  and  the  cases  cited  settled  this. 

It  is,  however,  equally  clear,  that  under  the  Bevised  Statutes,  (2 
B.  S.  847,  §  1,)  a  suit  was  not  commenced  so  as  to  charge  the 
sheriff,  until  service  of  the  capias  upon  him,  where  the  suit  was 
thus  instituted.  {OamUh  v.  Church,  6  Barb.  Sup.  Ct  Bep.  604, 
and  cases.) 

By  the  provisions  of  the  Bevised  Statutes,  (2  B.  S.  299,  §  88,) 
among  those  r^^atmg  the  limitations  of  actions,  it  was  enacted, 
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that  no  action  should  be  deemed  to  have  been  commenced,  within 
the  meaning  of  the  chapter,  unless  it  appeared,  "  that  the  jSist 
process  or  proceedings,  was  duly  served  upon  tibe  defendant^  or 
that  a  capias  was  issued  within  the  time  required  by  law  to  the 
shenfif  of  the  county  in  which  the  defendant  usually  resided,  or 
last  resided,  in  good  faith,  and  with  intent  actually  to  be  served, 
and  that  such  writ  was  duly  returned." 

It  is  obvious  that  this  last  clause  formed  an  exception  to  the 
general  rule  prescribed  by  the  statute,  and  was  only  in  relation  to 
the  statute  of  limitation. 

The  99th  section  of  the  Code  is  firamed  upon  the  same  principle 
as  this  provision  of  the  statute,  and  in  language  quite  sunilar. 

It  is  part  of  the  title  of  "  The  time  of  commencing  actions.'^ 

The  127th  and  184th  sections  prescribe  the  manner  of  com- 
mencing such  actions,  and  with  certain  exceptions  require  a  per- 
sonal service  of  the  summons.  The  Code  appears  thus  to  coincide 
with  the  Bevised  Statutes. 

The  case  of  Lee  v.  Averilj  in  this  court,  (1  Sand.  S.  Court  Rep. 
731,)  goes  &r  to  recognize  that  this  is  the  true  construction  of  the 
Code. 

The  motion  to  set  aside  the  nonsuit  must  be  denied,  witii  ten 
dollars  cost 

J.  If.  Bdberison^  for  the  plaintiff  appellant,  now  insisted  that 
the  judgment  dismissing  the  complaint  was  erroneous,  and  that  it 
ought  to  be  reversed,  and  a  new  trial  be  ordered,  upon  the  ground 
that  the  action  was  sufficiently  commenced  witiiin  the  meaning  of 
the  Code,  so  as  to  bind  the  sheriff,  by  the  dehveiy  of  tiie  sum- 
mons to  the  coroner  with  directions  to  serve  it  He  argued,  that 
the  provision  in  section  99  of  the  Code  is  general,  and  that  its 
effect  is,  that  in  all  cases  where  the  summons  is  actually  served, 
the  service  relates  back  to  the  issuing  of  the  summons,  and  makes 
that  the  commencement  of  the  action.  He  cited  Coha  v.  jEerr,  2 
Sand.  660 ;  and  Oregory  y.  Wdner^  1  Code  Eeporter,  210. 

A.  J.  Vanderpodj  for  the  defendant,  contended  that  section  99 
of  the  Code  only  creates  an  exception  fix>m  the  general  rule,  that 
an  action  is  not  commenced  until  the  service  of  the  summons,  and 
that  ''an  attempt  to  commence  an  action"  by  the  issuing  of  a  sum- 
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mons  is  only  to  be  deemed  equiyalent  to  its  actual  commence- 
menty  when  necessary  to  avoid  the  meaning  of  the  Statute  of  limi- 
tations. 

By  the  Coubt. — ^The  127th  section  of  the  Code,  by  declaring 
that  civil  actions  shall  be  commenced  by  the  service  of  a  sum- 
mons necessarily  implies,  that  until  such  service  the  action  cannot 
be  held  to  be  commenced.  Actual  service  is,  therefore,  imdoubt- 
edly  the  general  rule,  and  the  only  exceptions  from  this  rule  are 
those  created  by  sections  99  and  185  4  that  created  by  section  99 
is  applicable  only  where  the  commencement  of  the  action  is  ne- 
cessary to  be  shown  in  order  to  exclude  a  defence  founded  on  the 
Statute  of  limitations.  It  is  for  the  sole  purpose  of  repelling 
such  a  defence,  that  the  attempt  to  commence  an  action  by  the  de- 
livery of  a  summons,  with  ^  the  intent  that  it  shall  be  served,  is 
deemed  equivalent  to  a  commencement  by  actual  service.  As  to 
the  exceptions  created  by  section  185,  it  is  not  pretended,  that  they 
have  any  application  to  the  case  before  us.  They  substitute  pub- 
lication for  personal  service,  and  are  confined  to  actions  against 
non-resident  or  absconding  debtors  and  foreign  corporationa  Al- 
though prior  to  the  adoption  of  the  Bevised  Statutes,  an  action 
was  held  to  be  commenced  by  the  mere  issuing  of  process,  it  is 
certain  that  the  Bevised  Statutes  changed  the  law  by  substituting 
the  rule  of  actual  service,  and  we  are  clearly  of  opinion  that  it  is 
this  rule  that  the  provisions  of  the  Code  adopt  and  confirm. 

The  complaint  was  therefore  properly  dismissed,  and  the  judg- 
ment appealed  from  must  be  affirmed,  vdth  costs. 
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John  W.  Sleight  v.  William  Lbavbnworth  and  John  D. 

MoGbeqob. 

A  mortgagee  of  chatteU,  having  seized  them  for  satu&ction  of  his  demand,  the  par- 
tiets  in  possession  claiming  under  the  mortgager,  executed  an  instrument  by 
which  Uiey  agreed  to  return  and  deliyer  the  goods  to  him,  on  demand,  or  to 
pay  the  sum  of  $671.88  claimed  to  be  due.  An  assignee  of  the  mortgagee 
recoyered  against  the  parties  the  sum  of  $600,  and  costs,  in  a  suit  upon  this  in- 
strument After  execution  against  the  property  unsatisfied,  an  execution  against 
the  persons  of  the  defendants  was  issued,  under  which  one  of  them,  the  present 
plaintiff,  was  arrested,  and  gave  bail  for  the  limits.  At  the  end  of  about  nine 
days,  he  was  discharged,  and  his  bond  cancelled,  on  the  ground  that  the  judg- 
ment did  not  warrant  the  arrest. 

Meldf  in  an  action  of  &lse  imprisonment  brought  against  the  plaintiff  in  such  former 
suit,  and  his  attorney,  that  each  was  responsible  to  the  plaintiff  for  damages 

(Before  Dukb,  Camfbxll  and  Hoffman,  J.J.) 
December  term,  1855. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury,  upon  the  ground  of  an  erroneous  refiisal 
of  the  Judge  to  nonsuit  the  plaintiff  when  the  testimony  was  closed, 
and  for  error  in  his  charge. 

One  Augustus  Hurd  executed  a  mortgage  to  Henry  S.  Rosen- 
krantz,  on  the  17th  of  Ctetober,  1850,  upon  certain  personal 
property,  to  secure  payment  of  the  sum  of  $671.S8,  the  amount 
of  his  promissory  note  given  to  Bosenkrantz. 

This  note,  with  the  accompanying  mortgage,  was  assigned  to 
one  James  T.  Lecte  about  the  time  of  its  date. 

The  mortgage  was  duly  filed  on  the  day  of  its  date. 

About  the  21st  of  December,  1850,  certain  property  came  into 
the  possession  of  J.  Mills,  and  J.  W.  Sleight,  (the  present  plain- 
tiff) then  partners  in  trade,  under  the  name  of  Mills  &  Sleight, 
by  a  transfer  of  the  mortgager,  Hurd,  to  pay  them  a  debt  of  five 
hundred  dollars ;  and  that  sum  appears  to  have  been  taken  as  the 
value  of  the  goods. 

In  January,  1851,  Lecte,  through  an  agent,  seized  property  in 
the  possession  of  Mills  k  Sleight,  alleging  it  to  be  the  property 
mortgaged,  or  part  of  it 
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Mills  &  Sleight  then  executed  the  following  instrument.  It  was 
given  to  prevent  the  removal  of  the  goods. 

"Whereas  James  T.  Lecte,  by  Ids  agent,  B.  D.  Wisner,  has 
seized  on  certain  property  mortgaged  by  Augustus  Hurd  to  H.  S. 
Bosenkrantz,  and  by  said  Bosenkrantz  assigned  to  said  Lecte, 
which  property  consists  of  (enumerating  the  articles) — and  whereas 
said  property  is  now  in  the  possession  of  the  undersigned.  Now, 
therefore,  we,  the  undersigned,  agree  to  safely  keep  and  deliver 
to  the  said  Lecte,  or  to  his  said  agent,  the  said  property,  on 
demand,  as  they  now  exist,  or  to  pay  the  said  mortgagee  six  hun- 
dred and  sixty-one  dollars  and  thirty-eight  cents,  and  aU  proper 
costs,  charges,  and  interests,  which  have  or  may  accrue  thereto. 
Add,  also,  two  puncheons  of  rum,  Ac,  upon  the  terms  above 
expressed.    Dated  January  9, 1851." 

Before  the  81st  of  January,  1851,  the  note  and  mortgage  of 
Hurd,  with  this  agreement,  were  assigned  by  Lecte  to  William 
Leavenworth,  one  of  the  present  defendants.  And  on  that  day  he 
commenced  an  action  upon  the  agreement  against  Sleight  &  Mills, 
in  the  Court  of  Conmion  Fleas.  The  result  of  that  action  was  a 
judgment  in  his  favor,  on  the  15th  of  Januaiy,  1852,  for  the  sum 
of  five  hundred  dollars  damages,  and  eighty-six  dollars  and  fifty 
cents,  for  costs.  The  present  defendant,  McGregor,  was  the  attor- 
ney of  Leavenworth  in  that  action. 

Upon  this  judgment,  an  execution  was  first  issued  against  the 
property  of  the  defendants  therein,  and  upon  being  returned  unsat- 
isfied, an  execution  against  the  persons  was  issued.  Under  this, 
the  present  plaintifi)  J.  W.  Sleight,*  was  arrested,  and  gave  bonds 
for  the  jail  limits.  The  arrest  took  place  on  the  21st  of  January, 
1853,  and  the  party  was  discharged  by  an  order  of  a  Judge  of  the 
Common  Pleas,  on  the  1st  of  February  of  the  same  year.  For 
this  fidse  imprisonment  the  present  action  is  brought 

The  Judge  charged  the  jury,  at  the  trial,  that  the  arrest  of  the 
plaintiff  upon  an  execution  against  his  person,  upon  the  judgment 
which  had  been  proved,  was  wholly  unauthorized,  and  that  the 
defendants  were  both  liable  in  the  action. 

An  exception  was  duly  taken ;  and  upon  this,  and  an  excep- 
tion to  the  refiisal  of  the  Judge  to  dismiss  the  complaint,  the  case 
came  before  the  court 
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The  jury  found  a  verdict  against  both  defendants  for  one  hun- 
dred doUaJS  damages. 

J,  D,  McQregoTy  for  appellants. 

U.  S.  Lincoln^  for  respondent 

By  the  Court.  Campbell,  J. — ^It  cannot  be  disputed  that  the 
action  in  the  Common  Pleas,  and  the  recovery,  were  exclusively 
upon  the  instrument  or  bond  executed  by  Mills  &  Sleight  The 
action  was,  therefore,  upon  a  contract  merely.  The  difference  be- 
tween the  sum  mentioned  in  the  bond,  and  the  recovery,  viz., 
$500,  arose,  no  doubt,  from  the  referee's  finding  the  latter  sum  to 
be  the  value  of  the  goods  actually  taken  by  Mills  &  Sleight  There 
is  nothing  apparent  on  the  record,  or  otherwise,  in  the  case,  to 
show  that  the  present  plaintiff  could  have  been  arrested  under  the 
179th  section  of  the  Code.  (See  §  288.)  It  was  a  plain  case  of 
false  imprisonment 

The  client  is  responsible  for  the  acts  of  his  attorney,  affecting 
the  rights  of  the  p«urties  to  the  record.  Assuming  that  Leaven- 
worth was  wholly  ignorant  of  the  issuing  of  the  execution,  he  is 
yet  responsible  for  an  arrest  under  an  execution  which  was  not 
warranted  by  any  judgment    {Taylor  v.  Ihxsk,  7  Cowen,  261.) 

The  liability  of  the  attorney,  who  was  the  direct  agent  to  au- 
thorize the  arrest,  is  still  more  dear.  {Deyo  v.  Van  VaOeenburgf^ 
5  Hill,  242.) 

The  judgment  must  be  affirmed,  with  costs. 
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BoBEBT  J.  Cheseborough  V.  Geobgb  Y.  House  ana  Cabolin:^ 

E.,  his  wife. 

Although  a  samnuniB  and  eomplAint  aak  the  recovery  of  a  sum  of  money  firom  the 
defendants  generally,  yet  if  the  ease  made  shows  a  demand  binding  merely  the 
separate  estate  of  a  married  woman,  the  cause  is  of  an  equitable  nature,  and 
should  be  tried  at  Spedal  Term,  without  a  jury. 

The  complaint  alleged  that  the  defendant^  the  wife,  was  to  take  the  furniture,  the- 
subject  of  the  suit,  in  her  own  name,  and  pay  for  it  out  of  her  own  firndsw  The 
defendants,  answering  jointly  and  sereraUy,  averred  that  the  wife  was  solely 
interested;  that  the  money  paid  was  paid  out  of  her  separate  estate,  and  that 
die  had  separate  estate  to  the  amount  of  $6,000.  The  written  agreement,  upon 
whieh  the  action  chiefly  rested,  was  signed  by  Smith  and  Caroline  £.  House, 
and  the  property  was  transferred  to  her,  and  she  covenanted  to  pay  the  stipu- 
lated price  in  the  manner  therein  stated. 

Sdd,  that  her  separate  estate  was  bound,  and  judgment  given  for  recovery  of  the 
demand  out  of  it 

The  case  distinguished  firom  that  of  SmUer  v.  VaUntins,  (4  Dner,  96.) 

Porm  of  a  judgment  in  such  a  case. 

(Before  Dusb,  Gahfbell  and  HomuK,  J.J.) 
December  term,  1855. 

Appeal  fix>ni  a  judgment  at  Special  Term,  entered  the  80th  of 
December,  1854,  as  follows : 

This  cause  having  been  brought  to  trial  at  a  Special  Term  of  this 
court,  held  at  the  dty  of  New  York,  before  the  Hon.  Murray 
Hoffman,  one  of  the  justices  thereof,  on  the  issue  of  &ct  join^ 
therein,  and  after  hearing  B.  Beed,  and  others,  of  counsel  for 
the  plaintiff,  and  Wm.  W.  Niles,  of  counsel  for  the  defendants,  and 
on  due  consideration  by  the'  court,  it  appearing,  that  on  or  about 
the  first  day  of  March,  one  thousand  eight  hundred  and  fifty-three, 
Caroline  E.  House,  one  of  the  defendants,  then  being  a  femme 
covert^  to  wit,  the  wife  of  the  said  George  V.  House,  other  of  the 
said  defendants,  entered  into  an  agreement  or  contract  in  writing 
with  Joseph  L.  Smith,  the  assignor  of  the  plaintiff  in  said  cause, 
for  the  purchase  from  him  of  certain  goods  and  chattels,  then  be- 
ing in  the  house  number  845  Broadway,  in  said  city,  and  by  which 
said  agreement  or  contract,  the  said  Caroline  E.  House,  undertook 
and  promised  to  pay  to  the  said  Joseph  L.  Smith  for  the  said  goods 
and  chattels,  the  sum  of  three  thousand  and  five  hundred  dollars, 
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at  the  times  and  in  the  manner  pointed  out  by  said  agreement^  and 
that  the  said  Caroline  E.  House  was  possessed  of  separate  property 
and  estate,  which  she  held  to  her  sole  and  separate  use,  free  from 
the  control  of  her  said  husband,  and  that  the  said  contract  was 
entered  into  by  the  said  Caroline  E.  House  for  her  benefit,  and 
that  she  acquired  thereby  the  said  goods  and  chattels  which  was 
then  and  there,  by  the  said  contract,  conveyed  to  her,  by  the  said 
Joseph  L.  Smith,  and  became  her  sole  property,  and  that  such 
contract  was  intended  to  be,  and  is,  by  the  law  of  this  state,  a 
charge  upon  the  separate  property  and  estate  of  the  said  Caroline  E. 
House,  and  it  appearing  further  that  the  sum  of  five  hundred  dol- 
lars, being  a  part  of  said  sum  of  three  thousand  five  hundred  dol- 
lars, the  purchase  money  aforesaid,  with  interest  from  the  said  first 
day  of  March,  one  thousand  eight  hundred  and  fifty-three,  is  due 
to  the  said  plaintift^  as  the  assignee  of  the  said  Joseph  L.  Smith, 
and  is  unpaid,  and  that  the  said  plaintiff  is  entitled  to  the  pay- 
ment of  the  said  sum,  together  with  his  costs  and  disbursements  in 
this  cause,  out  of  the  separate  property  and  estate  of  the  said  Car- 
oline E.  House,  and  that  the  said  George  V.  House  was,  at  the 
conmiencement  of  this  suit^  and  still  is,  the  husband  of  the  said 
Caroline  E,,  and  by  reason  thereof)  a  proper  party  to  this  suit,  it 
is  ordered  and  adjudged,  that  this  court,  by  virtue  of  the  power 
and  authority  vested  therein,  doth  order  and  adjudge,  that  the 
said  sum  of  five  hundred  dollars,  together  with  fifty-six  dollars 
and  sixty-six  cents,  the  interest  aforesaid,  and  one  hundred  and 
eighteen  dollars  and  twenty-eight  cents,  the  costs  and  disburse- 
ments of  the  plaintiff  in  said  cause,  which  said  sums  amount,  in 
all,  to  six  hundred  and  seventy-four  dollars  and  ninety-four  cents, 
to  be  paid  to  the  said  plaintiff  by  the  said  Caroline  E.  House,  out 
of  her  separate  property  and  estate. 

This  case  is  made  by  the  defendants  to  set  aside  said  judgment, 
and  for  judgment  for  the  defendants  for  their  costs,  or  for  a  new 
trial,  with  leave  to  turn  the  same  into  a  Bill  of  Exceptions. 

The  material  allegations  of  the  pleadings,  and  the  &cts  found, 
are  sufficiently  stated  in  the  opinion  of  the  court 

W.  W.  Niles,  for  the  appellants,  and  defendants. 

N.  &  EawJandj  for  the  plaintiff,  respondent 
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By  the  Coubt.  Hoffman,  J. — ^The  principal  qufistaon  in  the 
case  is  one  of  importance  and  some  difficulty.  It  is  whether  such 
a  judgment  as  has  been  entered  can  be  rendered  against  Mrs.  House, 
a  married  woman,  upon  these  pleadings  and  tQstimonj. 

But  other  and  minor  questions,  necessary  to  be  passed  upon, 
should  first  be  determined. 

1.  The  point  whether  the  cause  was  not  tried  at  Special  Term 
without  a  jury,  irregularly  and  contrary  to  the  Code,  depends 
upon  the  question  whether  the  judgment  can  be  sustained  as  it 
stands.  It  is  a  judgment  against  the  separate  estate  of  a  married 
woman,  to  be  satisfied  out  of  that  It  must  rest  upon  her  capacity 
to  bind  such  separate  estate — ^upon  her  having  it — and  upon  her 
having  actually  and  legally  boimd  it  Such  a  case  is  manifestly 
an  equitable  cause  of  action ;  the  judgment  must  be  an  equitable 
judgment  It  was  appropriate  to  the  Equity  Tribunal  before  the 
Code.  Under  the  received  construction  of  the  253d  and  264th 
sections  of  the  Code,  it  clearly  woidd  be  a  case  triable  by  the 
court     {Em  V.  M'Carihy,  8  Code  Rep.  50.) 

2.  The  next  question  relates  to  the  rent  which  Smith  agreed  to 
pay  by  the  contract  with  the  defendants. 

The  &ct8  are  merely  these:— Lent  was  the  landlord  of  the 
premises,  and  Smith  his  lessee.  Upon  transferring  the  furniture, 
and  as  part  of  the  stipulations  between  him  and  the  defendants, 
he  was  to  pay  all  the  rent  and  interest  thereon  down  to  the  21st 
of  March,  1858,  the  date  of  the  agreement.  Suits  arising  between 
Smith  and  Lent,  the  former,  under  orders  in  the  suits,  paid  into 
court  all  the  rent  due  down  to  that  time,  but  without  interest 
Lent)  the  landlord,  proves  this,  and  that  he  received  the  moneys. 
He  says  the  amount  paid  in  was  due  to  him.  He  has  never,  so 
&r  as  known  in  the  case,  made  a  claim  for  any  thing  in  the  shape 
of  interest  It  seems  clear-  that  Lent  never  could  sue,  or  in  any 
way  molest  the  defendants,  or  the  property,  for  the  rent  faUing  due 
up  to  the  21st  of  March,  1858 ;  and,  hence,  the  spirit  of  Smith's 
engagement  has  been  fulfilled. 

8.  In  regard  to  the  admission  of  the  statements  of  the  husband 
as  to  the  amount  due  upon  the  mortgage,  this  is  to  be  observed : — 
The  opinion  of  the  Judge  at  Special  Term,  and  the  finding  show, 
from  testimony,  independently  of  the  husband's  testimony,  that 
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the  sum  of  $506.22  was  due.  This  is  not  shown  to  rest  solely  on 
the  husband's  admissions. 

4.  The  material,  indeed  the  only  question  of  difficulty  in  the 
cause,  is  that  which  relates  to  the  liability  of  the  separate  estate 
of  Mrs.  House  to  this  judgment.  Could  die  bind  it  at  all  ?  Did 
this  contract  bind  it? 

The  complaint  states  that  both  of  the  defendants  were  interested 
and  concerned  in  the  purchase  of  the  said  furniture,  goods  and 
chattels,  and  are  now  interested  in  the  same.  Yet  as  it  was  con- 
templated by  t^e  defendants  to  pay  for  such  furniture,  &c.,  usually 
out  of  fiinds  belonging  to  said  Caroline  E.  House,  in  her  own 
right,  it  was  agreed  and  arranged  by  the  defendants,  that  the  said 
Caroline  should  take  and  hold  the  title  and  ownership  of  the  said 
goods,  &c.,  in  her  own  name,  which  was  accordingly  done;  and 
the  said  Caroline,  with  the  consent  of  her  husband,  and  under  his 
direction,  executed  a  written  agreement  in  her  own  name,  with 
Smith,  to  purchase  such  furniture,  and  to  make  the  payments 
therefor  in  effect  as  above  specified. 

The  defendants  answered  jointly  and  severally,  and  deny  that 
both  of  them  were  interested  in,  and  concerned  in  the  purchase  of 
the  furniture,  &c.,  but  that  the  said  Caroline  was  alone  ^concerned 
and  interested  in  the  purchase  thereof  and  now  is  solely  interested 
in  the  purchase  thereof  and  that  the  money  paid  on  account  of 
the  purchase  thereof  was  paid  out  of  her  own  separate  and  private 
&nds.  This  was  repeated  in  nearly  the  same  terms  in  the  amended 
answer.  Again,  it  is  stated  in  the  answer,  that  the  said  Caroline 
was  worth,  in  her  own  right,  at  least  $6,000. 

The  agreement  on  which  the  action  chiefly  rests,  is  between 
Smith  and  Caroline  E.  House.    It  is  to  this  effect : — 

That  in  consideration  of  $8,500,  to  be  paid  to  him,  Smith,  by 
Caroline  E.  House,  party  of  llie  second  part^  he  had  bargained  and 
sold  to  her  all  the  furniture,  &c.,  then  on  the  premiaes  845  Broad- 
way, and  92  Leonard  street,  to  hold  to  her  the  said  party  of  the 
second  p%rt.  Mrs.  House,  the  party  of  the  second  part,  covenanted 
to  pay  in  the  manner  stipulated,  $500  on  delivery;  $668  to  be 
paid  to  Beardesly  to  cancel  a  mortgage  held  by  him  ;  $1,400  on 
or  before  the  15th  of  May  ensuing ;  a  piano-forte  at  $325 ;  and 
the  balance  on  the  payment  by  Smith  of  all  rent  due  on  such 
premises  to  the  date,  with  interest 
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This  instrument  was  executed  bj  Smith  and  Caroline  E.  House. 

Certain  payments  are  endorsed  upon  it,  one  of  $250,  another  of 
$1,142,  composed  of  the  piano  $825,  cash  in  court  $750,  and  sun- 
dries $67.  In  the  smnmer  of  1853,  Smith  states  Mrs.  House  ad- 
mitted there  was  $1,400  due  on  the  purchase.  Then,  in  Septem- 
ber, 1853,  an  instrument  is  executed  by  Caroline  E.  House,  with 
her  husband,  acknowledging  that  there  remained  due  on  the 
Beardesly  mortgage  $693.38,  and  agreeing  to  pay  it  in  the  right 
o^  and  for  the  benefit  of  the  said  Caroline  E.  House.  The  plain- 
tiff had  obtained  an  assignment  of  this  mortgage,  and  the  above- 
stated  covenant  was  therefore  to  pay  the  amount  to  him. 

It  has  been  contended  that  the  case  is  governed  by  that  of 
Swiizcr  V.  Valentin^  (10  Howard,  109,)  decided  in  this  court.  The 
differences  are  marked,  and,  in  my  opinion,  decisive. 

The  action  was  by  the  husband  claiming  articles  of  funuture 
against  a  mortgagee,  who  had  taken  possession.  The  wife  had 
given  her  note,  and  executed  a  chattel  mortgage  on  the  fiimiture, 
to  secure  the  purchase  money,  and  rent  paid  for,  and  meats  and 
provisions  furnished  to  her,  while  she  was  conducting  a  boarding- 
house.  The  articles  seized  imder  the  mortgage  by  the  defendant 
were  in  the  husband's  house.  He  had  never  consented  to,  nor  au- 
thorized, the  execution  of  the  mortgage  by  the  wife.  He  had  never 
done  any  act  to  waive  his  right  to  treat  the  property  as  his  own 
by  the  marital  law.  There  was  no  evidence  of  any  separate  estate 
belonging  to  the  wife,  and  no  evidence  of  any  engagement  to  pay 
for  the  properly  out  of  it 

The  decision  of  the  court  in  &vor  of  the  plaintiff  was  placed  on 
the  following  positions. 

The  acts  of  1848  and  1849  only  capacitate  a  married  woman  to 
hold  a  separate  property  as  her  own,  and  to  dispose  of  it  as  effec- 
tually as  if  she  were  unmarried.  The  capacity  given  to  her  to 
purchase  is  limited  to  purchases  which  she  may  make  o;i  the 
credit  of  her  separate  estate,  or  for  which  she  may  pay  with  such 
separate  estate.  A  married  woman,  who  has  no  separate  estate, 
cannot  make  a  contract  now  which  would  not  have  been  valid 
before  the  statutes;  and  there  was  no  evidence  that  Caroline 
Switzer  ever  had  any  separate  estate.  The  husband  was  liable  for 
its  price,  and  it  could  be  taken  on  execution  against  him. 

In  the  present  case,  Mrs.  House  possesses  separate  property. 
D.— V.  9 
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The  complaint  avers  that  payment  was  to  be  made  out  of  it  The 
answer  absolutely  denies  a  joint  purchase.  The  proof  is  distinct 
by  the  instruments,  to  one  of  which  the  huaband  is  a  party,  that 
she  and  her  separate  estate  were  alone  to  be  bound.  It  may  be 
doubted  whether  the  husband  is  in  any  way  liable. 

It  is  then,  I  apprehend,  the  substitution  of  6ne  piece  of  separate 
property,  by  an  engagement  to  pay  money,  which  was  her  separate 
property,  in  order  to  procure  it 

Can  the  &ct  that  she  meant  to  go  on  and  use  the  furniture,  &a, 
in  keeping  a  boarding-house,  in  other  words,  in  trading,  make  a 
difference  ?    I  apprehend  not 

In  The  North  American  Coal  Co,  v.  Dyeti^  (7  Paige,  1,)  a  married 
woman  had  constituted  an  agent  to  carry  on  a  manu&ctory  of 
cotton,  in  which  she  was  interested  as  her  separate  estate.  His 
contracts  were  held  to  bind  her  property,  for  supplies  ftimishedi 
and  labor  bestowed. 

Her  liability  for  even  general  personal  engagements  is,  probably, 
settled  by  authorities ;  at  any  rate,  a  specific  engagement  to  pay 
out  of  her  separate  estate  is  amply  sufficient 

The  present  amounts,  in  substance,  to  such  a  case,  (8  Mylne  k 
Keene,  209.) 

It  cannot  be  that  the  husband,  in  this  instance,  could  assert  any 
right  to  this  property. 

The  judgment  must  be  affirmed,  with  costs. 


BoBEBT  Babtow  and  Mabia  L.,  his  wife,  v.  Sdcbon  Dbapeb. 

In  A  joint  aotlon  by  hnsband  and  wife  for  the  reoovery  of  land,  no  separsie  jadgment 
can  be  given  in  fiivor  of  the  wife  and  agaSnit  the  husband.  They  mnat  recover 
Jointly,  or  not  at  alL 

Hence,  there  can  be  no  recovery  when  it  appears  that  the  husband  has  debarred 
himself  by  his  voluntary  acts,  firom  claiming  the  posseadon  during  his  own  life, 
when  he  is  tenant  by  the  courtesy,  or  when  he  is  not»  during  the  joint  lives  of 
himself  and  wife. 

The  plaintiff,  in  an  action  for  the  recovery  of  land,  is  bound  to  show,  either  a  prior 
actual  posMBsion,  or  a  paramount  legal  titles 

In  this  caee,  all  the  Judges  concurred  in  holding— 

\  That  tb4B  plaintiff  could  not  sustain  the  action  upon  the  ground  that  the  strip  or 


I 
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parcel  of  land  demanded,  and  which  was  formerly  part  of  a  public  street  in  the 
dty  of  New  York,  had  been  allotted  to  them  upon  a  partition  between  the  heirs 
of  O.  Lorrillard,  deceased. 
2.  That  the  action  could  not  be  maintained  upon  the  ground  that  Mrsi  Bartow,  as 
a  co-heir  of  G.  L.,  was  entitled  to  an  undivided  tenth  of  the  parcel  demanded, 
even  upon  the  assumption  that  G.  I^  was  the  owner,  since  it  appeared  from  the 
evidence  that  her  husband  had  consented  to  the  proceedings  by  which  the  de- 
fendant had  acquired  his  title. 
And  lastly,  that  had  all  the  heirs  of  G.  L.  united  in  the  action,  there  could  have 

I  been  no  recovery,  idnce  the  evidence  was  wholly  insufficient  to  show  that  either 

the  title,  or  the  possession,  was  ever  vested  in  the  ancestor. 

I  Hoffman,  J.,  was  also  of  opinion  that  the  title  shown  by  the  defendant,  and  which 

was  derived  from  the  corporation  of  the  city,  was  valid  and  unimpeachable, 

'  upon  the  ground  that  the  street,  of  which  the  parcel  demanded  in  tills  action 

was  formerly  a  part,  and  which  had  been  regularly  dosed,  was  an  tmeiefUpubUc 
street  of  the  city,  and  that  in  relation  to  all  such  streets,  it  is  a  matter  of  fact,. 

'  and  of  legal  presumption,  that  the  fee  is  vested,  exclusively  and  absolutely,  in 

the  corporation. 
Verdict  set  aside,  and  complaint  dismissed  with  costsi 

F 

(Before  Dceb,  Caxpbku.  and  Hoffman,  J.J.) 
December  term,  1866. 

Case  upon  a  verdict  rendered  by  the  direction  of  the  court  in 
favor  of  the  plaintiflfe,  for  the  recovery  of  the  premises  claimed, 
and  $1,000  damages  for  withholding  the  possession,  and  taken, 
subject  to  the  opinion  of  the  court  at  General  Term,  upon  the 
questions  of  law  arising  upon  the  evidence. 

All  the  material  facts,  and  the  questions  ndsed  and  argued  by 
the  counsel,  are  fuUy  stated  in  the  opinion  of  the  court 

December  9. — D.  Marvin^  for  the  plaintiffs,  contended  that  they 
were  entitled  to  judgment  upon  the  verdict,  with  costs  and  with 
the  mesne  profits,  at  the  rate  of  $500  per  annum,  since  the  rendi- 
tion of  the  verdict.  The  main  proposition  upon  which  he  rested 
his  argument  was,  that  it  is  established  law  that  a  conveyance  of 
land,  bounded  on  a  public  highway,  carries  with  it  the  fee  to  the 
centre  of  the  road  as  part  and  parcel  of  the  grant,  and  when  the 
road  is  discontinued  the  land  reverts  to  the  owner,  and  that  the 
rule  is  the  same  in  cities  as  in  other  parts  of  the  state.  He  cited 
numerous  authorities,  andamong  them,  the  following : — 8  Kent's 
Com.  432 ;  Woolwich  on  Ways,  5 ;  12  Wend.  871 ;  2  John.  857 ; 
12  John.  252;  15  John.  447;  6  Com.  518;  5  Wend.  420;  9  Paige, 
550;  1  Sand.  S.  C.  Eep.  828;  4  Hill,  877;  1  E.  D.  Smith,  802. 
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W.  M.  Evaris^  contra,  insisted  that  the  verdict  ought  to  be  set 
aside  and  the  complaint  be  dismissed.  Upon  the  main  question, 
he  argued  that  to  make  a  good  title  to  the  soil  of  a  highway,  by 
virtue  of  a  grant  of  abutting  land,  it  is  necessary,  to  carry  up  the 
deduction  of  title  to  a  source,  when  the  possession  of,  or  title  to, 
the  soil  of  the  highway  is  united  with  the  possession  oj^  or  title 
to  the  abutting  land ;  and  that  no  such  proof  had  been  given,  or 
attempted  to  be  given.  He  also  contended,  that  the  rule  of  con- 
struction in  regard  to  highways  is  not  applicable  to  streets  in  this 
city,  but  that  here  the  presumption  is,  that  the  fee,  and  not  a 
mere  easement  of  right  .of  way,  is  in  the  public.  Among  other 
authorities,  he  cited,  HoflEman's  Treat,  on  Eights  of  Corporations, 
pp.  250,  291-i ;  1  Wend.  262 ;  2  id.  492 ;  8  id.  85 ;  19  id.  128 ; 
4  Com.  542;  4  Hill,  869;  2  Sand.  S.  C.  Eep.  234;  Ernbary  v. 
Conner^  8  Comst  511. 

By  the  Court.  Hoffman,  J. — ^There  are  four  propositions 
under  which  all  the  material  facts  and  questions  of  law  arising  in 
this  case  may  be  distributed.  Upon  three  of  these  all  the  mem- 
bers of  the  court  concur  in  the  views  I  am  about  to  state.  Upon 
the  fourth  proposition,  I  express  my  own  opinion  merely. 

First  That  the  present  plaintiflSs  cannot  sustain  the  action  for 
recovery  of  the  whole  strip  demanded,  even  supposing  that  George 
Lorrillard  had  any  estate  or  interest  in  it. 

Second.  That  the  present  plaintiffs  cannot  sustain  the  action  for 
the  proportion  which  they  would  be  entitled  to,  in  right  of  Mrs.  Bar- 
tow as  a  co-heir  of  George  LorriUari  That  proportion  is  one-tenth. 

Third.  That  all  the  heirs  of  Lorrillard  could  not  unitedly  sustain 
such  an  action. 

Fourth.  That  no  one  could  sustain  a  similar  action,  because  the 
proceedings  to  close  Cross  street  were  legal,  and  have  vested  a 
good  title  in  the  defendant. 

FKrst.  The  action  is  brought  to  recover  a  certain  strip  of  land 
formerly  part  of  Cross  street,  and  described  as  follows : — All  that 
parcel  of  ground  situate  in  the  6th  ward  of  the  city  of  New  York, 
heretofore  a  part  or  portion  of  the  street  called  Cross  street,  and 
bounded  and  containing  as  follows:  Beginning  at  a  point  on  the 
northerly  side  of  Chambers  street,  distant,  north-westwardly,  30 
feet  from  the  comer  of  Centre  and  Chambers  streets,  and  runs 
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thence  north-easterly  along  the  easterly  line  of  Cross  street,  being 
also  the  line  of  land  belonging  to  the  estate  of  (George  Loirillard, 
87  feet  5  inches,  to  a  corner  of  land  belonging  to  the  said  estate  of 
George  Loirillard,  and  land  of  George  Bruce ;  thence  north- west- 
wardly,  as  the  line  between  the  lands  of  the  estate  of  George  Lor- 
rillard  and  the  land  of  George  Bruce  would  run,  if  extended 
20  feet  9  inches  to  the  centre  of  Cross  street,  thence  south-westerly 
43  feet  2  inches,  to  the  line  or  side  of  Chambers  street  aforesaid, 
and  thence  along  the  same,  20  feet  to  the  place  of  beginning. 

The  description  in  the  complaint  is  more  condensed.  This  is 
taken  finom  the  deed  of  the  Manhattan  Company  hereafter  men- 
tioned. 

George  LoriUard  derived  title  on  the  1st  of  June,  1808,  by  a 
conveyance  from  John  Murphy,  to  a  parcel  of  ground  thus  de- 
scribed :  "  All  that  certain  lot,  piece,  or  parcel  of  ground  situate 
and  fionting  to  Augustus  street,  in  the  sixth  ward  of  the  city  of 
New  York,  bounded  easterly  in  front  on  Augustus  street,  westerly, 
by  a  certain  street  called  Cross  street,  northerly,  by  a  lot  of  ground 
formerly  in  the  possession  of  John  Wade,  and  southerly,  by  a  lot 
of  land  formerly  in  the  possession  of  John  Strieker,  containing  in 
breadth,  in  front  and  rear,  each  twenty-five  feet,  and  in  length,  on 
each  side,  about  one  himdred  and  six  feet,  more  or  less ;  (all  such 
part  of  the  said  lot,  when  Chambers  street  shall  be  opened  and 
extended  to  Augustus  street  aforesaid,  as  will  be  necessary  to  form 
a  {continued)  parallel  line  with  the  northerly  side  of  Chambers 
street,  only  excepted.)  And  also,  all  the  right,  title  and  interest 
of  the  said  John  Murphy,  in,  and  to  such  part  of  the  said  lot  of 
land,  formerly  in  the  possession  of  the  said  John  Strieker,  as  shall 
on  the  opening  and  extending  of  Chambers  street  aforesaid,  be 
and  remain  on  the  northerly  side  of  the  above  {continued)  parallel 
line." 

Before  November,  1882,  George  Lorrillard  died.  His  will  was 
contested,  and  finally  set  aside.  His  heirs-at-law  succeeded  to  his 
estate.  The  final  decision  was  in  December,  1835.  Some  time 
prior  to  the  death  of  Lornllard,  Augustus  street  w^  widened,  and 
Chambers  street  extended  eastwardly  to  Augustus  street.  And 
this  last  street  was  afterwards  called  City  Hall  Place. 

The  diagrams  which  I  have  drawn  from  the  proo6  and  exhibits 
show  the  situation  of  the  property  at  dififerent  periods  from  Lor- 
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rillard's  purchase  to  his  death.  No.  1,  shows  the  lot  at  the  time 
of  the  purchase.  No.  2,  exhibits  it  as  affected  by  the  extension 
of  Chambers  street,  and  the  widening  of  Augustus  street.  In 
this  the  parcels  are  marked  C  C,  which  were  taken  for  widening 
Augustus  street;  and  the  parcels  A  and  B,  are  those  made  by 
the  continuation  of  Chambers  street  Parcel  A,  is  the  strip  re- 
served in  the  deed  fix)m  Murphy.  Parcel  B  is  that  to  which  the 
right  and  title  of  Murphy  is  conveyed,  referring  to  it  as  part  of 
the  lot  formerly  in  possession  of  John  Strieker.  No.  8,  shows 
.the  lot  as  it  existed  on  the  8th  of  March,  1886. 

In  this  position,  and  on  the  8th  of  March,  1886,  a  bill  was  filed 
for  a  partition  of  the  real  estate  of  George  LorriUard  among  his 
heirs.  A  large  estate  was  sought  to  be  divided,  and  among  the 
parcels  set  forth  in  the  bill  of  complaint,  was  a  lot  of  ground  de- 
scribed as  follows.  "  All  those  three  tenements  and  lots  of  land 
lying  on  the  northerly  side  of  Chambers  street,  in  the  city  of  New 
York,  and  extending  &om  Cross  street  to  City  Hall  Place,  being 
known  and  distinguished  as  Nos.  19,  21,  and  28,  Chambers  street, 
and  taken  together,  are  bounded  as  follows,  to  wit :  south-westerly, 
in  front,  by  Chambers  street;  north-easterly,  in  the  rear,  by  a  lot 
of  ground  belonging  to  George  Bruce ;  north-westerly,  by  Cross 
street ;  and  south-easterly,  by  City  Hall  Place,  formerly  Augustus 
street,  containing  in  front,  on  Chambers  street  eighty-nine  feet 
eleven  inches,  (89  ft.  11  in. ;)  in  the  rear,  upon  ground  of  said  Bruce, 
one  hundred  and  one  feet  two  inches,  (101  ft.  2  in. ;)  upon  the  City 
Hall  Place,  nine  feet  two  inches,  (9  ft.  2  in. ;)  and  upon  Cross  street, 
thirty-seven  feet  five  inches,  (87  ft.  5  in.)  more  or  less. 

Pending  the  suit  in  partition,  and  before  the  6th  of  December, 
1888,  proceedings  which  had  been  taken  by  the  Common  Council 
for  the  opening  of  Centre  street  and  closing  of  Cross  street,  were 
consummated.  These  proceedings  had  been  commenced  by  the 
usual  petition  to  the  Supreme  Court,  in  June,  1886.  The  com- 
missioners' report  and  supplemental  report  were  presented  to  that 
court  for  confirmation,  in  January,  1887,  and  were,  by  rule,  duly 
confirmed  on  the  4th  of  that  month. 

The  effect  of  these  proceedings,  upon  the  parcel  of  ground  in 
question,  was,  to  reduce  the  line  on  Chambers  street  from  89  feet 
11  inches  to  SO  feet^  and  to  make  the  fix)nt  on  Centre  street  28  feet 
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4  inches.  The  closiiig  of  Cross  street  deprived  the  owners  of  a 
firont  upon  it 

Diagram  No.  4  shows  how  the  lot  then  stood. 

On  the  6th  of  December,  1888,  a  Master  in  Chancery  made  his 
report  in  the  partition  suit,  in  which  he  stated  the  above  changes 
made  since  the  bill  was  filed ;  that  the  effect  had  been  to  take  off 
the  whole  of  No.  19  (street  number)  Chambers  street^  and  most 
of  No.  21.  The  residue  of  No.  21  had  been  added  to  No.  28, 
and  formed  one  lot,  as  shown  upon  a  diagram  annexed  to  the 
report  The  diagram  is  exactly  No.  4 ;  the  words,  in  red  ink, 
"now  owned  by  the  Manhattan  Company,"  being  found  upon  it 

On  the  5th  of  February,  1889,  an  order  confirming  the  com- 
missioners'  report  was  made,  and  on  the  26th  of  June,  1889,  the 
commissioners  appointed  to  make  partition  reported,  and  their 
report  was  confinned  on  the  10th  of  July. 

It  should  here  be  observed,  that  on  the  28d  of  January,  1838, 
the  Corporation  of  New  York,  having  first  offered  the  strip 
of  land  in  question  to  the  heirs  of  Lorillard,  sold  and  conveyed 
it  to  the  Manhattan  Company ;  received  payment  of  the  price, 
and  in  their  conveyance,  bounded  and  described  the  parcel  pre- 
cisely in  the  same  manner  as  the  strip  demanded  in  this  action  is 
described. 

It  should  also  be  noticed,  that  the  Manhattan  Company  had,  for 
many  years  previous  been  the  owners  of  the  land  fronting  on  the 
west  side  of  Cross  street,  fix)m  Chambers  street  to  Beade  street 

And  then,  as  before  observed,  the  commissioners  in  partition 
made  their  report,  confirmed  in  February,  1889,  and  therein 
allotted  to  Bobert  Bartow  and  Maria  L.  Bartow,  in  right  of  said 
Maria,  a  parcel  of  groimd  thus  described :  ^'  All  that  lot,  Ac.,  at 
the  north-west  comer  of  Chambers  street  and  Centre  street  (being 
all  that  remains  of  the  three  parcels  of  ground  described  iu  the 
bill  in  this  case  as  Numbers  19,  21,  and  23,  Chambers  street)  and 
is  bounded  south-westerly,  in  fix)nt,  on  Chambers  street;  north- 
easterly, in  the  rear,  by  a  lot  of  ground  belonging  to  George 
Bruce;  north-Westerly  by  ground  belonging  to  the  Manhattan 
Company,  (formerly  part  of  Cross  street,)  and  south-easterly  by 
Centre  street;  containing  in  front,  on  Chambers  street,  80  feet; 
in  the  rear,  upon  ground  of  George  Bruce,  88  feet  2  inches ;  on 
the  north-westerly  side,  87  feet  5  inches ;  and  on  Centre  streel^  28 
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feet  4  inches,  be  the  same  more  or  less ;  being  part  of  the  parcel 
of  ground  granted  and  released  to  George  Lorrillard  by  John 
Murphy,  by  deed  dated  June  1st,  1808,  recorded  in  liber  80, 
p.  288." 

It  is  admitted  that  no  allotment  made  by  the  commissioners  in 
partition  to  any  of  the  heirs  of  Lorrillard,  will  include  the  strip  in 
question,  unless  it  passes  by  the  allotment  to  the  plaintifis. 

In  our  opinion  it  is  perfectly  clear  that  it  did  not  pass  to  them, 
and  that  if  the  heirs  collectiyely  ever  had  or  ooidd  claim  a  right 
to  it,  it  remains  a  part  of  the  undivided  estate  of  their  ancestor. 

It  is  manifest  that  it  was  never  carried  into  or  estimated  as  a 
part  of  the  estate  to  be  apportioned.  It  was  valued,  in  1837,  at 
over  $7,000. 

Every  term  of  the  description  in  the  allotment  to  the  plaintifib 
is  fulfilled  and  met,  by  excluding  this  parceL  The  comer  of 
Centre  and  Chambers  streets  is  taken  as  a  definite  point  The 
length  on  Chambers  street  is  precisely  fixed  at  thirty  feet.  The 
plaintiflb  themselves  prove  that  in  January,  1888,  the  Manhattan 
Company  took  possession  of  the  strip,  claiming  to  have  purchased 
the  same  of  the  Corporation  of  New  York,  and  the  diagram 
to  the  Master's  report,  designating  the  lot  to  be  set  off  as  part 
of  the  estate,  speaks  of  this  strip,  "as  now  owned  by  the 
Manhattan  Company."  To  give  the  parcel  in  question  to  these 
plaintifife  separately,  under  this  allotment,  would  be  to  adopt  a 
very  forced  construction  of  words,  and  when  that  construction 
would  work  injustice  to  others. 

"We  are  all  clear  in  the  conclusion  that  the  plaintiffii  cannot  sus- 
tain this  action  for  the  whole  of  the  parcel  demanded. 

Second,  The  present  plaintiff  cannot  sustain  the  action  for  the 
proportion,  viz. :  one-tenth  which  Mrs.  Bartow  would  take  as  a 
co-heir  of  George  Lorrillard,  assuming  that  he  was  vested  with 
any  right  in,  or  title  to,  the  strip. 

The  decision  of  the  Court  of  Appeals  in  Embury  v.  Oonner^ 
(8  Comstock  E.  611,)  determined,  that  the  179th  section  of  the 
general  act  relating  to  the  city  of  New  York,  (2  R.  L.  1818,  p.  416,) 
authorizing  the  taking  of  fractional  portions  of  lots,  which  were 
not  within  the  limits  avowedly  taken  for  public  use,  was  uncon- 
stitutional, unless  it  was  done  with  the  owner's  consent ;  that  the 
act  could  be  construed  so  as  to  provide  for  the  taking  with  such 
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consent;  and  then  its  provisions  would  be  lawAil.  That  consent 
could  be  proven  like  any  other  fact.  The  statute  of  frauds,  as 
affecting  real  estate,  without  writing,  did  not  apply,  if  a  parol 
consent  could  be  proven. 

As  to  what  amounts  to  such  a  consent,  the  court  approved  the 
decision  in  Baker  v.  Brannan^  (6  Hill,  47.)  There  an  action  brought 
by  a  party  for  damages  assessed  upon  lajdng  out  a  private  road 
under  a  statute,  was  held  sufficient  proof  of  assent.  The  statute 
was  to  be  read,  with  the  proviso  that  the  owner  should  consent. 
The  action  was  proof  of  it,  and  assumpsit  would  lie  by  him  against 
the  party  assessed. 

Again.  Justice  Jewett  adverts  to  the  statement  in  the  report  of 
the  commissioners,  that  they  had  awarded  a  certain  sum  to  the 
devisees  of  Daniel  Ayman,  in  consequence  of  their  relinquishing 
their  interest  in  the  parcel  of  ground  taken,  and  says  that  the 
statements  in  the  proceedings  and  report  were  admissible  in  evi- 
dence, to  show  that  the  parties  to  the  suit  were  parties,  by  actual 
appearance,  to  the  proceedings. 

The  court  consider  Embury  bound,  by  his  appearance  and  acts, 
and  observe  that  if  it  was  shown,  that  he  was  authorized  to 
represent  the  others  before  the  commissioners,  it  would  show  their 
consent  also,  especially  when  connected  with  the  fact  that  they 
received  the  compensation  awarded.  The  learned  Judge  then 
adverts  to  the  fact  of  Margaret  Jacot  being  a  married  woman,  and 
expressly  hcdds  that  her  consent  could  have  been  given  and 
proven  in  the  same  manner  as  that  of  adults.  But  there  was  not 
sufficient  proof  of  her  consent. 

We,  in  the  first  place,  consider  the  present  case  as  if  Mrs.  Bar- 
tow had  not  bound  herself,  or  could  not  bind  herself,  by  what  has 
taken  place.  But  the  action  is  by  the  husband  and  wife.  The 
husband  is  entitled  to  the  whole  rents  and  profits  of  this  property, 
if  recovered,  during  their  joint  lives,  if  there  are  no  children,  and 
during  his  life,  if  there  are.  No  separate  judgment  can  be  given 
in  &vor  of  his  wife  and  against  himself.  They  must  recover 
jointly,  or  not  at  all.  What  defeats  him  defeats  the  action ;  and 
what  amounts  to  a  consent  to,  or  ratification  by  him,  of  these  pro- 
ceedings, is  fatal  to  the  recovery. 

As  to  him,  the  case  is  stronger  than  that  of  Embury  &  Conner. 

He  united  in  the  power  of  attorney  to  Mr.  Dean,  set  forth  in  the 
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case.  The  fifth  article  of  that  power,  empowers  Dean  to  do  all 
necessary  acts,  for  the  preservation  of  the  estate  and  the  promotion 
of  its  interests,  after  confirmation  of  assessments,  in  cases  of  opening 
and  widening  streets.  It  is  proved,  that  Dean  acted  as  general  agent 
of  the  heirs,  and  had  the  charge  and  supervision  of  the  estate ;  that 
he  appeared,  as  such  agent,  before  the  commissioners ;  that  among 
the  papers  returned  to  the  Supreme  Court,  was  a  communication^ 
in  writing,  made  bj  Dean  as  such  agent,  asking  for  the  correction 
of  the  report,  as  to  an  award  of  damages  on  a  lot  in  Centre  street; 
which  correction  was  made. 

On  the  16th  of  June,  1887,  Dean,  as  agent  of  the  heirs,  applies 
to  the  Common  Council,  praying  that  such  part  of  Cross  street  as 
adjoined  their  property  may  be  conveyed  to  them,  in  fee,  upon 
their  paying  their  just  proportion  of  the  estimated  value  of  that 
part  of  the  said  street,  so  to  be  closed. 

On  the  9th  of  September,  1857,  he  joins,  as  such  agent,  in  a 
remonstrance  against  the  employment  of  the  strip  in  the  closed 
street  for  a  public  school ;  and  praying,  that  the  corporation  would 
sell  the  same  to  the  adjoining  owners,  and  on  such  terms  as  would 
be  equitable. 

On  the  11th  of  December,  1887,  Dean,  as  such  agent,  united 
with  other  owners  of  adjoining  lots  in  remonstrating  against  the 
corporation  putting  an  enhanced  price  upon  the  property ;  but  pray- 
ing that  the  groimd  should  be  awarded  to  such  owners,  at  the  com- 
missioners^ valuation,  with  the  addition  only  of  such  percentage  as 
would  save  the  public  fix)m  loss.  The  Common  Council  having 
decided  against  this  application,  and  the  estate  of  Lornllard  refusing 
to  take  the  parcel  at  the  proportion  stated  of  the  enhanced  price, 
the  sale  and  conveyance  were  made  to  the  Manhattan  Company. 

On  the  1st  of  July,  1837,  the  said  Dean,  as  agent  of  the  estate, 
received  from  the  corporation  the  sum  of  $19,488,  the  amount  of 
the  awards  to  the  estate  for  damages,  and  paid  them  the  sum  of 
$21,616.66,  the  assessments  for  benefits. 

In  October,  1887,  he  submits  a  statement  to  the  heirs,  of  these 
j&cts.  Both  amounts  go  into  his  general  account  with  other  items, 
and  he  divides  the  balance  among  the  heirs,  according  to  their 
respective  proportions,  and  accounted  for  and  paid  over  the  same 
to  them. 

To  estimate  the  force  of  this  statement  and  receipt^  it  must  be 
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remembered,  that  the  dosing  of  Cross  street  was  united  with  the 
opening  of  Centre  street^  and  made  one  proceeding.  Hence,  the 
award  for  damages  includes  all  which  the  estate  sustained,  by  each 
and  all  of  the  operations.  ^'  It  must  be  assumed,"  in  the  language 
of  the  report  of  the  Board  of  Assistants,  '^  that  all  persons  who  were 
shut  off  &om  the  old  street,  by  the  improvement,  have  been  allowed 
the  full  amount  of  the  damage  they  have  received."  Clearly,  if 
there  was  a  damage  to  the  adjoimng  lot,  by  losing  the  side-front 
on  Cross  street,  the  commissioners  did,  or  ought  to  have  allowed  it. 
Clearly,  it  could  have  been  corrected,  if  they  had  erred  in  this 
particular,  on  the  motion  for  confirmation. 

Thus,  then,  the  statement  and  receipt  of  the  dividends  Amounts 
to  this :  that  the  agent  had  obtained,  for  damage  in  closing  Cross 
street,  (together  with  some  sums  for  other  damage,)  a  certain  amount 
of  money,  and  they  accept  it.  Or,  if  nothing  was  allowed,  he  ap- 
prises the  heirs  of  this  fact,  and  pays  them  what  was  awarded  on 
the  other,  but  connected  account 

It  must  be,  here,  also  noticed,  that,  at  the  time,  only  the  damages 
for  the  parcel  actually  taken  for  an  improvement  were  specified  in 
a  report  An  incidental  damage,  such  as  the  loss  of  the  side-front^ 
would  not  appear,  even  if  allowed  for  by  the  commissioners.  The 
act  of  April,  1839,  (ch.  209,  §  8,)  corrected  this  mode  of  making  up 
a  report  The  commissioners  may  well  have  balanced  the  loss  of 
a  front  on  Cross  and  Augustus  streets,  by  the  far  more  valuable 
front  on  Centre  street. 

In  our  opinion,  the  consent  of  Bobert  Bartow,  and  his  ratifica- 
tion of  these  proceedings,  is  placed  beyond  a  doubt,  upon  the 
principles  of  the  case  in  the  Court  of  Appeals. 

In  relation  to  Mrs.  Bartow,  whether  she  was  bound  by  the  acts 
and  evidence,  which  we  consider  as  binding  upon  her.  husband, 
we  express  no  opinion.  It  is  imnecessary  for  the  decision  of  the 
cause. 

Third.  The  third  proposition  is,  that  all  the  heirs  of  George 
LorriUard,  could  not,  collectively,  sustain  such  an  action,  to  recover 
the  premises. 

This  position,  the  defendant's  counsel  has  strenuously  urged, 
and  upon  reasoning  substantially  this — ^that,  in  order  to  dispossess 
a  defendant)  who,  or  whose  grantors,  have  been  in  possession  for 
fifteen  years,  a  prior  actual  possession  must  be  made  out,  or  a  clear 
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paramount  title.  The  former,  of  course,  camiot  be  claimed.  It 
never,  at  any  time,  existed  in  George  Lorrillard.  K  it  had  ex- 
isted, the  right  ought  to  have  been  asserted  in  a  reasonable  time. 
{Whitney  v.  Wright,  15  WendeU,  171.) 

What  superior  title  could  the  heirs  of  Lorrillard  show  in  them- 
selves? Gross  street,  it  is  stated  in  the  case,  was  an  open  and 
public  street  of  the  city  as  early  as  the  year  1800.  All  that  the 
record  shows  of  the  derivation  of  Lorrillard's  title  to  the  adjacent 
lot  is  the  deed,  from  Muiphy  to  them,  of  1808.  In  that  the  bound- 
ary is,  "  Westerly  by  a  certain  street,  now  called  Cross  street^"  the 
length  there  being  twenty-five  feet.  And  then  Murphy  also  grants 
aU  his  right  and  title  to  the  strip  fonnerly  in  the  possession  of 
Striker,  and  which  I  have  marked  on  diagram  B.  This  triangu- 
lar piece  gives  the  twelve  feet  five  inches  on  Gross  street  And 
this,  with  the  original  twenty-five  feet,  is  stated  in  the  bill  for  par- 
tition as  having  belonged  to,  and  been  in  the  possession  of  Lorril- 
lard. 

We  may  concede,  for  the  present,  that  the  presumption  acted 
upon  in  the  cases  of  John  street  and  Gherry  street,  (19  Wendell, 
659,)  of  the  occupant,  and  apparent  owner,  of  an  adjoining  lot  be- 
ing the  owner  of  the  strip,  is  a  valid  presumption.  But  that  will 
be  proper,  simply  to  determine  to  whom  the  money  awarded  for 
damage,  or  assessed  for  benefit,  shoidd  be  adjudged.  It  can  settle 
no  rights  between  the  true  owner,  when  discovered,  and  the  occu- 
pant. The  court  would  not  enter  into  the  adjudication  of  such 
contested  claims. 

But  when  an  ejectment  is  brought  by  a  claimant  against  a  party 
in  possession,  something  more  is  necessary  than  to  show  a  mere 
right  which  amounts,  at  the  best,  to  a  presumptive  right  of  pos- 
session. When  no  actual  possession  ever  existed  in  the  claimant, 
and  none  is  shown  in  his  grantor  at  the  date  of  his  grant,  he 
must  go  back,  and  show  that  some  one,  under  whom  he  claims, 
had,  at  one  time,  possession  and  title,  or  at  least  the  latter,  and 
that  he  has  succeeded  absolutely  to  all  such  right 

These  views  strike  us  as  entitled  to  great  weight  It  mighty 
however,  be  improper  to  determine  upon  them,  absolutely,  in  the 
absence  of  other  heirs  of  Mrs.  Lorrillard. 

Fourth.  I  proceed  to  the  consideration  of  the  fourth  point  stated, 
as  to  which  I  express  my  own  opinion  only.    In  my  judgment, 
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neither  the  plaintiflfe,  nor  the  heirs  of  Lorrillard,  nor  any  other  per- 
son, can  make  out  a  better  title  to  the  strip  in  question  than  the 
defendant.  That  title  is  legal  and  valid.  The  proceedings  of  the 
corporation,  and  the  deed  to  the  Manhattan  Company,  were  au- 
thorized and  lawful. 

I  consider  that  in  relation  to  the  ancient  public  streets  of  the 
city  of  New  York,  it  is  either  matter  of  fSsict,  or  matter  of  legal 
presumption,  that  the  fee  is  in  the  corporation.  By  the  term  an- 
cient, I  mean  all  the  streets  not  laid  out  under  the  act  of  1807 ; 
and  by  the  term  public,  those  originally  laid  out  by  the  city  gov- 
ernment, under  an  existing  law,  or  where  laid  out  by  private 
owners,  adopted  and  ttiken  by  the  corporation  as  public  streets. 

And  here  it  is  to  be  noticed,  that,  without  the  act  or  adoption 
of  the  city  government,  there  could  not  be  a  public  street.  In 
the  language  of  Mr.  Justice  Piatt,  (19  Johnson  Eep.  186,)  "  The 
original  survey  and  map  showed  that  Peter  Stuyvesant  formed  a 
plan  for  laying  out  streets  over  his  land  in  1796.  But  we  must 
intend  that  every  person  knew  that  those  streets  could  not  be  es- 
tablished as  public  streets  of  the  city,  unless  they  were  sanctioned 
by  the  corporation,  or  other  public  agents,  having  such  powers." 

This  necessarily  resulted  from  the  grant  in  the  charter  of  1686, 
confirmed  in  that  of  1780,  of  the  right  and  absolute  power  to 
ordain  and  establish  streets  throughout  the  city.  An  absolute 
power  like  this  was,  necessarily,  an  exclusive  power.  Justice 
Piatt  is  mistaken,  if,  indeed,  his  language  is  so  to  be  understood, 
in  supposing  that  the  statute  of  1807,  superseded,  as  an  act  of  leg- 
islative power,  the  control  of  the  corporation.  That  act  was  passed 
upon  the  formal  application  and  assent  of  the  city  government. 

This  act  of  1807  was  a  compact  with  the  legislature,  by  which 
the  corporation  of  New  York  agreed  to  a  circumscription  of  its 
own  powers,  and  in  establishing  a  great  system  of  streets,  to  re- 
strict itself  from  the  exercise  of  the  power  of  alteration.  But  be- 
yond the  limits  of  the  act,  every  power  remained  as  absolute  as 
it  was  before. 

In  relation  to  Cross  street,  we  find  it  upon  the  record,  that  in  or 
prior  to  the  year  1800,  it  was  one  of  the  known  public  streets  of 
the  city  of  New  York.  I  do  not  suppose  that  a  reference  to  the 
public  maps  is  improper.  Upon  examining  them,  we  find  that  in 
that  of  1755  there  is  no  trace  of  it,  nor  in  that  of  Lieutenant  Rutzell, 
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.  of  1767.  In  Hill's  map,  of  1782,  we  find  a  line  drawn,  apparently 
corresponding  with  the  easterly  line  of  this  street,  and  houses 
marked  upon  it  But  no  line  of  a  street  is  indicated  on  the  west- 
erly side.  In  the  map  of  1797,  it  is  laid  down  with  the  marks  of 
a  street,  and  called  Potter's  Hill.  It  is  defined  from  Chambers 
street  up  to  Read  on  the  westerly,  and  to  Bailey  street  on  the 
easterly  side,  the  latter  being  a  continuation  of  Bead  street,  with 
some  divergence.  On  the  map  of  1808,  it  is  similarly  laid  down, 
but  not  named. 

It  is  an  inevitable  conclusion,  that  Cross  street,  being  a  public 
street  in  1800,  had  been  taken  and  opened  as  such,  in  one  of  three 
modes.  Either  under  the  act  of  April,  lff87,  then  in  force,  by  a 
regular  adversaiy  judicial  proceeding ;  or,  under  the  same  act,  by 
mutual  agreement  as  to  the  price,  or  compensation  to  be  allowed; 
or  by  formal  written  cessions. 

Under  the  statute,  where  the  only  question  was  as  to  the  com- 
pensation, it  was  (as  may  naturally  be  inferred)  the  course  to  ap- 
point arbitrators  to  adjust  it  The  cessions  appeared  to  have  been 
employed,  where  a  transfer  of  the  right  was  agreed  to  be  made  for 
certain  collateral  advantages,  or  stipulations,  not  the  direct  pay- 
ment of  a  sum  of  money. 

In  either  of  these  supposable  cases,  by  which  Cross  street  could 
have  been  opened,  and  made  a  public  street  prior  to  1800, 1  ap- 
prehend the  fee  would  pass.  As  it  is  not  in  evidence  how  it  was 
in  fact  opened,  we  have  only  to  act  upon  the  statement  of  the  rec- 
ord. But  we  have  here  the  aid  of  a  rule  of  law,  that  when  the 
mode  of  opening  a  street  cannot  be  traced,  the  legal  presumption 
is,  it  was  opened  according  to  the  law  then  in  force.  (2  John. 
Bep.  424 ;  2  Southard,  482.) 

There  are  some  propositions  tending  to  interpret  the  act  of 
1784,  which  should  in  the  first  place  be  considered. 

K  the  title  to  the  land  in  this  street  was  derived  firom  it  Dutch 
ground  brief,  it  was  originally  subject  to  the  right  of  the  Govern- 
ment to  take  it  without  any  compensation.  And  then  the  Colo- 
nial act  of  October,  1691,  of  which  that  of  1784  was  a  transcript, 
and  the  latter  act,  were  restrictions  of  an  imUmited  power  of  gov- 
ernment ;  and  upon  settled  rules  of  law,  the  acts  are  to  be  con- 
strued strictly,  as  affecting  pre-existing  rights.    What  is  not 
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plainly  taken  away  from  the  corporation,  by  necessary  inference 
remains  in  them. 

I  forbear  to  proceed  ftirther  upon  this  topic.    I  have  adverted 
to  it,  because,  should  it  turn  out,  if  this  case  goes  again  to  trial, 
that  the  title  to  the  land  rests  upon  a  Dutch  ground  brie^  the 
pointy  to  my  mind, 'will  be  of  no  little  moment 
i  Again,  it  is  not  to  be  contested  that,  for  the  purposes  of  the  reg- 

ulation of  a  city,  it  is  highly  expedient^  if  not  essential,  that  a  fee 
should  reside  in  its  government  {City  of  OincinnaM  v.  Whitens 
Lessees^  6  Peters,  188 ;  Board  of  Trustees  v.  Havens^  11  Illinois, 
534 ;  Hunter  v.  Mddleton,  13  Illinois,  60 ;  Doe  v.  Jones,  11  Ala- 
bama, 63 ;  Ch.  Justice  Jones  in  Drake  v.  The  Hudson  River  Bail- 
road  Co,j  7  Barbour,  536;  WiUiams  v.  The  New  York  Ckntral 
R  B.J  18  Barbour,  246 ;  Chapman  v.  The  Albany  and  Sch.  R.  J2., 
10  Barbour,  363.) 

In  the  next  place,  the  rule  applicable  to  country  highways  may 
well  be  placed  upon  the  consideration,  that  the  fee  in  the  soil 
avowedly  did  not  pass  to  the  public.  It  was  not  estimated  and 
paid  for,  but  merely  a  right  of  use  and  enjoyment,  and  it  was  not 
paid  for,  because  it  was  imnecessary  for  any  of  the  public  pur- 
poses that  the  fee  should  be  taken. 

As  if  pointedly  to  mark  the  distinction  between  public  high- 
ways, and  streets  in  the  city,  the  Colonial  Afisembly,  on  the  6th 
of  May,  1691,  passed  a  general  highway  act,  and  on  the  1st  of 
October,  1691,  passed  the  particular  law  applicable  to  streets  in 
the  city  of  New  York. 

This  act  of  the  6th  of  May,  provided  for  the  laying  out  of  such 
highways  as  should  be  agreed  upon  by  a  majority  of  the  freehold- 
ers of  the  towns,  subject  to  the  approval  of  the  Court  of  Sessions. 
(1  Smith  and  Livingston.)  No  provision  was  made  for  the  com- 
pulsory laying  out  of  a  highway. 

In  efune,  1703,  another  act  was  passed,  which  appears  to  have 
been  a  general  act  It  was  continued  on  the  4th  of  August,  1705, 
and  expired  at  the  session  after  the  17th  of  June,  1709.  The  act 
of  1691,  (May  6,)  appears  to  have  been  revised.  We  find  it  in  Van 
Schaack's  edition  of  the  laws,  1773. 

By  the  act  of  1703,  commissioners  were  appointed  for  the  sev- 
eral counties  of  the  state.  Under  it  the  old  post  road  was  laid  out^ 
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fix)m  the  city  of  New  York  to  the  colony  of  Connecticut  There 
was  no  provision  in  it  for  compensation  to  owners. 

There  were  some  special  acts  during  the  colonial  legislature  of 
a  very  peculiar  character.  Thus,  a  statute  was  passed  the  14th 
of  October,  1732,  for  highways  and  roads  in  Suffolk  county.  The 
full  value  of  the  land,  and  damages  by  reason  of  making  tlie  road, 
were  to  be  paid,  and  the  persons  desiring  such  road  were  to  pay 
such  value,  damages  and  expenses.  The  road  was  then  to  be  held 
for  the  only  proper  use  of  such  persons  as  should  pay  for  the  said 
road,  their  heirs  and  assigns. 

On  the  29th  of  November,  1745,  an  act  was  passed  relative  to 
highways  in  Westchester  county.  In  this,  if  the  road  was  \un 
through  improved  lands,  compensation  was  to  be  made  to  the 
owner.  If  an  agreement  was  not  made,  a  mode  for  settling  the 
amount  by  a  jury,  was  prescribed. 

On  the  4th  of  May,  1784,  the  first  act  of  the  state  was  passed. 
It  extended  to  Dutchess,  Orange,  Albany,  Ulster,  Washington, 
Westchester  and  Montgomery.  Suffolk  and  Richmond  were  af- 
terwards added.  It  had  this  new  feature,  that  if  the  road  was  laid 
out,  through  improved  or  inclosed  land,  compensation  was  to  be 
allowed  for  the  value  of  the  land,  as  well  as  damages  to  be  fixed 
by  two  justices,  or  twelve  men.  No  highway  could  be  run 
through  an  orchard,  or  a  garden,  without  consent 

This  was  revised,  and  a  new  act  passed  in  April,  1801.  (Sess. 
Laws,  ch.  186.)  This  applied  to  all  the  counties  except  New 
York,  Kings^  Queens,  Suffolk  and  Richmond.  The  15th  section 
directed  that  where  the  road  was  run  through  improved  or  in- 
closed lands,  compensation  was  to  be  made  through  a  jury  for  the 
damages  sustained  by  the  owners,  by  Reason  thereof 

In  the  revision  of  1813,  the  provisions  are  similar  as  well  as  in 
the  Revised  Statutes  of  1830.    (1  R.  S.  628,  &c.) 

There  was  a  special  statute  passed  April  2, 1801,  (Sess.  Laws, 
p.  Ill,)  which  deserves  particular  notice.  It  related  to  highways 
in  the  counties  of  Kings,  Queens,  Suffolk,  and  Richmond,  and  it 
provided  that  the  conmiissioners  should  not  lay  out  any  road 
through  any  person's  land  without  paying  him  the  true  value  of 
the  land  so  laid  out  into  a  highway  or  road,  with  such  damages  as 
he  shall  sustain  thereby.  This  was  the  same  provision  as  was  in< 
serted  in  several  colonial  statutes  before  noticed. 
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But  in  the  act  of  1830,  this  language  was  omitted,  and  the  gen- 
eral clause  employed,  damages  caused  by  the  laying  out  of  such 
highway.    (1  E.  S.  515,  §§  64,  65.) 

Fnwn  this  review  of  the  highway  acts,  it  will  appear,  that,  with 
the  remarkable  exception  of  the  counties  mentioned  in  particular 
statutes  referred  to,  compensation  was  not  allowed  at»all  for  pub- 
lic highways,  imtil  the  act  of  1784 ;  and  in  that  act  only,  when 
the  land  was  improved ;  a  provision  changed  in  the  statute  of 
1830.  When  land  was  not  allowed  for,  or  when  only  the  damages 
were  allowed,  caused  by  the  laying  out,  there  could  be  no  ground 
for  supposing  a  transfer  of  the  fee.  It  was  not  necessary.  It  was 
not  paid  for.    It  was  not  therefore  actually,  or  impliedly,  taken. 

In  the  late  case  of  Oola  v.  Olass,  (19  Barb.  Bep.  189,)  it 
was  held,  in  the  fourth  district,  that  the  clause  in  the  General 
Highway  act,  authorizing  wild  lands  to  be  taken  in  effect  without 
compensation,  was  unconstitutional  under  the  constitutioD  of  1821. 
The  road  was  laid  out  in  1840.  The  provision  referred  to  is : — 
"  That  private  property  shall  not  be  taken  for  public  use,  without 
just  compensation."       * 

A  similar  decision  was  made  in  the  seventh  district,  in  the  case 
of  WdUcLce  V.  Karlenoioski,  (Barb.  118.)  Justice  Welles,  in  de- 
livering the  opinion  of  the  court,  adverts  to  the  imiform  character 
of  such  highway  acts  fiom  the  year  1784,  and  does  not  question 
their  legality  before  the  constitution  of  1821.  He  observes  also, 
that  there  can  be  no  substantial  distinction,  because  the  right  of 
way  only  was  taken,  and  not  the  fee.  The  owner  was  deprived 
of  his  land,  at  least,  for  a  time. 

It  can  scarcely  be  doubted,  that  the  received  colonial  law,  rec- 
ognized a  right  in  the  state,  if  not  in  the  crown,  to  lay  out  public 
highways  over  lands  without  compensation.  The  statutes  creating 
special  exceptions,  tend  to  prove  this  general  law.  From  what 
source  this  rule  was  derived,  is  not  so  clear.  The  most  sensible 
and  consistent  supposition  appears  to  me  to  be,  tliat  it  was  the 
influence  of  the  Dutch  law,  the  same  as  the  general  civil  law,  by 
which  the  tenure  of  lands  was  such  as  rendered  them  liable  to  this 
public  servitude.  I  have  elsewhere  endeavored  to  show  fix>m 
public  documents,  how  extensively  the  Dutch  ground  brieves 
were  regarded  as  sources  of  title,  protected  by  the  capitulation, 
and  to  which  this  public  right  attached.  (Law  of  the  C!orpora- 
D.— V.  10 
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tion,  p.  266,  268,)  |l11  these  statutes,  then,  were  restrictions  of  the 
state,  imposed' by  itself  upon  the  exercise  of  its  public  right 

Nor  is  there  any  thing  in  the  rules  of  the  common  Hbw  to  shake 
this  conclusion.  The  great  highways  of  England  were  termed 
the  king's  highways,  aUoe  regix  viot.  They  ran  through  lands  be- 
longing to  the  king,  as  the  source  of  title  or  original  owner,  upon 
the  doctrine  of  feudalism ;  or  through  lands  granted  by  him.  The 
highway  was  then  run  through  such  lands  by  an  act  of  the  king's 
power,  or  by  the  voluntary  act  of  the  owners.  In  either  casei, 
there  was  no  compensation.  And  in  either  case,  the  king  could 
not  reclaim  the  laad  when  the  highway  was  discontinued. 

When  the  act  of  1691,  and  its  copy,  that  of  1787,  are  examined 
by  the  light  of  these  principles  and  this  history,  it  seems  te  me  a 
just  conclusion,  that  the  fee  was  to  be  paid  for,  and  did  pass.  It 
enacts,  that  ij^  in  laying  out  any  street^  the  corporation  take  any 
person's  ground,  they  are  to  give  notice  to  the  owner.  To  the  in- 
tent that  satis&ctioQ  may  be  given  for  all  such  ground  as  shall  be 
taken  and  employed  for  tiie  uses  aforesaid,  the  mayor,  Ac,  are  em- 
powered to  treat  and  agree  with  the  owners.  If  no  agreement 
was  made,  tiiey  were  to  summon  a  jury  before  the  court  of  the 
mayor,  aldermen,  &c.,  to  inquire  and  assess  such  damage  and 
recompense  as  should  be  due  to  the  owners  and  others  interested| 
for  their  several  losses,  according  to  their  several  and  respective 
interests  and  estates  in  any  such  ground,  or  any  part  thereof  for 
their  respective  interests  and  estates  in  the  same,  as  shall  be  ad- 
judged' fit  to  be  cpnverted  for  the  purposes  aforesaid.  And  upon 
the  verdict  of  the  jury,  and  payment  to  the  owner  and  others 
having  estates  and  interests,  or  tender  of  the  amoimt^  the  judg- 
ment shall  be  binding  upon,  and  agamst  the  parties,  their  heirs, 
executors,  and  assigns,  and  others  claiming  any  estate  or  interest 
o^  in,  and  to  the  said  ground,  and  shall  be  a  fiill  authority  to  the 
said  mayor,  &c.,  to  cause  the  said  ground  to  be  converted  and 
used  for  the  purposes  aforesaid. 

The  value  of  the  ground,  according  to  the  estate  and  interest 
of  the  parties  therein,  is  to  be  estimated  and  allowed.  Beyond 
all  question,  an  estate  in  fee  would  be  valued  as  such,  and  paid 
for.  What  would  be  the  judgment  under  the  act?  That  the 
ground  be  adjudged  to  the  mayor,  aldermen,  &c.,  to  be  held  by 
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them  and  their  successors,  for  the  use  and  purpose  of  a  public 
street,  upon  payment  or  tender  of  the  amount  assei^ed. 

When,  then,  in  the  act  of  1813,  that  distinguished  la^er, 
Chief  Justice  Jones,  who  drew  it,  inserted  the  provision,  ^  that 
upon  confirmation  of  the  report,  the  corporation  should  become 
seized  in  fee  of  the  lands  taken  for  opening  the  street ;  in  trust,  to 
keep  the  same  open  as  a  public  street,"  he  did  no  more  than  em- 
body the  traditionary  and  received  doctrine  of  the  colony  and  the 
state.    He  was  the  historian  rather  than  the  author  of  the  law. 

A  few  authorities  may  be  here  noticed. 

In  The  Board  of  Trustees  v.  Cavens^  (11  Illinois  Bep.  664,)  a 
statute  provided  that  a  proprietor  of  lands  in  a  city  about  to  lay 
them  out  in  city  lots,  should  make  a  plot  in  which  the  lots,  streets, 
and  alleys  should  be  designated,  '^  and  the  land  intended  to  be  for 
streets,  or  other  public  uses  in  any  town  or  city,  shall  be  held  in 
the  corporate  name  thereof  in  trust,  for  the  uses  and  purposes  set 
forth  and  expressed  or  intended." 

Under  this  act,  the  legal  title  to  land  in  a  street  designated  on 
such  a  plot  was  held  to  be  in  the  corporation  of  a  city,  for  the  use 
of  the  public. 

Sunier  v.  Middle&m,  (13  Illinois  Bep.  60,)  declared  the  same 
rule,  and  recognized  the  previous  case.  The  court  adverted,  in- 
deed, to  the  possibility  that  the  fee  might  revert  upon  a  discon- 
tinuance. 

In  Doe  V.  Jones,  (11  Alabama  Bep.  68,)  it  was  held,  that  where 
there  was  a  dedication  for  a  public  purpose,  a  grantee  was  unne- 
cessary. The  rule  that  a  fee  could  not  be  in  abeyance,  was  inap- 
plicable where  it  was  contemplated  in  the  act  of  dedication  that 
one  would  arise. 

The  necessity  for  a  larger  extent  of  power  as  to  streets  than  as 
to  highways,  is  dwelt  upon.  The  role  of  the  court  in  Barclay  v. 
Howellf  (6  Peters,  499,)  is  applied,  that  if  a  corporation  appropri- 
ate property  given  to  it  to  a  use  different  from  that  declared,  it 
was  ground  for  the  interference  of  a  Court  of  Chancery,  not  of  a 
reverter  to  the  former  owner. 

In  Barclay  v.  HoweU,  (6  Peters,  499,)  the  court  say,  if  this 
grOimd  had  been  dedicated  for  a  particular  purpose,  and  the  city 
authorities  had  appropriated  it  to  an  entirely  different  purpose,  it 
might  afford  ground  for  the  interference  of  a  Court  of  Chancery 
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to  compel  a  specific  execution  of  the  trust,  by  restraining  the  cor- 
poration, or  by  the  removal  of  obstructions.  But  even  in  such  a 
case  the  property  dedicated  would  not  revert  to  the  original 
owner.  The  use  would  still  remain  in  the  public,  limited  only  by 
the  conditions  imposed  in  the  grant. 

Hayward  v.  Tlije  Mayai*^  Jkc,  of  New  Tork^  (8  Barb.  486 ;  3 
Selden,  Court  of  Appeals,  814,)  involves,  to  some  extent,  the 
same  principle :  the  memorial  of  the  corporation  is  indeed  recited, 
in  which  they  pray,  not  only  that  they  may  be  empowered  to 
take  the  lands  for  a  market,  but  also  to  hold  them  for  other  pub- 
lic purposes  in  case  of  a  discontinuance :  and  the  preamble  to  the 
statute  is,  that  the  prayer  appears  reasonable.  The  statute  also 
vested  the  fee  in  the  corporation,  in  terms,  upon  payment  of  the 
amount  assessed. 

The  case  was  of  grounds  taken  under  the  act,  for  an  almshouse 
establishment.  The  corporation  paid  the  full  value  of  the  land, 
and  many  years  afterwards  removed  the  buildings,  &a,  and  sold 
the  property.  The  action  was  to  recover  the  proceeds  of  the  sale. 
Mr.  Justice  Edwards,  in  delivering  the  opinion  of  the  court  be- 
low, said :— "  The  title  to  the  land  in  question  became  vested  in 
the  defendants,  as  a  corporation  of  varied  and  extensive  powers 
and  duties.  A  corporation  is  boimd  to  provide  suitable  accommo- 
dations for  a  class  of  inhabitants  which  will  always  exist  in  spite 
of  the  wisest  regulations.  If  one  location  is  given  up,  it  must  be 
merely  for  the  purpose  of  obtaining  another  more  convenient 
And  if  the  corporation  has  obtained  property  in  a  proper  case  in 
good  fidth,  there  can  be  no  reason  why  a  new  location  should  not 
be  paid  for,  by  the  sale  of  that  which  has  been  abandoned  The 
interest  of  the  pubUo  requires  it,  and  the  party  whose  property 
has  been  taken  shares  in  the  benefit  equally  with  others." 

Again,  the  principle  of  the  street  cases  should  be  examined. 
If  it  were  not  for  the  doubt  cast  upon  the  point  by  expressions  on 
the  opinions  in  two  cases  in  this  court,  we  should  unhesitatingly 
conclude  that  the  deed  of  Murphy  did  not  pass  the  fee  to  the  half 
of  the  street  - 

Prom  the  very  beginning  of  this  series  of  cases,  viz. :  the  Mer- , 
cer  street  case,  (4  Cowen,  428,)  to  this  time,  there  has  been  an  un- 
wavering course  of  decisions  in  the  Supreme  Court,  and  the  Court 
of  Errors,  holding  that  a  grantor,  who  bounds  his  grant  upon  a 
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street  in  the  city  of  New  York,  does  not  pass  the  fee  to  his  grantee. 
And  there  is  no  distinction  made  between  streets  laid  out  under 
the  statute  of  1807,  upon  the  commissioners'  map,  as  it  is  termed, 
and  the  streets  laid  out  by  the  corporation,  or  adopted  by  the  cor- 
poration as  public  streets,  and  not  within  the  limits  of  their  great 
plan.  The  Mercer  street  case,  (4  Cowen,  428 ;)  The  Sixteenth 
street  case,  (1  Wendell,  262 ;)  Lewis  street  case,  (2  Wendell,  272 ;) 
Attorney  and  Ridge  street  case,  (8  Wendell,  85 ;)  Thirty-second 
street  case,  (19  Wendell,  138 ;)  Twenty-ninth  street  case,  (1  Hill, 
189 ;)  Fifth  street,  (11  Wendell,  486 ;)  Furman  street,  (17  Wen- 
dell, 601,)  all  concur  to  establish  this  result  I  cite,  to  explain  as 
well  as  to  establish  the  rule,  the  language  of  Chancellor  Walworth 
in  Livingston  v.  The  Mdyor^  dc,  (8  Wendell,  99.)  "  The  principles 
of  construction  applicable  to  grants  of  property  in  the  country  do 
not  apply  to  conveyances  of  city  lots.  The  right  of  way  is  a  mere 
rural  servitude,  confined  to  a  convenient  passage  fix>m  the  prop- 
erty granted  to  a  public  road."  After  stating  the  effect,  in  his 
opinion,  of  a  grant  of  city  lots  bounding  upon  streets,  he  says,  all 
that  the  grantor  has  a  right  to  daino,  is  the  value  of  the  street  to 
him,  subject  to  the  right  of  his  grantee,  to  have  them  kept  per- 
manently open ;  in  other  words,  the  mere  value  of  the  legal  title, 
subject  to  the  easement  of  urban  servitude. 

These  cases  establish  three  points, — 

MrsL  That  the  owner  of  land  in  New  York,  making  a  grant 
in  general  terms,  fronting  a  public  street,  did  not  pass  the  fee. 

Second.  That  he  must  expressly  grant  to  the  middle  of  the 
street,  in  order  to  pass  the  fee  to  his  grantee. 

Third.  That  in  either  case,  the  fee  was  subject  to  an  easement 
in  the  street  And  here  arose  a  most  important  distinction,  ap- 
phcable  to  three  classes  of  cases. 

If  the  grant  was  upon  a  street  laid  out  upon  the  map  of  the 
commissioners  of  1807,  the  fee  remained  in  the  grantor,  until  the 
street  was  opened.  When  opened,  if  he  retained  the  property  on 
one  side,  the  value  of  the  land,  taken  up  to  half  the  street,  was 
>en  Imn,  its  actual  value,  as  detenrdned  by  thp  oommiBBioiiers. 
"^If  he  had  sold  a  fronting  lot  before  the  opening,  bounding  upon 
the  street,  he  retained  the  fee;  but  it  was  of  mere  nominal  value. 
The  easement  given  by  the  boundary  robbed  it  of  any  actual 
worth.    The  award  of  a  dollar  extinguished  it    If  he  gave  ex- 
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preasly  up  to  the  centre  of  the  street,  it  was  a  point  not  fiilly  set- 
tled, whether  the  grantee  might  not  require  pajment  for  the  actual 
value.  But  in  any  event,  the  corporation  acquired  upon  the  open* 
ing,  the  whole  fee  in  trust  for  the  public. 

Next.  That  these  principles  were  equally  applicable  to  streets 
laid  out  by  owners,  and  taken  by  the  corporation  for  public  use, 
in  any  mode  in  which  they  could  legally  take  them. 

Third,  If  so  applicable  in  these  cases,  undoubtedly  they  were 
applicable  when  the  corporation  opened  streets  in  parts  of  the 
city,  not  comprised  within  the  limits  of  the  map  of  1807,  under  its 
general  statutoiy  power,  and  in  pursuance  of  such  power. 

The  cases  in  the  Superior  Court,  to  which  I  have  adverted,  are 
Hammond  v.  McLaughlin^  (1  Sand£  B.  Sup.  0.  840,)  and  Herring 
V.  Fisher^  (ibid.  844.)  In  the  latter,  the  Chief  Justice  expressly 
says :  "  We  are  not  determining  the  construction  of  a  conveyance 
of  city  lots,  but  of  a  country  fiom.  The  Herring  feain,  at  the  date 
of  this  conveyance  ^  Uterally  in  the  country,  and  Amity  Lane 
was  nothing  more  than  a  country  road."  The  court  treated  it  as 
a  public  highway.  But  I  have  elsewhere  shown  that  it  never  was 
adopted  as  a  public  street  by  the  city.  (Powers,  &c.,  of  the  Cor- 
poration, p.  287.) 

The  other  case  was  of  a  strip  in  a  street  called  Catharine  street, 
laid  out  by  Mr.  Hammond,  and  never  adopted  by  the  Corpora- 
tion, but  closed  by  virtue  of  the  act  of  1813,  ch.  70.  The  Court 
say,  no  street  ever  was,  in  fact,  laid  out  there,  and  no  street 
could  be  laid  out  there  as  the  law  then  stood. 

These  decisions  are  strictly  compatible  with  the  doctrine  of  the 
Supreme  Court  in  the  street  cases. 

I  proceed  to  consider  the  act  of  1818,  under  which  the  proceed- 
ings in  this  case  were  taken,  with  the  cases  of  John  street  and 
Cherry  street    (19  Wendell  Eep.  660,  et  seq.) 

The  theory  of  this  statute,  I  apprehend  to  be  this :  The  corpor- 
ation were,  in  contemplation  of  law,  seized  of  the  fee  in  the  streets, 
but  seized,  in  trust,  to  keep  the  same  as  public  streets  for  public 
purposes.  The  trust  was  not  a  condition,  upon  breach  of  which 
the  property  would  be  divested,  and  a  forfeiture  be  worked, 
NicoU  V.  The  New  York  and  Erie  R.  -B.  Cb.,  (2  Keman,  181.)  But 
legislative  power  and  interference  were  necessary  to  extinguish 
tlie  one  public  use,  and  apply  the  property,  or  its  proceeds,  to  an- 
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ciher.  The  statute,  therefore,  {)rovided  a  mode  by  which  all  the 
partaes  injuied  by  the  dofiing  of  the  streeti  should  have  their 
damage  and  loss  assessed;  and  it  directed  the  corporation  to  pay 
such  amount  within  four  months,  and  then  gave  a  right  of  action 
to  the  parties  against  the  corporation,  to  recover  the  amount  In 
return  for,  and  to  provide  means  for  meeting,  this  liability,  the 
land  was  vested  absolutely  in  the  corporation,  discharged  of  such 
trust,  so  that  they  could  sell  it  in  fee.  The  proceeds  of  the  land 
were  thus  appropriated  to  a  public  purpose,  viz. :  to  pay  those  to 
whom  compensation  was  due  for  effecting  that  which  public  utility 
required,  the  closing  of  the  street,  or  to  other  public  uses. 

With  these  observations,  I  proceed  to  examine  the  John  street 
case,  (19  Wendell  R  670.)  I  may  first  observe,  that  the  decision 
was  by  Mr.  Justice  Cowen,  at  Special  Term,  and  has  not  been 
judicially  recognized  since,  in  any  case  that  I  have  ever  met  with. 
It  has  been  practised  upon,  but  in  the  manner  hereafter  noticed. 

The  improvement  applied  for  in  that  case,  was  the  dosing  a 
part  of  John  street,  on  the  southern  comer  of  Broadway,  which 
left  a  triangular  piece  to  be  taken ;  and  also  the  taking  a  stdp  of 
land  on  the  northerly  side,  straightening  the  street  there,  and 
altering  the  line  elsewhere.  The  commissioners  reported  that  the 
strip  in  question  belonged  to  owners  unknown,  subject  to  a  right 
of  way,  and  they  awarded  to  such  owners  one  dollar  for  damages. 
They  Ihen  assessed  to  the  corporation,  for  the  value  of  the  strip  to 
be  taken  to  their  use,  $15,000.  On  the  application  for  confirma- 
tion, Mr.  Justice  Cowen  declared  two  points  to  be  applicable. 

IsL  That  the  owner  of  the  adjoining  land,  Baltus  Moore,  was  to 
be  deemed  the  owner  of  the  strip,  and  the  one  dollar  should  have 
been  awarded  to  him. 

NexL  That  the  case  Ml  within  the  constitutional  provision  of 
taking  private  prop^ty  for  public  use  without  compensation.  It 
was  not  to  be  treated  as  taken  for  public  use. 

But  there  is  another  most  important  &et  connected  with  the 
John  and  Cherry  street  cases.  The  report  was  sent  back  for  re- 
consideration and  correction,  by  assigning  and  assessing  the  lands 
now  awarded  to  the  corporation,  to  the  adjacent  owners.  (See 
19  Wendell  Bep.  678,  and  rule  of  the  Supreme  Court  made  there- 
upon.) 

The  commissioneni  in  the  John  street  case,  made  their  revised 
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report  on  the  24th  of  July,  1889,  and  reported,  "That  Baltua 
Moore  was  entitled  to  the  strip,  subject  to  a  right  of  way  in  the 
public ;  and  that  they  assessed  the  benefit  and  advantage  to  the 
said  Baltus  Moore,  in  consequence  of  his  becoming  entitled  to 
the  possession  and  use  of  such  strip,  discharged  of  the  easement 
and  public  right  of  way,  at  $15,000."  This  report  was  confirmed 
by  the  Supreme  Court,  September  9, 1889.  The  sum  of  $15,000 
was  the  precise  sum  at  which  the  land  had  been  yalued  and 
assessed  to  the  corporation. 

I  called  the  attention  of  the  counsel  to  this  &ct  upon  the  argu- 
ment, having  been  one  of  the  commissioners;  and  I  have  since 
examined  the  record  in  the  street  commissioner's  office. 

The  same  was  the  course  pursued,  as  I  am  informed,  by  the 
counsel  of  the  corporation,  in  the  Cherry  street  case. 

The  case,  then,  contains  this  judicial  exposition  of  the  statute. 
The  mere  nominal  fee  of  the  land  in  the  street  remained  in  the  ad- 
joining owner.  It  was  valueless,  subject  to  the  easement  When 
such  owner  is  to  take  or  resume  it,  discharged  of  the  easement,  he 
must  pay  the  actual  value  of  the  land,  for  the  whole  value  con- 
sisted in  the  easement,  which  was  to  become  extinguished.  Thus 
in  ejffect,  he  was  to  become  the  purchaser  of  the  land ;  and  having 
in  fact,  or  by  legal  inference,  received  fiill  value  when  the  street 
was  taken,  he  must  pay  full  value  when  the  street  is  restored,  or 
given  to  him.  This  would  be  equity,  and  the  remarks  of  the 
court  in  Hay  ward's  case  (3  Selden,  826)  become  very  pertinent 

The  practice  adopted  by  the  corporation  in  these  cases  should 
be  adverted  to  more  fully  to  understand  this  subject.  Sometimes 
it  was  to  give  the  right  to  the  adjoining  owner  to  purchase  the  land 
at  the  price  fixed  by  the  commissioners. 

In  the  present  case  there  is  a  report  of  committees,  and  action 
of  the  corporation  of  a  different  character.  In  these  it  was  assumed 
that  the  corporation  had  a  right  to  sell  to  any  one  at  an 
enhanced  price.  But  the  records  of  the  Common  Council  show 
how  much  this  point  was  contested.  In  one  report  of  a  committee, 
the  right  of  the  adjacent  owner  to  a  pre-emption  was  advocated, 
and  at  the  commissioners'  price. 

It  was  also  conceded,  that  the  offer  to  such  owner  at  the  en- 
hanced price  should  be  made. 

The  act  of  1818,  thus  construed,  is  strikingly  similar  to  an  act 
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of  8(L  Geo.  cap.  126,  (1822.)  But  the  latter  carries  out  the  prin- 
ciples by  express  provisions.  After  the  completion  of  a  road  un- 
der it,  the  old  way,  or  so  much  of  it  as  the  commissioners  deem 
to  be  useless,  shall  be  discontinued  as  a  public  highway,  (with  cer- 
tain exceptions,)  and  such  old  road  shall  be  vested  in  the  trustees, 
to  be  sold  and  conveyed  by  them  for  the  best  price.  But  they 
were  to  dispose  of  such  old  road  to  the  persons  whose  land  ad- 
joined it,  or  if  he  should  refuse  to  purchase,  to  some  other  person ; 
and  they  might  exchange  with  such  person  any  part  of  the  old 
road,  for  any  land  taken  for  the  purposes  of  the  act  The  money 
upon  a  sale  was  to  be  applied  to  the  purchase  of  the  new  road. 

The  result  of  the  actual  decision  in  the  John  street  case  was, 
that  Baltus  Moore,  instead  of  having  property  taken  firom  him, 
acquired  property  upon  paying  its  full  valua  A  barren,  naked 
fee,  worth  nothing,  was,  by  the  letter  of  the  proceedings,  taken 
away ;  and  an  actual,  absolute,  and  beneficial  estate  and  possession 
was  transferred  to  him.  It  seems  a  diffictdt  problem  to  solve, 
how  such  an  operation  can  be  regarded  as  depriving  a  person  of 
his  property.  If  such  a  right  of  reversion  was  property,  he  ought 
not  to  have  been  bound  to  pay  any  thing ;  if  not  property,  the  act 
was  not  unconstitutional. 

In  applying  the  rule  of  this  case  to  the  present,  we  find  that  the 
commissioners  valued  the  whole  strip  in  Cross  street,  firom  Cham- 
bers to  Eeed,  at  $30,000.  The  valuation  at  which  the  corporation 
sold  was  $38,500,  and  the  apportionment  of  that  amount  for  the 
strip  in  question,  was  $7,526.60. 

The  proportion  of  $30,000  upon  this  basis  would  be  about 
$5,767.  Had  the  report  been  made  upon  the  rule  thus  laid  down, 
Lorrillard's  estate  must  have  paid  this  sum.  It  does  not  seem  pos- 
sible to  present  a  view  of  the  case  in  which  there  could  be  any 
claim  whatever,  except  a  money  demand  for  difference ;  a  demand 
subject,  of  course,  to  many  difficulties  at  this  late  day. 

But,  in  my  opinion,  the  case  rests  upon  stronger  grounds,  and 
I  state  the  summary  of  my  views  in  the  following  propositions : — 

1st '  Cross  street^  like  other  ancient  public  streets  of  the  city,  is 
to  be  assumed,  imtil  the  contrary  is  proven,  to  have  been  opened 
according  to  the  law  existing  at  the  time,  which  the  record  fixes 
before  1800. 

2d.  It  is  to  be  assumed  that,  upon  opening  such  street,  a  fiiU 
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valuable  consideration  was  giyen  for  the  whole  interest  of  the 
parties  in  the  land. 

8d.  On  that  assumption  a  fee  passed  to  the  corporation,  but 
clothed  with  a  trust  to  keep  the  same  open  as  a  public  street  for 
the  public  benefit 

4th.  The  act  of  1818,  was  constitutional,  because  it  merely  gave 
the  assent  of  the  legidature  that,  upon  paying  all  who  were  in- 
jured, this  trust  should  be  extinguished,  when  the  public  benefit 
required  it;  and  the  property  might  be  held  and  disposed  of  for 
public  uses,  or  applied  to  ^e  satis&ction  of  those  to  whom  damages 
were  awarded. 

6th.  The  form  of  the  report  in  this,  and  the  John  street  case, 
of  awarding  the  sum  of  one  dollar  to  unknown  owners  as  pro- 
prietors of  the  nominal  fee,  was  irregular,  but  immateriaL  It 
would  haye  been  sufficient  and  legal  to  have  reported  that  the 
corporation  was  assessed  the  particular  sum  of  money,  by  reason 
of  their  taking  the  land  in  fee  simple  absolute,  discharged  of  the 
easement. 

On  this,  as  well  as  on  the  other  grounds  which  haye  been 
stated,  the  complaint  must  be  dismissed,  with  costs. 
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Theodore  Des  Arts  and  George  L.  Heuser  v.  Thomas  B. 
Legoett,  George  F.  Leggett,  and  John  A.  Leggett. 

The  plaintiff  agreed,  upon  the  sale  of  goo^  to  one,  to  take  the  note  of  a  third  person 
in  payment  The  goods  were  deliTered  upon  tender,  he  refused  to  take  the 
note,  haying  heard  some  rumors^  in  the  interyal,  to  the  discredit  of  the  maker. 
The  plaintiff  (the  seller)  remained,  for  seyeral  months  afterwards,  without  de- 
manding it 

Htld,  that  the  purchaser  had  a  right  to  dispose  of  the  note,  for  his  own  purposes,  as 
he  thought  proper.  But  that  he  had  also  the  right  to  retain  the  note,  and  upon 
b^ng  sued  for  the  price,  to  make  a  proffer  of  it;  when  the  question  as  to 
whether  the  seller  was  bound  to  take  it  would  be  disposed  o£ 

Htldt  that  under  the  circumstances  of  the  case,  the  purchaser  had  not  exercised  a 
disposing  power  oyer  the  note,  by  an  assignment  which  he  had  made ;  but  was 
to  be  treated  as  still  retaining  the  control  of  it,  to  answer  for  the  price  of  the 
goods  to  the  seller. 

Held,  that  the  defendants,  the  makers  of  the  note,  were  responsible  to  the  plaintiflh 
for  the  amount    That  the  latter  had  an  interest  which  entitled  them  to  suei 

In  case  of  a  note  not  in  fact  negotiable,  when  the  claim  is  made  by  the  original 
party  to  whom  it  is  giyen,  the  destruction  of  the  note  is  matter  of  &ct  for  the 
jury  to  determine;  and,  if  established,  no  indemnity  is  requisite^  Perhaps,  in  a 
doubtful  case,  the  analogous  rule  of  a  Court  of  Chancery  may  justify  the  court 
in  demanding  it 

The  Reyised  Statute,  (2  R.  &  p.406,  §§  *lM^,)  is  limited  to  negotiable  paper,  and  to 
a  lost  bill  or  notei  The  party  has  a  right  to  require  indemnity  before  payment, 
but  may  waiye  it  and  obtain  it  at  the  trial 

(Before  Dukb,  Campbell  and  HomiAif,  J.J.) 
December  11,  81, 1856. 

The  case  came  before  the  court  upon  a  verdict  found  for  the 
plaintiffs,  by  direction  of  the  court,  for  the  amount  of  the  prom- 
issory note  in  question,  and  interest,  subject  to  the  opinion  of  the 
court  at  General  Term,  upon  a  case  to  be  made,  with  liberty  to 
either  party  to  turn  the  same  into  a  bill  of  exceptions,  or  special 
verdict 

The  case  is  stated  in  the  opinion  of  the  court 

M.  Porter^  for  the  plaintiffi 
D.  D.  Field,  for  the  defendant 
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By  thb  Court.  Hoffman,  J. — ^The  fects  of  the  case  upon 
which  the  rights  of  the  parties,  in  my  opinion,  depend,  are  these. 

The  plamtiff's  action  is  upon' a  promissory  note  made  by  the 
defendaiits,  Leggett  &  Brothers,  for  the  sum  of  $948.13,  to  their 
own  order,  and  endorsed  by  James  H.  Benedict  &  Co.,  who  trans- 
ferred the  same  to  the  plaintiff  They  aver,  in  the  complaint, 
that,  while  such  note  was  owned  by  them,  it  was  accidentally  de- 
stroyed by  fire. 

Tlxe  firm  of  James  H.  Benedict  &  Co.  agreed  with  the  plaintiflw, 
on  the  29th  of  October,  1858,  to  purchase  of  them  a  quantity  of 
rags,  at  a  certain  price.  The  purchasers  offered  to  give  in  pay- 
ment, their  own  note  at  six  months,  or  the  note  of  Leggett  & 
Brothers  (the  defendants)  at  six  months,  without  recourse.  After 
some  inquiry,  the  plaintiff  accepted  the  last  offer,  and  wrote  the 
following  note  to  Benedict  k  Co. : 

"  New  York,  October  29th,  1868. 

"  Gents: — ^We  accept  your  offer  of  the  ninety-five  bales  of  rags, 
viz.,  three  and  three-fourths,  six  months,  Leggett  &  Bros.'  paper. 
Please  let  the  bearer  know  whether  we  shall  turn  them  out.'' 

On  the  same  day  the  plaintifiBs  made  out  a  bill  as  follows: 

"New  York,  October  29th,  1858. 

"  Messrs.  J.  H.  Benedict  &  Co.,  bought  of  Des  Arts  &  Heuser, 
ninety-five  bales  of  rags,  (marks  given  and  price,)  $945.18,  against 
six  months'  note  Leggett  k  Brothers." 

The  goods  were  delivered  on  the  same  day. 

The  day  of  this  transaction  was  Saturday.    At  that  time,  Ben 
edict  k  Co.  had  in  their  hands  a  large  amount  of  the  notes  of  Leg- 
gett k  Brothers.    Aft&r  the  bargain,  Benedict  k  Co.  surrendered 
one  of  such  notes,  and  replaced  it  with  the  one  in  question,  to 
make  the  amount  correspond  with  the  price  of  the  rags. 

This  was  on  Monday  or  Tuesday — ^most  probably  it  was  Tues- 
day^ the  1st  day  of  November.  On  Wednesday,  the  2d  of  No- 
vember, Benedict  k  Co.  tendered  the  note  to  the  plaintiflfe.  They 
refused  to  receive  it.  On  Monday,  they  had  heard  rumors  of  Leg- 
gett k  Brothers  being  in  difficulty.    On  Tuesday  night,  Benedict  k 
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Co.  heard  similar  reports.  Benedict,  the  witness,  admits,  that  when 
the  note  was  tendered,  there  were  rumors  against  the  defendants. 
On  Thursday,  the  8d  of  November,  they  stopped  payment 

The  note  in  question  was  dated  the  29th  October,  1858,  at  six 
months,  for  $948.18.    It  fell  due  the  2d  May,  1854. 

It  was  put  in  a  desk  in  the  store  of  Benedict  &  Co.,  on  the  even- 
ing of  the  4th  of  March,  1854,  and  the  store  was  burnt  on  the 
morning  of  the  5th  of  that  month.  The  witness,  Benedict,  states, 
that  the  note  and  the  original  bill  were  burnt  with  it 

Matters  thus  remained  until  five  or  six  months  after  the  fire, 
that  is,  until  August  or  September,  1854,  when,  for  the  first  time 
after  the  transaction,  the  plaintiffs  made  any  communication  upon 
the  subject  Mr.  Heuser,  one  of  them,  then  asked  about  the  note, 
and  said  they  must  have  their  pay  from  somebody ;  that  they 
should  proceed  to  get  their  money  from  some  one. 

On  the  4th  of  March,  1854,  Benedict  &  Co.  executed  an  assign- 
ment to  one  William  H.  Leggett,  not  a  member  of  the  firm,  of  a 
large  number  of  promissory  notes,  amounting  to  over  $16,000,  upon 
a  consideration  paid  by  him.  And  on  the  same  day,  they  entered 
into  a  special  arrangement  as  to  the  note  in  question,  in  oomm<»i 
with  two  other  notes.  In  this  they  recite  that  there  was  a  suit 
pending  in  the  Superior  Court,  in  which  they  were  plaintifls,  and 
Cyrus  W.  Field  and  others  were  defendants,  and  that  they  had 
also  had  business  transactions  with  Des  Arts  &  Heuser,  out  of 
which  they  were  apprehensive  that  litigation  might  arise  between 
them,  and  that  the  said  three  notes  might  be  necessary  for  the  pur- 
poses of  the  said  action,  and  of  the  said  apprehended  litigation. 
Therefore  it  was  stipulated  that  nothing  in  the  instrument  should 
be  construed  to  operate  as  an  absolute  assignment  of  their  interest 
in  such  three  notes,  or  to  prevent  any  appropriation  of  the  same 
as  they  saw  fit  If  it  was  necessary  to  make  such  appropriation, 
the  consideration  received  therefor,  fi^m  William  H.  Leggett, 
should  be  returned  to  him.  A  schedule  annexed  specifies  the 
note  now  in  suit  The  consideration  paid  was  thirty  cents  on  the 
dollar. 

Benedict,  the  witness,  and  member  of  the  firm,  states,  that  at 
the  time,  he  told  William  H.  Leggett  all  about  the  note — ^the  sale 
of  the  plaintiff,  &c., — that  the  note  did  not  belong  to  their  firm ; 
that  it  was  the  property  of  the  plaintiff ;  that  they  could  not  sell 
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the  note  for  thirty  cents,  as  they  would  thereby  assume  seventy 
cents.  •  The  note  never  was  given  up,  or  passed  to  Leggett  It 
was  retained  by  the  connsel,  and  it  appears  tiiat  the  counsel  (it  be- 
ing Saturday  night)  left  the  notes  with  Benedict  &  Co.,  for  safe 
keeping,  on  the  4tJi  of  March.  The  store  •was  burnt)  as  before 
stated,  on  the  6th. 

We  consider  that  the  questions,  some  of  ihem  of  difficulty,  which 
have  been  discussed,  as  to  the  right  of  property,  and  the  responai- 
bility  for  property  after  a  tender  and  reftisal,  have  very  little  bear- 
ing upon  the  case.  It  is  needless  for  us  to  decide  the  delicate 
question,  whether  the  plaintiflh  were  not  justifiable,  on  Wednes- 
day, in  rejecting  the  note,  and  resorting  to  Benedict  &  Co.  for 
payment  of  the  price.  We  find  here,  an  agreement  to  take  the 
promissoiy  note  of  a  third  party  in  payment  of  goods  purchased. 
We  find  a  positive  refusal,  upon  tender,  to  take  such  note.  We 
find,  that  for  five  months  after  the  refusal,  and  three  months  after 
the  maturity  of  the  note,  the  seller  never  applies  for  it— in  effect 
he  persists  in  his  rejection.  The  purchaser,  in  our  opinion,  had 
then  an  undoubted  right  to  dispose  of  the  note  as  he  chose.  After 
the  refusal,  it  was  at  his  option,  to  hold  it  as  bailee,  and  whenever 
payment  was  demanded,  to  insist  upon  giving  it  up  as  satisfaction; 
or  to  appropriate  it  to  his  own  purposes,  and  leave  the  seller  to 
any  remedy  for  the  price  he  might  possess.  Especially  in  relation 
to  commercial  paper,  we  conceive  that  it  is  prescribed  by  mercan- 
tile dualities,  and  the  needs  of  business,  as  a  true  principle  of  jus- 
tice, that  such  a  right  should  exist  To  prohibit  the  holder  of 
mercantile  paper  from  using  it  in  any  form,  because  it  has  been 
rejected  by  one  to  whom  he  had  undertaken  to  transfer  it^ 
would  be  to  chain  up  a  species  of  circulation  until  the  caprice  or 
interest  of  another  shall  release  it 

Whether,  then,  the  reftisal  of  the  plaintifb  in  this  case,  to  take 
the  note  of  L^gett  &  Co.  was  warranted  or  unwarranted,  is  im- 
materiaL  They  did  reftise  it.  For  five  months  they  never  re- 
called the  refusal.  Benedict  &  Co.  had  a  plain  right  to  part  with 
the  note.  They  could  elect  to  leave  the  plaintifb  to  any  action 
against  themselves  for  the  price,  dealing  with  the  note  as  they 
chose,  or  to  retain  the  note,  to  be  proffered  when  an  action  was 
brought  against  them. 

Thus,  the  question  in  the  cause  is  really  reduced  to  this. — ^Have 
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Benedict  &  Co.  parted  with  the  note,  that  is,  in  such  a  way  as  to 
give  a  right  to  it  to  another,  so  as  to  show  that  the  plaintiff  are 
not  the  owners,  or  to  show  that  they  are  not  the  absolute  owners? 

The  question  depends  upon  the  agreement  and  instrument  of 
the  4th  of  March,  coupled  with  the  competent  parol  testimony  as 
to  facts  connected  with  it.  It  is  of  much  importance  to  notice, 
that  down  to  the  4th  of  March,  Benedict  &  Co.  had  not  exercised 
the  right  of  treating  the  note  as  their  own  property.  On  the  con- 
trary, Benedict  swears  that  they  considered  it  as  belonging  to  the 
plaint! fft.  Had  they  passed  it  away — ^had  they  ever  made  a  gen- 
eral assignment  of  their  property — ^it  would  have  been  rightly 
transferred.  But  they  clearly  assumed  to  hold  it  down  to  that 
time  on  behalf,  of  the  plainti£&  We  thus  arrive  at  the  true  con- 
struction and  effect  of  the  instrument  of  the  4th  of  March,  1854. 

It  cannot  be  disputed  that  Benedict  &  Co.  retained,  under  this 
agreement,  the  right  to  the  possession  of  the  note,  and  to  extin- 
guish all  the  claim  of  William  H.  Leggett  upon  it,  on  repaying  the 
thirty  cents  advanced.  Leggett  had  but  a  lien  upon  it  for  such 
repayment  by  Benedict  &  Co.  The  sensible  construction  of  the 
agreement  appears  to  us  to  be,  that  Benedict  k  Co.  reserved  the 
right  of  saying.  We  will  appropriate  this  note  in  payment  of  the 
rags,  to  the  plainti£^  if  they  claim  it  Then  we  will  repay  you 
the  advance.  The  plaintifib  do  claim  it  by  the  present  action. 
Oneof  the  firm  sustains  theclaim.  In  his  own  language,  the  note 
is  used  by  them  on  behalf  of  the  plaintiff.  The  firm  consent  to 
the  present  action. 

The  result  is,  that  the  plaintifb  have  a  right  to  recover  in  full, 
and  William  H.  Leggett  is  left  to  reclaim  the  amount  of  his  ad- 
vance. 

In  relation  to  the  question  of  indemnity,  as  for  a  lost  note,  we 
are  of  opinion  that  it  is  to  be  governed  by  the  Revised  Statutes 
entirely.  The  case  of  Smtlh  v.  Bockwdlj  (2  Hill,  482,)  applies  to 
the  simple  case  of  a  maker  of  a  note  not  in  fiict  negotiable,  and 
actuaUy  destroyed.  A  distinction  is  to  be  foxmd,  and  is  a  very 
proper  one,  between  notes  negotiable  and  others.  Before  the  Re- 
vised Statutes,  it  was  held,  that  where  a  note  was  lost  or  destroyed, 
and  the  fact  did  not  appear  whether  it  was  negotiable  or  not,  the 
the  court  would  not  presume  it  to  have  been  negotiable ;  but  if  it 
appeared  to  have  been  negotiable,  the  plaintiff  could  not  have  re- 
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covered  in  a  court  of  law.  (10  John.  Eep.  lOi ;  8  Wendell  Eep. 
844 ;  8  Cowen  Rep.  808.) 

The  Revised  Statute,  (2  R.  S.  406,  §§  75,  76,)  is  limited  to  ne- 
gotiable paper,  and  the  indemnity  can  be  given  upon  recovery  of 
judgment,  (12  Wendell  Rep.  174.)  It  is  in  terms  also  limited  to 
a  lost  note  or  bill. 

It  would  seem,  however,  that  a  proffer  of  indemnity,  before 
commencing  a  suit,  may  be  required.  We  understand  the  case 
of  Umith  V.  Rockwell^  (2  Hill  Rep.  482,)  to  admit  of  this  distinc- 
tion ;  that  as  it  is  the  right  of  a  maker  or  endorser  to  require  indem- 
nity before  payment,  he  may  impliedly  waive  it,  and  does  so  by 
omitting  to  demand  it.  And  in  such  a  case,  the  statute  allows 
him  to  obtain  it  upon  the  trial. 

We  consider  the  rule  to  be  settled,  that  in  a  case  like  the  pres- 
ent, of  a  note  not,  in  fact,  negotiable,  (as  the  endorsement  here 
was,  doubtless,  without  recourse,)  and  when  the  claim  is  made  by 
the  original  parties  to  whom  it  was  given,  the  destruction  of  the 
note  is  matter  of  &ct,  to  go  to  the  jury ;  and,  if  established,  no  in- 
demnity is  requisite.  Yet,  in  a  doubtfiil  case,  it  may  be  that  the 
analogy  of  the  statute  as  to  a  lost  note,  and  the  rule  in  a  Court  of 
Chancery,  may  justify  the  court  in  requiring  it 

Judgment  will  be  for  the  plaintifiEs,  for  the  amoimt  of  the  ver- 
dict, with  interest  and  costs. 


JosKPH  Naylob  v.  OEOBas  G.  Glasibb. 

A  permit  vas  granted  to  the  defendant  by  the  deputy  ftreet  eommtflrioner,  to  place 
biieks  on  the  carriage-way  of  a  street^  in  front  of  a  building  he  was  erecting. 
Thia  was  dated  the  21  Bt  of  May,  1854.  On  the  2'7th  of  May,  a  notice  to  remove 
them  was  posted  upon  the  pile,  dgned  by  the  defendant,  commiadoner  of  streets 
and  lampsL 

BM,  that  under  the  ordinances  of  the  corporation,  the  power  to  order  such  a  rc- 
moyal  of  an  obstruction  was  vested  in  the  superintendent  of  streets^  at  that  time 
another  person. 

Sdd,  that  no  power  is  given  by  the  ordinances  to  the  deputy  street  commissioner 
to  grant  a  permit^  and  that  a  delegation  of  power  by  the  street  commissioner 
jnust  be  proven  by  writing,  or  a  custom  sufficient  to  show  his  consent 

Tliere  seems  a  concurrent  power  exerdsed  by  the  street  commissioner  and  the 
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taperintendent  of  Btreets»  to  order  a  remoyal  of  obstmetionB^  and,  by  inferenise 
a  power  to  permit  its  continuance. 
Quere,  whether  the  proyinon  of  the  ordinance  of  1846,  at  to  giving  notice  by  pat- 
ting it  upon  the  thing  to  be  remoyed^  \b  not  now  in  force. 

(Before  DuKa,  Gaxpbku.  and  Hoffman,  J.J.) 
December  81,  1856. 

Appeal  fix)m  a  judgment  upon  a  verdict  in  favor  of  tlie  plain- 
tifif,  against  the  defendant,  for  $221.12.  A  bill  of  exoeptions  was 
duly  made. 

The  action  was  for  the  unlawful  taking  &om  the  defendant's 
possession  certain  bricks,  on  or  about  the  7th  of  July,  1854 ;  that 
such  bricks  belonged  to  tiie  plaintiff,  and  were  of  the  value  of  $850, 
and  that  the  defendant  converted  the  same  to  his  own  use. 

The  defendant  justified  the  taking  as  an  officer  of  the  corpora- 
tion of  the  city  of  New  York,  and  as  acting  under  the  sanction  of 
certain  ordinices,  and  the  authority  of  L  officer,  to  whom  the 
power  was  given  of  directing  the  removal  of  any  articles  encum- 
bering  the  dde-walks  or  stre^lB. 

The  other  material  &ct8  are  stated  in  the  opinion  of  the  court 

R.  J.  DtUon^  for  the  appellant 

Parsons,  for  the  respondent 

By  the  Coubt.  Hoffman,  J. — Upon  the  appeal  fipom  the 
judgment  in  this  case,  two  questions  arise.  Firat,  whether  the 
permit  granted  by  the  deputy  street  commissioner,  to  encumber 
the  street  by  allowing  the  bricks  to  be  placed  upon  the  carriage- 
way, was  a  lawful  permit.  This  question  arises  under  the  excep- 
tion of  the  plaintiffii,  to  the  charge  of  the  Judge. 

Next  Whether  the  notice  to  remove  the  bricks  was  sufficient ; 
and  whether  the  charge  of  the  Judge  was  in  this  particular  correct 

It  is  obvious,  that  if  the  permit  was  lawful,  the  removal  was 
illegal.  It  must  be  so  even  if  the  defendant  was  ignorant  of  the 
permit 

On  the  22d  of  May,  1854,  a  permit  was  granted  by  Charles 
Turner,  deputy  street  commissioner,  as  follows : — "  Permission  is 
given  to  Joseph  Naylor,  to  place  material  on  the  carriage-way  of 
the  street  in  front  of  the  building  to  be  erected  S.  W.  comer  of 
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Broadway  and  Chambers  street,  tor  three  months,  provided  such 
materials  do  not  occupy  more  than  one-third  of  the  carriage-way 
in  width,  to  be  not  more  than  ten  feet  in  height^  and  one  hun- 
dred feet  in  length  of  such  carriage-way ;  and  also,  that  the  gut- 
ter along  the  sidewalk  be  kept  clear  and  unencumbered  to  the 
breadth  of  two  feet^  and  that  the  street  remain  so  encumbered  dur- 
ing the  pleasure  of  the  street  commissioner." 

It  is  in  evidence  that  the  street  commissioner  is  in  the  habit  of 
giving  such  permits  to  builders  to  encumber  streets  during  the 
progress  of  tearing  down  old  buildings. 

On  the  27th  of  May,  1864,  before  twelve  o'clock  at  noon,  the 
notice  to  remove  the  bricks  was  posted^pon  the  pile.  It  directed 
the  removal  on  or  before  the  28th,  at  twelve  o'clock,  or  the  bricks 
would  be  taken  to  the  public  yard,  to  be  disposed  of,  as  the  ordi- 
nances of  the  corporation  direct,  and  was  signed  by  the  defendant^ 
as  commissioner  of  streets  and  lamps. 

On  the  29th  of  May,  and  between  seven  and  eight  o'clock  in 
the  evening,  the  bricks  were  delivered  to  the  keeper  of  the  cor- 
poration yard. 

On  the  7th  of  July,  the  plaintiff,  for  the  first  time,  conmiimi- 
cated  with  the  defendant  as  to  the  removal  of  the  bricks.  The 
son  of  the  plaintiff  then  went  to  the  office  to  inquire  where  the 
bricks  were;  he  was  informed  they  were  in  the  corporation  yard. 
He  asked  for  a  bill,  which  was  given  him,  dated  Thursday.  The 
charges  a3re  for  cartage  of  210  loads,  and  storage  for  forty  days, 
$504.  ^ 

It  is  plain  that  the  plaintiff  knew  where  to  apply  for  his  bricks, 
and  that  the  amount  of  the  last  item  is  attributable  to  his  own  neg- 
lect or  speculation. 

The  defendant,  in  his  answer,  justifies  his  removal  of  the  bricks, 
under  the  318th  and  825th  sections  of  the  ordinance  organizing 
the  department,  passed  May  80th,  1849.  The  defendant  was,  at 
the  time,  commissioner  of  streets  and  lamps,  the  chief  officer  in 
the  department  of  streets  and  lamps. '  In  this  department  is  a  bu- 
reau, denominated  "  The  Bureau  of  Cleaning  Streets,"  charged 
with  the  duty  of  cleaning  the  streets^  and  removing  encumbrances 
therefirom,  the  chief  officer  of  which  is  the  superintendent  of 
streets. 

He  then  states,  that  the  bricks  were  encumbering  and  obstruct^ 
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ing  the  streets,  and  that  Erastus  W.  Glover,  being  at  that  time 
superintendent  of  streets,  and  chief  officer  of  the  bureau,  did,  in 
conformity  with  the  ordinance  aforesaid,  order  the  bricks  to  be  re- 
moved from  the  street^  and  on  the  failure  of  the  owner  to  remove 
them,  the  said  Glover  did  remove  them  to  the  public  yard. 

The  charter  of  the  2d  of  April,  1849,  provided,  (§  12,)  that 
there  should  be  an  executive  department,  under  the  denomination 
of  "The  Street  Department,"  which  shall  have  cognizance  of 
opening,  regulating,  and  paving  streets,  building  and  repairing 
wharves  and  piers,  digging  and  buildihg  wells,  and  the  construc- 
tion of  public  roads  when  done  by  assessment:  the  filling  up  of 
sunken  lots,  under  the  ordinances  of  the  conmxon  council,  from 
the  city  inspector's  department  It  shall  also  have  cognizance  of 
collecting  the  assessments  connected  with  such  expenditures. 
The  chief  officer  shall  be  called  the  street  commissioner.  (Davies 
Laws,  p.  206.) 

The  11th  section  provided,  that  there  shall  be  an  executive  de- 
partment, to  be  denominated  "  The  Department  of  Streets  and 
Lamps,"  which  shall  have  cognizance  of  procuring  the  necessary 
supplies  for,  and  of  lighting  the  public  streets  and  places  lighted 
at  the  expense  of  the  corporation,  and  of  cleaning  the  public 
streets,  and  of  collecting  tibie  revenue  arising  from  the  sale  of 
manure,  and  also  of  transferring  the  butchers'  stalls  in  the  public 
markets,  the  commissioner  of  streets  and  lamps.  "  There  shall 
be  three  bureaus  in  this  department,  and  the  chief  officers  thereof 
shall  be  called  the  superintendent  of  lamps  and  gas,  superintend- 
ent of  streets,  and  superintendent  of  markets." 

By  the  19th  section,  it  is  declared  lawfiil  for  the  common  coun- 
cil to  establish  such  other  departments  and  bureaus  as  they  may 
deem  the  public  interest  may  require,  and  to  assign  to  them  and 
those  herein  created,  such  duties  as  they  may  direct^  not  incon- 
sistent with  this  act 

It  would  be  very  difficult  to  say  to  which  department^  under 
the  charter,  the  power  of  removing  obstructions  on  streets  had 
been  conferred.  If  upon  the  street  department,  it  is  solely  by 
force  of  the  word,  "  regulating,"  in  the  12th  section. 

In  the  history  of  laws  and  ordinances  respecting  the  streets  of 
New  York,  I  apprehend  the  received  meaning  of  the  word  "  regu- 
lating," was  the  patching,  grading,  levelling,  raiaing,  or  amending 
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the  street&  These  are  the  phrases  used  in  the  act  of  1813,  (seo- 
tion  176,)  copied  from  former  statutes. 

If  the  department  of  streets  and  lamps  claims  the  right,  it  is 
odIj  by  force  of  the  power  of  supervising  the  cleaning  of  the 
public  streets.    This  is,  perhi^s,  a  still  slighter  foundation. 

I  have  not  a  doubt  that  an  ordinance  of  the  corporation,  giving 
the  power  of  removal,  or  of  permission  to  obstruct,  to  either  of 
these  departments,  or  to  any  other  department,  would  be  perfectly 
valid 

The  ordinances  of  May  SOth,  1849,  were  adopted  to  carry  out 
ihe  new  organization  of  the  city  government 

Title  4  is  entitled,  "of  the  street  department^"  in  the  first  arti> 
de,  and  repeats,  verbatim^  the  powers  given  in  the  12th  section  of 
the  charter. 

The  second  article  is  entitled,  "  of  the  street  commissioner,  his 
deputy,  and  clerks." 

By  the  163d  section,  power  is  given  to  the  street  commissioner 
to  direct  the  removal  of  any  article  or  thing  whatsoever,  which 
may  encumber  or  obstruct  a  street,  whar^  or  pier,  in  the  city. 

The  second  chapter  of  this  article  regulates  the  office  of  deputy 
street  commissioner.  No  authority  is  given  to  him  to  direct  the 
removal  The  only  section  which  bears  upon  the  point,  is  the 
184th,  directing  that  he  may  perform  suck  duties  as  shall  be  as- 
signed to  him  by  the  street  commissioner.  This  means,  that  he 
may  be  authorized  to  perform  a  power  vested  in  the  commissioner ; 
but  there  must  be  a  regular  written  delegation,  or  such  a  custom 
known  to  the  commissioner,  as  ia  equivalent  to  it 

The  286th  section,  under  title  4,  of  the  department  of  streets 
and  lamps,  repeats  the  language  of  the  14th  section  of  the  cluu> 
ter,  but  adds,  after  the  words,  "  cleaning  the  public  streets,"  &c, 
the  clause,  "  and  removing  encumbrances  there&om." 

By  the  311th  section,  under  the  head  of  "  the  bureaus  of  clean- 
ing streets,"  the  chief  officer  is  called  the  superintendent  of  streets, 
who  is  charged  with  the  duty  of  cleaning  the  public  streets,  and 
of  r^noving  encumbrances  therefix>m. 

The  318th  section  is  as  follows: — "The  superintendent  of 
streets  is  hereby  authorized,  and  it  i3  made  his  duty,  to  order 
any  article,  or  thing  whatever,  which  may  encumber  or  obstruct 
astreet^  wha;r^  or  pi^,  to  be  removed,  and  if  it  be  not  removed 
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within  twenty-four  hours  thereafter,  to  order  it  to  be  removed  to 
the  yard  occupied  by  the  superintendent  of  repairs,  or  other 
suitable  place." 

By  the  816th  section,  he  is  to  report  to  the  commissioner  of 
streets  and  lamps  all  violations  of  any  contract  for  cleaning  the 
streets,  and  any  omission  or  neglect  of  any  person  whose  duty  it  is 
to  inspect  the  streets  or  roads,  or  to  prevent  any  encumbrance 
thereof. 

The  821st  section  allows  a  redemption  of  the  articles  by  the 
owner,  upon  payment  of  the  necessary  expenses  of  the  removal, 
together  with  six  cenHts  per  day,  for  every  cart-load  thereof,  during 
the  time  it  remains  unclaimed. 

The  825th  section  provides,  that  the  superintendent  of  streets 
shall,  in  all  matters  connected  with  his  bureau,  be  under  the  con- 
trol, direction  and  supervision  of  the  commissioner  of  streets  and 
lamps,  who  may  approve  or  disapprove  all  accoimts  certified  by 
hii|i,  &c. 

It  appears  to  us  very  clear,  that  the  commissioner  of  streets  and 
lamps  had  no  power  to  order  a  removal.  It  must  come  from  the 
superintendent  of  streets.  It  is  an  authority  which  the  common 
council  had  the  power  to  give  to  the  officer,  and  they  have  given  it, 
expressly,  to  the  superintendent ;  and  have  not  given  it  to  the 
commissioner.  The  825th  section  by  no  means  bestows  this  au- 
thority on  the  latter. 

It  is  also  clear,  that  there  is  no  express  provision,  authorizing 
any  one  to  give  a  permit  to  obstruct ;  but  it  may  be  well  concluded, 
that  a  power  to  order  a  removal  involves  this  authority. 

And  then  we  have  the  anomalous  and  inconvenient  rule  exist- 
ing, of  a  concurrent  power  in  the  street  commissioner,  under  the 
163d  section,  and  of  the  superintendent  of  streets,  under  the  818th 
section,  to  order  a  removal ;  and  a  power  in  each,  by  inference,  to 
allow  the  obstruction  to  remain. 

The  result  appears  to  me  clear.  The  permit  given  by  the  deputy 
street  commissioner  was  invaUd.  The  notice  to  remove  the  bricks, 
by  the  commissioner  of  streets  and  lamps,  the  defendant,  does  not 
appear  to  have  been  autiiorized  by  the  superintendent  of  streets, 
and  Was  void.  It  is  to  be  noticed,  that  the  answer  places  the 
defence  upon  an  order,  made  by  E.  W.  Glover,  then  being  superin- 
tendent of  streets ;  and  that  he  did  remove  the  same.    But  there 
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18  not  any  eTidenoe,  whatever,  to  prove  an  authority  derived  fiom 
him. 

We  consider  that  the  views  now  taken  are  sufficient  to  dispose 
of  the  case,  without  passing  upon  the  question  of  the  sufficiency 
of  the  notice,  by  posting  it  upon  the  pile  of  bricks.  That  question, 
is  one  upon  which  some  of  the  court  entertain  great  doubts.  It 
may  be  observed,  that  in  the  ordinances  of  1854,  (chap.  24,  title  2,) 
the  second  section  gave  the  street  conmiissioner  power  to  order  the 
removal  of  any  obstruction  or  encumbrance ;  and  the  third  section 
directed  the  mode  of  service  of  the  order,  either  personally,  or  by 
leaving  it  at  the  house  or  place  of  business  of  the  owner,  occupant^ 
or  person  having  charge  of  the  house  or  lot,  in  &ont  of  which  the 
encumbrance  may  be,  or  by  posting  the  said  notice,  or  order,  upon 
such  encumbrance  or  obstruction.  (Page  288.)  A  smular  provision 
is  found  in  the  ordinances  of  18S9,  (p.  193 ;)  of  18S8,  (p.  57,  sec- 
tions 23  and  24.) 

In  1817,  (p.  22,  §  15,)  the  ordinance  directed  a  personal  service 
on  the  owner,  occupant,  or  person  in  charge  of  the  above  house  or 
lotj  in  front  of  which  the  obstruction  or  encumbrance  might  be. 

It  is  to  be  noticed,  that  the  general  repealing  clause,  in  the  ordi- 
nance of  1849,  (§  509,)  repeals  all  ordinances  and  resolutions  incon- 
sistent with  that  ordinance.  No  direction  is  contained,  in  any  part 
of  the  ordinance  of  1849,  as  to  the  mode  of  service ;  anditmaybe 
a  point  of  no  litUe  consequence,  whether  the  whole  provision  of  that 
of  1845,  as  to  such  mode  of  giving  service,  is  not  nowin  Aill  force. 

It  should  also  be  observed,  that,  even  if  the  fifth  section  of  title 
2,  of  the  ordinance  of  1845,  recognizing  the  right  of  the  street 
commissioner  to  give  a  permission  to  obstruct  a  street,  is  strictly 
in  force,  it  seems  to  be  superfluous,  for  the  power  to  order  the 
removal,  implies  a  power  to  permit  an  encxmibrance  to  remain. 
That  power  rests  in  both  the  street  conmiissioner  and  superintend- 
ent of  streets,  as  before  observed.  And  it  may  deserve  consider* 
ation,  whether  it  should  be  allowed  to  continue  concurrent 

The  judgment  recovered  must^  therefore,  be  affirmed,  with  costs. 
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Thb  General  Mutual  Insurance  Company  v.  Alfred  G. 

Benson. 

Knee  the  Code,  there  is  no  distinction,  between  snits  at  law  and  in  equity,  arinng 
from  the  form  of  the  pleadings,  or  the  jurisdietion  of  the  court, 

When  the  sofficlency  of  a  complaint  is  denied,  as  not  stating  &cts  oonstltDtiBg  a 
cause  of  action,  the  only  question  is,  whether  the  plaintiiF,  upon  the  £sots  stated, 
is  entitled  to  the  relief  which  he  claims,  and  it  is  immaterial,  whether  that  relief 
be  legal  or  equitable. 

If  the  relief  be  equitable  in  its  nature,  but  cannot  properly  be  granted  without  the 
presence  of  other  parties,  the  objection  of  a  defect  of  parties  must  be  taken  by 
demurrer,  or  answer ;  and,  if  not  so  taken,  it  must  be  held  to  be  waived. 

It  cannot  be  taken  upon  the  trial,  in  the  form  of  an  objection  to  the  complaint^  as 
not  stating  &cts  sufficient  to  constitute  a  cause  of  action. 

As  a  general  rule,  when  a  fund  is  in  the  hands  of  a  trustee,  which  he  is  bound  to 
distribute  to  different  persons  in  unequal  proportion,  all  interested  in  the  dis- 
tribution are  necessary  parties  to  an  action  against  the  trustee. 

But,  when  the  sum  that  each  is  entitled  to  receive  has  been  ascertained,  by  a  pro- 
ceeding binding  on  the  trustee,  each  may  maintain  a  separate  action  for  his 
proportionate  share,  thus  ascertained. 

Judgment  for  plaintiffs  affirmed,  with  oosts^ 

(Before  Duxr,  Campbell  and  HomcAN,  J.J.) 
December  term,  1865. 

Appeal  by  defendant  fix)m  a  judgment  entered,  upon  the  report 
of  a  referee,  in  favor  of  the  plaintifl&,  for  the  sum  of  $2,062.74, 
including  interest  and  costs. 

The  cause  was  before  the  court  upon  a  case  containing  the 
pleadings,  report  of  the  referee,  and  proceedings  upon  the  trial. 

The  following  are  the  pleadings  and  report.  The  proceedings 
it  is  deemed  unnecessary  to  state. 

City  and  counly  of  New  York,  ss. : 

The  above  named  plaintiffs,  by  Alexander  Hamilton,  jun.,  their 
attorney,  complain  of  the  above-named  defendant,  and  show  to 
this  court: 

That  the  said  plaintifb  made  and  executed  a  certain  policy  of 
insurance,  whereby  they  became  insurers  of  cargo  on  bos^  of  the 
ship  Bussell  Grlover,  to  the  amount  of  ten  thousand  seven  hundred 
and  twenty-seven  dollars  and  eighty-one  cents. 
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That  the  said  ship,  together  with  the  cargo  on  board  thereof 
was  afterwards  wrecked,  and  became  a  total  loss,  and  the  said 
plaintiff  hare  paid  to  the  parties  entitled  thereto  the  whole 
amount  which  they  agreed  to  pay  by  the  terms  of  their  said 
policy  as  aforesaid,  to  wit,  the  sum  of  eleven  thousand  eight 
hundred  and  twenty-seven  dollars. 

The  said  plaintiff  further  show  that  the  said  defendant  has, 
since  the  payment  of  the  said  loss,  received  a  large  sum  of  money 
from  the  sale  of  certain  portions  of  the  said  cargo,  which  were 
saved,  amounting  in  the  whole,  as  these  plaintiff  are  informed 
and  believe,  to  the  sum  of  twelve  thousand  dollars,  and  upwards ; 
that  the  said  sum,  received  by  him  as  aforesaid,  belongs  to  the  in- 
surers of  the  said  cargo,  to  whom  the  same  was  duly  abandoned 
in  proportionate  parts,  according  to  the  sums  respectively  insured 
by  them ;  and  that  the  said  plaintifis  are  entitled  to  receive  from 
the  said  defendant,  for  their  share  or  proportionate  part  thereof, 
the  sum  of  one  thousand  six  hundred  and  one  dollars  and  fifty- 
one  cents,  with  interest  thereon,  and  that  the  said  defendant  has 
been  requested  to  pay  the  same,  but  has  neglected  and  refused  to 
pay  the  same,  or  any  part  thereof  to  the  said  plaintiffs ;  that  an- 
nexed  hereto  is  a  copy  of  an  average  statement  or  adjustment  of 
the  said  salvage,  and  which,  the  plaintiff  pray,  may  be  taken  as  a 
part  of  this  their  complaint. 

And  these  plaintiff  ftirther  show,  that  the  said  defendant  re- 
ceived the  said  sum  of  twelve  thousand  dollars,  before  referred  to, 
acting  as  agent  or  otherwise,  in  a  fiduciary  capacity,  for  the  said 
insurers,  and  for  these  plaintijBfs  as  one  of  ihem,  entitled  to  their 
proportionate  share  of  said  sum  of  twelve  thousand  dollars,  and 
unjustly  and  improperly  refuses  to  pay  over  said  proportionate 
share  or  sum,  amounting  to  one  thousand  six  hundred  and  one 
dollars  and  fifty-one  cents,  as  above  stated, 

Wherefore,  the  plaintiffs  demand  judgment  against  the  said 
defendant  for  the  said  sum  of  one  thousand  six  hundred  and  one 
dollars  and  fifty-one  cents,  with  interest  from  the  first  day  of  July, 
1853,  together  with  their  costs,  and  a  reasonable  allowance  for  the 
esqpenses  of  this  suit 

Alsx.  Hajoltok,  Jun.,  PlaintijBb'  Attorney. 
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SHIP  BUSSELL  GLOYSB. 


Total  amount  on  board  estimated  to  be  $80,382.22.    Sayings 
estimated  $12,000— 14fH}  per  cent 

Astor  Mutual  Insurance  Co. . .  $18,964  00  Eecd.  $2,084  64 


u 


u 


Union 

Mercantile 

Atlantic 

St  Louis  Perpetual 

Sun  Mutual 

Delaware  Mutual  Safety 

Cincinnati  Insurance 

New  England  Mutual  Ins. " 

General 


.      1,400  00 
.      6,918  00 
.    12,200  73 
.     8,455  17 
.      4,915  21 
200  00 
249  58 
.     8,079  53 
.    10,727  81 
Uninsured,  say 23,272  19 
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u 


u 


II 


II 


(C        (( 


209  01 
1,032  77 
1,821  41 

615  81 

738  78 
29  86 
87  26 

459  73 
1,601  51 
8,474  18 


$80,382  22  $12,000  90 

Waltbb  R  Jones,  Jb.,  )   * 

Hbnby  W.  Johnson,     V  fli^^t 
A.  F.  HiGGiNS,  (Adjusters. 

The  defendant,  answering,  says,  that  he  has  no  knowledge  or 
information  whereby  to  form  a  belief  whether — 

MrsL  The  plaintiiffis  became  insurers  of  the  cargo  on  board  said 
Russell  Glover  to  any  amount:  or— 

Second.  Whether  they  have  paid  to  the  parties  entitled  thereto, 
the  whole  or  any  amount  which  they  agreed  to  pay,  as  alleged. 

The  defendant  has  received  a  sum  of  money,  amounting  to 
something  about  twelve  thousand  dollars,  but  the  exact  amount 
this  defendant  has  not  now  the  means  of  stating,  which  monejrs 
he  believes  to  have  come  fix>m  the  sale  of  the  wreck,  or  portions 
of  the  wreck  and  cargo  of  said  ship ;  but  this  defendant  has  no 
knowledge  or  means  of  information  as  to  who  owns  or  is  entitied 
to  said  moneys,  nor  any  knowledge  to  whom  he  ought  to  pay  it; 
or  whether  tiie  plaintiff  are  entitled  to  any  portion  thereof;  nor 
can  such  knowledge  be  had  by  him,  or  by  them,  or  by  any  per- 
Bon,  until  the  customary  average  papers  are  fully  made  up,  which 
has  not  been  done ;  and  this  defendant^  according  to  commercial 
uaagei  would  be  wrong  and  unsafe  in  paying  any  portion  of  said 
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money  to  any  person  till  such  papers  are  made  up,  which  has  not 
yet  been  done. 

Nevertheless,  this  defendant  is  willing  and  desirous  to  pay  such 
moneys  to  any  person  entitled  to  have  and  receive  them,  and  re- 
spectfully submits  the  entire  matter  to  this  court,  and  will  abide 
by  their  decision  herein. 

And,  for  the  defence  further  herein,  this  defendant  saith,  that 
the  plaintiff  in  this  cause  are  indebted  to  him  in  a  sum  of  about 
five  hundred  doUafb  on  contract,  and  for  money  had  and  received, 
which  this  defendant  asks  to  have  off-set,  and  pleads  as  a  counter* 
claim  to  any  sum  which  this  court  may  find  due  to  them  out  of 
the  moneys  in  his  hands. 

Nevertheless,  this  defendant  denies  that  he  received  said  monejrs 
in  a  fiduciary  capacity,  or  in  any  way  except  in  the  regular  course 
of  his  business  as  a  commission  merchant,  they  having  come  mto 
his  hands  on  the  sale  of  consignments  to  him,  and  drafts  sent  to 
him^  for  all  of  which  he  accounted  to  his  correspondent,  and  was 
directed,  after  paying  over  certain  sums  to  certain  persons,  to 
retain  the  balance,  subject  to  the  result  of  the  average  adjustment 
in  the  matter  of  the  Bussell  Glover,  which  he  has  done. 

The  defendant  denies  that  the  statement  annexed  to  the  com- 
plaint is  an  average  adjustment  or  statement  therein,  and  saith  the 
same  is  only  an  estimate,  and  not  a  full  or  final  statement;  and 
this  defendant  asks  to  be  discharged  accordingly. 

Marvin  &  Primb,  Deft's  Attys. 

The  plaintifls  replying  to  the  answer  of  the  defendant,  herein 
deny  that  they  are  indebted  to  the  said  defendant  as  stated  and 
alleged  in  said  answers ;  and  they  also  deny  that  the  said  defend- 
ant is  entitled  to  any  off-set  or  counter  claim  whatever  against  them, 
and  they  therefore  demand  judgment  against  the  said  defendant, 
as  asked  for  in  their  complaint  in  this  cause. 

Alexander  Hamilton,  Jr.,  Plaintiffi'  Atty. 

To  Ae  Superior  Court  of  the  City  of  New  York : 

I,  Philo  T.  Ruggles,  of  the  city  of  New  York,  referee,  to 
whom  the  above  entitled  action,  and  all  the  issues  therein,  were 
referred,  to  hear  and  determine  the  same,  by  an  order  of  the  courts 
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made  at  a  Special  Term  thereof  held  at  the  City  Hall,  in  the  dtj 
of  New  York,  on  the  22d  day  of  March,  1855 : 

Do  respectfully  report,  that  I  have  been  attended  on  said  refers 
ence  by  Alexander  Hamilton,  jr.,  Esq.,  the  attorney  for  the  plain- 
tiffi,  and  W.  C.  Prime,  Esq.,  attorney  for  the  defendant,  and  have 
heard  and  considered  the  proois  and  allegations  of  the  respective 
parties,  and  the  arguments  of  counsel,  and  I  find  and  report  as 
matters  of  fact — 

That  the  said  plaintiff,  being  then  a  corporation  engaged  in  the 
business  of  marine  insurance,  and  having  an  office  in  the  city  of 
New  York,  became  insurers  of  cargo  on  board  the  ship  Bussell 
Glover,  in  the  sum  of  eleven  thousand  eight  hundred  and  twenty- 
seven  dollars,  and  that  said  ship  was  afterwards  wrecked  and  be- 
came a  total  loss,  and  that  the  plaintiff  paid  to  the  parties  insured 
hj  them,  (upon  receiving  from  them  aa  abandomneat  of  their 
interest,)  as  for  a  total  loss  upon  the  cargo  so  insured,  the  sum  of 
eleven  thousand  eight  hundred  and  twenty-seven  dollars. 

That  certain  portions  of  said  cargo  were  saved  and  afterwards 
sold,  and  that  the  proceeds  of  sales  thereof,  amounting  to  the  sum 
of  twelve  thousand  nine  hundred  and  sixty-three  dollars  and 
twenty-five  cents,  came  into  the  hands  of  and  were  received  by  said 
defendant ;  and  that  in  a  fiduciary  capacity,  and  as  trustee  for  the 
parties  entitled  thereto,  the  said  sum  was  received  by  him  at  va- 
rious periods  between  the  16th  of  April,  1852,  and  the  17th  of 
June,  1862,  when  the  last  instalment  thereof  was  received  by 
him. 

I  further  find,  that,  after  deducting  and  allowing  firom  the 
said  sum  of  twelve  thousand  nine  hundred  and  sixty-three  dollars 
and  twenty-five  cents,  the  sum  of  one  thousand!  dollars  for  the 
compensation  of  the  adjuster,  and  charges  for  collecting  drafts,  as 
well  as  a  commission  of  two  and  one-half  per  cent  for  receiving 
and  paying,  and  all  other  charges  thereon,  there  remains  in  his 
hands  a  net  balance  of  eleven  thousand  six  hundred  and  ten  dol- 
lars nineteen  cents,  without  charging  interest  to  be  divided  and 
distributed  among  the  underwriters,  and  others  interested  therein, 
including  the  plaintiff  in  this  action,  according  to  their  respective 
interests,  and  that  a  part  of  such  sum  so  received  by  the  defend- 
ant was  identified  by  the  marks  and  invoices  so  arising  from  sales 
of  the  particular  goods  and  merchandises  insured  by  said  plaintiflk 
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I  farther  find,  and  report,  that  the  share  or  proportion  of  the 
net  proceeds  of  said  cai^,  after  deducting  charges  and  commis- 
sions above  referred  to,  belonging  to  the  plaintiffs,  in  the  hand  of 
defendant,  amounts  to  the  sum  of  fifteen  hundred  and  forty-nine 
dollars  and  forty-eight  cents,  and  that  the  final  adjustment  and 
distributions  of  said  proceeds  of  sales  (after  allowing  a  reasonable 
time  for  completing  said  adjustment)  could  have  been  made  on  the 
first  day  of  March,  1868. 

I  further  find  that  the  said  defendant  has  settled  with,  and  paid 
to  various  parties  interested,  the  ftill  amount  to  which  they  were 
entitled,  under  the  pro  forma  adjustment  annexed  to  the  complaint 
herein. 

From  the  fiicts  so  found  and  reported,  I  further  find,  decide 
and  report)  as  matters  of  law,  that  the  plainti£b  are  entitled  to 
judgment  against  the  defendant  for  the  sum  of  fift;een  hundred 
and  forty-nine  dollars  and  forty-eight  cents,  together  with  interest 
thereon,  fix>m  the  first  day  of  July,  1868,  and  costs. 

All  which  is  respectfully  submitted. 

Dated  New  York,  July  17, 1865. 

Philo  T.  Bugglxs,  Beferee. 

The  defendant  excepted  to  the  report  of  the  referee,  upon  the 
ground,  that  he  had  erred  in  not  granting  a  motion,  made  upon 
the  trial,  that  the  complaint  should  be  dismissed,  as  not  stating 
£EKSts  sufficient  to  constitute  a  cause  of  action.  And  also  upon  the 
grounds,  that  the  findings  and  decision  of  the  referee  were  contrary 
to  law  and  evidence. 

W.  G.  Priinej  for  the  defendant,  appeUant 
The  complaint  does  not  state  &cts  sufficient  to  constitute  a  cause 
*  of  action,  and  this  objection  was  properly  taken  on  the  trial,  and, 
indeed,  may  be  taken  in  any  stage  of  the  cause,  (2  Duer,  660; 
3  Selden,  464.)  The  plaintifb  had  no  right  to  bring  an  action  at 
law  for  their  share  of  the  fund ;  their  proper  and  sole  remedy 
was  a  suit  in  equity,  for  the  distribution  of  the  fund,  in  which  all 
the  parties  interested  should  be  joined.  (1  John.  166 ;  2  Barb. 
186,145;  1  Stark.  672;  2  Ohitty,  268.)  The  plaintiflfe  also  foiled 
to  prove  their  complaint  upon  the  trial.  They  did  not  show  that 
their  proportion  of  the  fund  had  been  ascertained  by  a  proceeding 
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binding  upon  all  the  parties  interested,  and  without  such  proof 
they  were  clearly  not  entitled  to  recover.  (8  Ado.  &  Ellis,  99 ; 
12  John.  296.)  The  defendant  cannot  safely  account  and  pay 
over  to  any  one  of  the  cestuts  que  trust,  without  knowing  the 
extent  of  lus  liability  to  each  and  all,  and,  hence,  all  the  parties 
in  interest  should  be  parties  to  the  action,  it  being  certain,  that 
those  who  are  not  parties,  will  not  be  bound  by  any  judgment  that 
can  be  rendered. 

The  judgment  ought  to  be  reversed,  and  the  complaint  be  dis- 
missed, or  a  new  trial  be  granted. 

A.  HamiUon,  Jan.,  for  the  plaintiffs,  respondents. 

The  referee  decided  correctly  in  denying  the  motion  to  dismiss 
the  complaint  This  is  not  the  case  of  parties  interested  in  a  trust 
fund,  where  the  proportions  are  unequal,  and  the  amount  due  to 
each  not  ascertained.  Here,  the  amount  has  been  ascertained  by 
an  adjustment  made  by  proper  and  skilful  persons,  and  the  exact 
sum  due  to  the  plaintiffs  is  stated  by  the  referee,  and  his  finding 
of  the  &cts  is  supported  by  the  evidence.  The  defendant  is, 
moreover,  estopped,  from  setting  up  that  the  proportions  due  to 
the  several  parties  are  not  ascertained,  by  his  voluntary  payment 
to  two  of  the  parties,  more  than  two  years  since,  of  the  exact 
amounts  due  to  them  under  the  adjustment,  and  by  the  allowance, 
to  a  third,  even  of  a  larger  sum  than  that  so  ascertained  to  be 
due  to  hiuL  Upon  the  whole  case,  it  is  manifest,  that  this  defence 
has  been  interposed  merely  for  delay,  and  to  avoid  the  pajrment 
of  a  large  sum  certainly  due  to  the  plaintiffs,  and  which  tiie  de- 
fendant, without  any  reasonable  excuse,  has  withheld  fix>m  them 
for  nearly  four  years. 

I  claim  that  the  judgment  which  they  have  at  last  obtained 
should  be  affirmed,  with  costs.  • 

By  the  Coitbt.  Dukr,  J. — ^We  can  perceive  no  ground  what- 
ever for  setting  aside  the  report  of  the  referee,  as  contrary  to  evi- 
dence. It  appears  to  us,  that  all  the  facts  found  by  him  were, 
not  only  sufficiently,  but  very  clearly,  proved. 

The  only  questions,  then,  to  be  considered,  are  questions  of  law, 
arising  upon  the  pleadings,  and  upon  the  &cts  as  found  by  the 
referee.    The  first  of  these  questions  is,  whether  the  complaint 


NEW  YORK— DECEMBER,  1865.  176 

General  Mutual  Ina.  Ca  y.  Benson. 

states  facts  suffidenttoconstitute  a  cause  of  action.  The  second, 
whether  the  dedsion  of  the  referee,  that  the  plaintifft  were  entitled 
to  recover,  is  a  jnst  conclusion  of  law  from  the  fisicts  which  he  has 
found. 

The  counsel  for  the  defendant  was  right,  in  saying  that  an  ob- 
jection to  a  complaint,  as  not  containing  facts  suffident  to  consti- 
tute a  cause  of  action,  although  not  raised  by  a  demurrer,  may  be 
taken  upon  the  trial ;  but  it  is  not  necessary  to  say,  that  if  not  so 
taken,  it  may  be  raised  upon  an  appeal  fix>m  a  judgment  Here, 
it  appears  from  the  case,  that  the  objection  was  taken  on  the  trial, 
but  the  counsel  is  mistaken  in  supposing  that  it  ought  to  have  been 
allowed  by  the  referee,  since  we  are  dearly  of  opinion  that  it  was 
not  at  all  applicable  to  the  complaint  before  him. 

It  may  be  true,  that  where  a  ftmd  is  in  the  hands  of  a  trustee, 
with  directions  to  pay  it  over  to  different  persons  in  different  pro- 
portions, all  who  are  thus  interested,  in  the  distribution  of  the 
fond,  are  proper  parties  to  an  action  against  the  trustee,  but  it  by 
no  means  follows,  that  when  an  action  against  the  trustee  is 
brought  by  one  of  those  persons,  to  compel  the  payment  of  the 
distributive  share  to  which  he  claims  to  be  entitled,  the  complaint 
is  defective,  as  not  stating  facts  constituting  a  cause  of  action,  since 
it  is  manifest,  that,  in  respect  to  the  plaintiff  and  the  relief  which 
he  personally  seeks,  the  cause  of  action  is  exactly  the  same,  as  i^ 
by  the  terms  of  the  complaint,  all  interested  in  the  fund  had  been 
made  parties,  as  plaintiff  or  defendants.  The  true  and  only  ob- 
jection in  such  a  case  is,  that  all  so  interested  ought  to  be  brought 
in  as  parties,  in  other  words,  that  there  is  a  defect  of  parties,  but 
it  is  certain,  that  this  is  an  objection  that  can  only  be  taken  by 
demurrer  or  answer,  and  when  not  so  taken  is  deemed  to  be 
waived,  (Code,  §  148.)  Here,  it  cannot  be  pretended  that  the  ob- 
jection is  taken  in  the  answer,  and  hence,  if  it  was  meant  to  be 
raised  before  the  referee  he  had  no  right  to  listen  to  it. 

The  argument  for  the  defendant  overlooks,  entirely,  the  &ct, 
that,  since  the  Code,  there  is  no  longer  any  distinction  between 
suits  at  law  and  in  equity,  as  arising  fix>m  the  form  of  the  pleadings, 
or  the  jurisdiction  of  the  court ;  and  hence,  the  cases  to  which  we 
were  referred,  and  which  were  all  determined  before  the  Code  was 
enacted,  have  no  application.  When  the  sufficiency  of  a  complaint, 
as  not  stating  &cts  constituting  a  cause  of  action,  is  now  denied, 
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the  only  question  is,  whether,  if  the  facts  stated  are  admitted  to  be 
true,  the  plaintiff  is  entitled  to  the  relief  which  he  claims ;  and,  in 
determining  this  question,  it  is  quite  immaterial,  whether  the  relief 
sought  is,  in  its  nature,  legal  or  equitable.  Hence,  if  the  present 
action,  as  involving  the  distribution  of  a  fund  bj  a  trustee,  is  to  be 
deemed  equitable  in  its  nature,  but  the  presence  of  other  parties 
was  thought  to  be  nece&sary,  before  the  relief  sought,  although 
proper  in  itself  could  with  propriety  be  granted,  the  absence  of 
those  parties,  ought  to  have  been  made  a  ground  of  objection,  at 
the  time  and  in  the  form  prescribed  by  the  Code,  in  order  that  the 
plaintiff  might  bring  them  in,  if  their  presence  were  held  to  be 
necessary.  As  the  objection  has  not  been  taken,  in  the  only  mode 
that  the  Code  has  sanctioned,  we  cannot  do  otherwise  than  hold, 
that  it  cannot  now  be  urged.  But  we  go  further.  Had  the  objection, 
that  has  been  so  strongly  relied  upon,  been  raised  by  a  demurrer 
to  the  complaint,  (the  only  form  in  which  it  could  properly  be 
raised,)  we  are  clearly  of  opinion  that  it  could  not  have  been 
allowed  to  prevail.  We  are  satisfied,  that^  upon  the  &cts  set  forth 
in  the  complaint,  it  must  have  been  held,  that  the  plaintiff  was 
entitled  to  maintain  the  action,  in  his  own  name,  and  on  his 
own  behalf  without  any  reference  to  the  possible  claims  of  other 
parties. 

Where  an  action  is  brought  against  a  trustee  for  a  distributive 
share  of  a  fimd,  which  he  is  bound  to  distribute  to  different  persons 
in  unequal  proportions,  and  the  proportionate  share  of  each  has 
not  yet  been  ascertained,  it  cannot  be  doubted,  that  all  who  are 
interested  in  the  distribution,  are  necessary  parties  to  the  action ; 
but  it  is  equally  certain,  that,  when  the  proportionate  share  of  each 
distributee  has  been  definitely  ascertain^,  by  a  proceeding,  binding 
on  the  trustee,  each  is  entitled  to  demand  the  payment  of  the  share 
belonging  to  him,  and,  when  the  payment  is  withheld,  may  main- 
tain a  separate  action  for  its  recovery.  The  liability  of  the  trustee 
to  each  is,  then,  exactly  the  same,  as  if  the  sum,  ascertained  to 
belong  to  him,  had  been  the  only  sum  which  the  trustee  had 
received,  and  had  been  directed  to  pay.  The  case  is,  then,  brought 
within  the  application  of  a  rule,  which,  however  doubtful  it  may 
be  regarded  upon  the  English  authorities,  has  long  been  the  estab- 
lished law  in  this  state — ^the  rule,  that  where  A  places  a  sum  of 
money  in  the  hands  of  B,  to  be  paid  over  to  C,  the  latter  may 
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maintain  an  action  against  B  for  its  recovery,  as  so  much  money 
had  and  received  to  his  use,  even  when  no  privity  has  been  created 
between  them  by  an  express  promise  of  payment  {Weston  v. 
Barker,  12  John.  R  279.) 

The  sum  of  $12,000,  which  was  placed,  in  this  case,  in  the 
hands  of  the  defendant,  belonged  to  the  different  iosurance  com- 
panics,  by  whom  a  total  loss  upon  the  cargo  of  the  ship  named  in 
the  complaint  had  been  paid,  and  belonged  to  them  in  proportion 
to  the  sums  which  they  had  respectively  insured  and  paid.  It 
was  his  duty,  according  to  the  usage  of  merchants,  to  cause  the 
sum  that  each  company  was  entitled  to  receive  to  be  ascertained, 
by  an  estimate  or  adjustment,  to  be  made  by  persons  of  competent 
skill,  usually  employed  for  such  purposes.  And  if  such  an  adjust- 
ment was,  in  fsu^t,  made,  it  was  binding  on  the  defendant,  unless 
shown  to  be  erroneous,  and  each  company  became,  at  once,  entitled 
to  demand  and  receive  payment  of  ite  proportionate  share,  as  thus 
ascertained,  and,  if  necessary,  to  enforce  its  payment  by  a  separate 
action. 

Now,  as  we  read  the  complaint,  it  avers,  with  sufficient  certainty, 
that  an  average  statement  or  adjustment,  showing  the  sum  that 
each  company  was  entitled  to  receive,  and  a  copy  of  which  is 
annexed  to  the  complaint,  and  forms  a  part  of  it,  was  properly 
made,'  and  that  the  plaintiff  have  demanded  payment  of  their 
proportionate  share,  as  thus  ascertained,  and  that  such  payment 
had  been  refused  by  the  defendant  The  complaint,  therefore,  in 
our  opinion,  contains  an  averment  of  all  the  &cts,  that  the  plaintiff 
could  be  bound  to  prove  upon  the  trial,  to  entitle  them  to  recover 
in  a  separate  action ;  and,  hence,  had  a  demurrer  been  interposed, 
either  upon  the  ground  of  the  insufficiency  of  the  complaint,  or  of 
a  defect  of  parties,  it  must  have  been  overruled. 

The  observations  that  have  been  made,  render  it  unnecessary 
to  consider  more  particularly  the  question,  whether  the  decision 
of  the  referee  is  a  just  conclusion  of  law,  from  the  facts  which  he 
has  found.  He  has  found  in  favor  of  the  plaintiffii  all  the  material 
&cts  alleged  ia  the  complaint  and  put  at  issue  by  the  answer,  and 
of  this  finding,  his  decision,  that  the  plaintiff  was  entitled  to  judg- 
ment, was  a  necessary  result  We  have  already  said  that  this 
finding  was  amply  justified  by  the  evidence  before  him,  and  we 
now  add,  that  in  our  opinion,  the  proof  was  conduaive  that  the 
D.— V.  12 
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defendant  had  procured  an  adjustment  to  be  made,  the  validity 
of  which  he  had  admitted,  and  by  the  payments  he  had  made  un- 
der it,  was  estopped  from  denying. 

We  all  think  that  the  demand  of  the  plaintiflb  for  their  propor- 
tionate share  of  the  fond  received  by  the  defendant  ought  not  to 
have  been  resisted,  and  that  if  there  are  any  errors  in  the  report  of 
the  referee,  the  errors  are  in  fevor  of  the  defendant  It  is  very 
doubtful,  taking  into  view  all  the  circumstances  of  the  case, 
whether  he  ought  to  have  been  allowed  the  commissions  which 
the  referee  has  deducted,  and  whether  he  ought  not  to  have  been 
charged  with  interest  for  a  longer  period  than  that  for  which  it 
appears  to  have  been  computed. 

The  judgment  upon  the  report  is  afiSrmed,  with  costs. 


BOBKBT  C.  VOOBHIBS  V.  WiLLIAM  H.  AlTTHON. 

Hie  defendant  and  two  aseociates,  owners  of  houses  and  lots  on  2l8t  street,  entered 
into  an  agreement  with  the  plaintiff,  by  whieh  they  seTerally  bound  themseiTss 
to  pay  to  him  the  sum  of  $200,  in  oondderation  of  his  erecting  om  certain  lota 
in  the  rear  of  those  owned  by  theroselTes,  three  or  more  dweHing-honaes,  ooyer^ 
ing  the  entire  front  of  his  lots,  of  sach  character  and  description  as  to  be  in- 
eligible for  tenement-honses,  or  for  any  trade  or  occupation  likely  to  be  offenc 
sive  or  injorions  to  them.  He  erected  fonr  dwelling-hoases,  covering  the  entiM 
front  of  his  lots,  but  one  of  them  was  constructed  with  a  carriage-way  or  pasaagt, 
unconnected  with  the  house,  but  opening  on  the  street,  and  leading  to  the  rear 
of  the  lot,  so  that  stables  or  other  buildings  might  haye  been  erected,  hayii^  a 
common  entrance  and  exit  by  the  carriage-way,  on  the  rear  of  each  lot 

MM,  that  as  the  manifest  object  of  the  defendant  and  his  associates  was  to  prevent 
the  erection  on  the  plaintiff's  lots  of  any  building  that  might  operate  as  a  nuis- 
ance to  themselyes,  and  as  the  opening  of  the  carriage-way  would  enable  the 
plaintiff  to  erect  such  buildings,  should  he  deem  it  expedient,  it  was  a  breach  of 
the  spirit  and  intention  of  his  agreement,  and,  therefore,  a  bar  to  his  recoTcry 
of  the  sum  which  the  defendant  had  stipulated  to  pay. 

Verdict  for  plaintiff  set  aside,  and  order  granting  a  new  trial  affirmed,  with.oost^ 

(Before  Dukr,  Boswobth  and  Slosboii ,  J.J.) 

Heard,  October ;  decided,  December,  18(6. 

Appeal  by  the  plaintiff  from  an  order  at  Special  Term,  setting 
aside  a  verdict  for  the  plaintifiEJ  and  granting  a  new  trial. 

The  action  was  brought  to  recover  the  smn  of  $200,  with  interest, 
which  the  plaintiff  alleged  to  be  due  to  him  £rom  the  defendant. 
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under  the  following  agreement,  which  is  set  forth  in  the  complaint, 
and  was  read  in  evidence  on  the  trial. 

This  agreement,  made  this  seventh  day  of  March,  one  thoosand 
eight  hundred  and  fifly-four,  between  William  H.  Elphinstone, 
James  B.  Colgate,  and  William  Henry  Anthon,  parties  of  the 
first  part^  and  Bobert  C.  Yoorhies,  party  of  the  second  part,  wit- 
nesseth : 

Whereas  the  parties  of  the  first  part  are  the  owners  of  the 
premises  numbers  one  hundred  and  twelve,  one  hundred  and  four- 
teen and  one  hundred  and  sixteen  East  Twenty-first  street,  in  the 
city  of  New  York,  respectively. 

And  whereas,  it  is  important  to  the  said  parties  of  the  first  part 
that  the  lots  immediately  in  the  rear  of  said  premises,  and  also  the 
lot  adjoining  said  rear  lots  on  the  west,  should  "be  improved  as 
speedily  as  possible,  by  the  erection  thereon  of  genteel  dwelling- 
nouses,  equal,  in  point  of  appearance,  to  the  said  premises  so  occu- 
pied by  said  parties  of  the  first  part,  of  brick  or  stone,  as  the  party 
of  the  second  part  may  elect,  and  that  said  dwelling-houses  shall 
be  of  such  class  and  character  as  to  command  genteel  and  respect- 
able tenants. 

Now,  then,  know  all  men  by  these  presents :  That  the  party  of 
the  second  part,  for  the  consideration  hereinafter  mentioned,  here- 
by agrees  with  the  parties  of  the  first  part  to  purchase  the  said 
lots  80  lying  in  the  rear  of  the  premises  of  the  parties  of  the  first 
part,  and  to  erect  thereon  and  upon  the  lot  immediately  adjoining 
said  lots  on  the  w^t,  three  or  more  dwelling-houses,  covering  the 
entire  front  of  said  lots,  equal  in  point  of  appearance  to  the  prem- 
ises of  the  parties  of  the  first  part,  and  of  such  character  and 
description  as  to  be  ineligible  for  tenement  houses  or  for  any  trade 
or  occupation  likely  to  be  offensive  or  injurious  to  the  parties  of 
the  first  part;  such  dwelling-houses  to  be  constructed  of  brick  or 
stone,  as  the  party  of  the  second  part  shall  elect,  and  not  to  exceed 
sixty  feet  in  depth. 

In  consideration  whereof  the  parties  of  the  first  part,  each  for 
himself  and  not  one  for  the  other,  severally  agree  to  pay  the  party 
of  the  second  part  the  sum  of  two  hundred  dollars,  when  said 
buildings  shall  be  enclosed,  the  above  agreement  to  bind  the  heirs 
of  the  respective  parties. 
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In  witness  whereof,  the  parties  to  these  presents  have  hereunto 
interchangeably  set  their  hands  and  seals  the  day  and  year 
firat  above  written. 

Wm.  H.  ELPHmSTONE.     [L.  S.] 

Wm.  Henby  Anthon.    [l.  s.] 
Jahss  B.  Colgate.         [l.  s.] 

BOBERT  0.  YOORHIES.       [L.  S.] 

• 

The  defence  was,  that  the  plaintiff  had  not  performed  the  agree- 
ment 

The  cause  was  tried  before  the  Chief  Justice  and  a  jury,  in  No- 
vember, 1854. 

It  was  proved  on  the  part  of  the  plaintiff,  that  he  had  erected 
four  first-class  dwelling-houses  on  the  lots  mentioned  in  the  agree- 
ment, and  appafently  covering  the  entire  front  of  the  lots,  but  it 
appeared,  that  on  the  most  westerly  of  the  lots,  there  was  a  cover- 
ed carriage-way  extending  firom  the  firont  to  the  rear  of  the  lot, 
and  that^  as  the  buildings  stood,  stables  might  be  erected  on  each 
lot,  in  the  rear,  and  have  a  common  entrance  and  exit  by  this 
carriage-way.  It  was  proved,  on  the  part  of  the  defendant  that 
he  and  the  other  signers  of  the  agreement,  had  given  notice  to 
the  plaintiff,  in  writing,  that  they  would  consider  this  passage  or 
alley- way  to  the  street,  as  a  breach  of  his  agreement,  and  would 
hold  him  liable  to  them  in  damages,  and  that  the  plaintiff  had  de- 
clared, that  if  the  defendant  and  the  other  signers  should  refuse 
to  pay  him  the  stipulated  sum,  according  to  their  agreement,  he 
would  put  up  a  &ctory  or  some  other  building  in  the  rear  of  the 
lots,  to  annoy  them. 

The  Judge  left  it  to  the  jury,  to  determine  whether  the  plain- 
tiff had  performed  the  agreement,  and,  according  to  its  true  mean- 
ing, had  covered  the  entire  front  of  the  lots. 

The  jury  found  a  verdict  for  the  plaintiff  for  $200,  and  interest 

Upon  a  case,  the  defendant  moved  for  a  new  trial,  at  Special 
Term,  on  the  ground  that  the  verdict  was  contrary  to  law  and 
evidence,  and  Mr.  Justice  Bosworth  granted  the  motion. 

H.  0,De  Forest^  for  the  plaintiff,  contended,  that  the  order  grant- 
ing a  new  trial,  ought  to  be  reversed,  and  a  judgment  upon  the 
verdict  be  entered  for  the  plaintiff.  The  verdict  was  fully  justi- 
fied by  the  evidence. 
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J.  Anthon^  for  defendant,  insisted,  that  it  was  immaterial  whether 
the  plaintiff  had,  or  had  not  oomplied  with  the  letter  of  his  agree- 
ment)  since  he  had  plainly  violated  its  spirit  and  intention,  and  that 
his  threat,  to  erect  a  factory  or  some  otiher  building  in  the  rear  of 
the  lots,  to  annoy  the  defendant  and  his  associates,  was  conclusiye 
proof  that  he  was  conscious,  himsftlf^  that  he  had  violated  his 
covenant  in  its  actual  intention,  even  while  he  claimed  to  have 
performed  it  accurately  to  its  letter.  He  cited,  T.  Baymond,  469 ; 
6  John.  49 ;  2  Cow.  981 ;  22  Wend.  140. 

By  the  Coubt.  Slosson,  J. — ^In  reading  the  covenant  in 
question,  especially  in  the  light  thrown  upon  it  by  the  conversa- 
tion between  the  plaintiff  and  Colgate,  one  of  the  parties  to  it, 
before  the  instrument  was  in  &ct  executed,  it  is  *not  difficult  to 
determine  what  were  the  motives  which  induced  the  parties  to 
enter  into  the  contract,  and  what  was  their  real  intention  in  so 
doing.  The  possible  appropriation  of  the  vacant  lots  to  purposes 
which  might  prove  an  annoyance  or  injury  to  the  premises  on 
Twenty-first  street,  was  the  inducement  or  motive  to  the  arrange- 
ment, and  the  prevention  of  such  an  appropriation  was  the  object 
which  the  owners  of  those  buildings  (^e  jMoties  to  the  agreement 
of  the  first  part)  intended  to  secure.  They  accordingly  provided 
in  their  agreement  with  the  plainti£^  that  the  vacant  lots  in  ques-* 
tion  when  purchased  by  the  plaintiff,  and  also  the  westerly  lot 
adjoining,  then  owned  by  him,  should  be  improved  by  the  erec- 
tion of  buildings  thereon,  of  a  class  equal,  in  appearance,  to  their 
own,  and  covering  the  entire  firont  of  the  lots,  and  so  constructed 
as  to  be  ineligible  for  any  trade  or  occupation  likely  to  be  offen- 
sive or  injurious  to  their  own  property. 

The  instrument  does  not,  in  terms,  designate  any  particular  oc- 
cupation as  offensive  or  injurious,  except  tenement  houses,  but  as 
l2iat  particular  is  followed  by  the  general  clause  in  question,  it  is 
noanifest  that  the  parties  understood  each  other,  as  excluding  all 
modes  of  occupation  which  would  have  the  effect  to  injure  the 
value  of  the  property  of  the  owners  on  21st  street — ^the  buildings 
to  be  erected  were  not  only,  within  the  spirit  and  true  meaning  of 
the  agreement)  not  to  be  built  for  such  offensive  purposes,  but 
they  were  to  be  so  constructed  as  to  be  '* ineligible"  therefor;  the 
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instrument  thus  guarding,  as  much  as  possible,  against  the  possi- 
bility of  the  appropriation  of  the  premises  to  any  such  use. 

It  may  even  be  conceded  (though  I  do  not  so  concede)  that 

the  covenant  is  complied  with,  on  the  part  of  the  plaintiff,  in  sd 

far  as  the  stipulation  to  cover  the  entire  front  of  the  vacant  lots  is 

concerned,  but  this  would  not  answer  the  whole  condition  of  the 

*  stipulation. 

By  constructing  a  carriage-way  through  the  whole  depth  of  the 
westerly  building,  leading  from  the  street  to  the  yard,  the  plaintiff 
has  shown  an  intention  to  reserve  to  himself  and  has,  in  fact^  re- 
served to  himself  the  power  and  &cility  of  connecting  with  that 
building,  as  a  means  of  its  greater  enjoyment,  some  other  building, 
to  be  constructed  in  the  rear;  and  that  he  himself  considered  the 
carriage-way  as  a  means  by  which  the  premises  might  be  converted 
into  a  nuisance,  is  evident,  from  the  fieict,  that,  when  remonstrated 
with  for  having  constructed  it,  he  threatened,  that,  if  the  parties  to 
the  agreement  did  not  pay  him  what  they  had  stipulated,  "he 
would  put  up  a  factory  in  the  rear,  or  something  else,  to  annoy 
them."  To  say,  in  the  fisice  of  this,  that  a  building  so  constructed 
is  "  ineligible  for  any  occupation  likely  to  be  offensive  or  injurious" 
to  the  owners  on  21st  street,  would  be  doing  violence  to  die  com- 
mon sense  of  the  whole  agreement 

It  was  not,  alone,  the  construction  of  buildings  in  themselves 
nuisances,  which  was  intended  to  be  guarded  against,  but  the  con- 
struction of  buildings  which  could  be  converted  into  nuisances,  or 
which  could  be  used  for  purposes  "  likely"  (in  the  language  of  the 
instrument)  "  to  be  offensive  or  injurious." 

A  covenant  is  not  fulfilled,  when  its  intent  and  spirit  are  broken, 
though  complied  with  in  the  letter.  (Com.  Dig.  Tit  Gov.  E.  2 ;  2 
Cowen,  p.  786.) 

The  obvious  and  palpable  intention  of  the  plaintiff,  in  construct- 
ing this  carriage-way,  from  which  there  is  no  entrance  into  the 
dwelling-house,  and  which  can  only  be  entered  itself  from  the 
outside,  at  either  end,  was  to  connect  it,  at  some  future  time,  with 
a  stable,  to  be  erected  in  the  rear,  and  as  an  appurtenance  to  the 
dwelling-house.  This  would  be,  of  itself,  "  offensive"  to  the  occu- 
pants of  the  houses  in  21st  street,  and,  consequently,  "  injurious" 
to  the  property ;  but  the  plaintiff  would  not  be  restricted  to  this 
particular  land  of  annoyance,  since  the  passage  in  question  would 
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furnish  an  eqoallj  oonvenient  access  to  a  fibctoiy,  or  other  offensive 
establishment  True,  he  has  not  yet  erected  the  nuisance,  and  may 
never  do  it,  but  he  has  reserved  the  means  to  do  so,  and  has  him- 
self created  the  temptation,  and  manifested  the  intention  to  do  it^ 
at  least  to  the  extent  of  erecting  a  stable  in  the  rear. 

Unless  for  some  such  object,  the  carriage-way  would  be  utterly 
useless.  As  already  said,  there  is  no  entrance  into  the  dwelling- 
house  fix>m  it ;  but  it  forms  a  clear  and  open  paesage,  from  front 
to  rear,  and  is  only  to  be  entered  from  the  outside  of  the  building, 
at  either  end.  Its  object  is  too  manifest  to  allow  of  a  doubt,  and 
we  think  the  construction  of  this  carriage- way  a  clear  violation  of 
the  contract 

The  order  granting  a  new  trial  is  afi&rmed,  with  costs. 


Frederick  Berley  v.  Adolph  B.  Bahfacher  and  Margaret 

his  wife. 

The  aet  of  the  leg^latare  of  1848,  giving  to  every  female,  who  might  thereafter 

many,  all  the  real  and  perBonal  estate  owned  by  her  at  the  time  of  the  marriage, 

as  her  sole  and  separate  property,  did  not  operate  as  a  repeal  of  the  oommon-law 

role,  making  the  husband  liable  for  all  the  debts  of  the  wife  contracted  by  her 

before  the  marriage. 
A  statate  is  never  constraed  as  abolishing  or  modifying  a  rale  of  the  common  law, 

unless  by  express  words,  or  necessary  implication.     The  nUe,  if  not  plainly 

inconsistent  with  the  statute,  renudns  in  force. 
The  act  of  1858,  exempting  the  husband  from  his  common-law  liability,  ought  not 

to  be  construed  as  affecting  the  vested  rights  of  creditoni  So  construed,  it  would 

be  unconstttutional  and  void. 
Hdd,  therefore,  that  the  remedy  of  the  plaintiff  was  not  limited  to  the  separate 

estate  of  the  wife,  but  that  he  was  entitled  to  a  oonmion-law  judgment  against 

both  defendantsL 
Judgment  for  plaintiff,  accordingly,  with  costsi 

(Before  Dun,  Gampbkix  and  HomiAK,  J.J.) 

Heard,  December,  1866 ;  decided,  January,  1866. 

Appeal  by  plaintiff  fix>in  a  judgment  at  Special  Term. 

The  action  was  broaght  to  recover  the  price  of  certain  goods 
and  merchandise,  sold  and  delivered  to  the  defendant  Margaret^ 
while  a  single  woman.  The  complaint  alleged  that  the  debt  waa 
contracted  in  the  dly  of  New  York,  and  became  due  on  the  8d  of 
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October,  1850 ;  and  claiined  judgment  for  its  amoxmtj  $116r5T,  with 
interest  from  that  day. 

The  defendant  Margaret  consented,  by  her  answer,  that  judg- 
ment should  be  entered  against  her,  and  execution  be  issued  thereon, 
according  to  the  provisions  of  the  act  of  the  legislature,  passed  June 
18th,  1853,  entitled  "An  act  relating  to  debts  contracted  by  women 
before  marriage." 

The  defendant  Adolph  averred,  in  his  amended  answer,  that  he 
intermarried  with  the  defendant  Margaret,  on  or  about  the  25th 
of  October,  1850,  in  the  city  of  Philadelphia,  where  he  then  resided, 
and  continued  to  reside,  until  about  the  1st  of  May,  1854,  when  he 
removed  to  the  city  of  New  York.  He  denied  that  he  had  ever 
received  any  of  the  goods  mentioned  in  the  complaint,  or  was 
indebted  to  the  plaintiflF,  in  any  sum  of  money  whatever,  but  con- 
sented that  judgment  should  be  entered,  according  to  the  provisions 
of  the  above-mentioned  act  of  1853. 

The  case  came  on  to  be  tried  at  a  Special  Term,  before  Mr.  Justice 
Slosson,  on  the  14th  day  of  March,  1855,  without  a  jury,  a  trial  by 
jury  having  been  waived  by  consent  of  parties. 

It  was  tried  upon  the  pleadings,  without  evidence,  the  plaintiff 
admitting  the  fact,  stated  in  the  amended  answer  of  the  defendant 
Adolph  B.  Bampacher,  that  his  marriage  with  the  defendant  Mar- 
garet was  solemnized  on  the  21st  October,  1850,  in  the  city  of 
Philadelphia,  where  he  then  resided,  and  that  the  defendants  con- 
tinued there  to  reside  till  May,  1854,  when  they  became  residents 
of  the  city  of  New  York. 

The  said  Justice  thereupon  decided,  that  the  plaintiff  was  enti- 
tled to  judgment,  for  the  sum  claimed  in  the  complaint,  with  costs 
before  answer,  and  disbursements,  to  bind  the  separate  estate  and 
property  of  the  defendant  Margaret  Rampacher,  and  not  the  prop- 
erty of  the  defendant  Adolph  Rampacher ;  and  that  the  execution 
upon  such  judgments  issue  against  such  separate  estate  and  property 
of  said  Margaret  Rampacher,  only,  and  not  against  the  property  of 
the  defendant  Adolph  Rampacher;  and  that  the  defendant  Adolph 
Rampacher  have  judgment  for  his  costs,  subsequent  to  the  answer 
and  execution  therefor. 

The  counsel  for  the  plaintiff  excepted  to  the  decision,  upon  the 
ground,  that  the  plaintiff  was  entitled,  in  law,  to  an  absolute  judg- 
ment^ against  both  defendants. 
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The  cause  was  now  heard  upon  a  case  containing  the  pleadings, 
judgment,  and  exception. 

&  P.  Nash,  for  the  plaintiff,  appellant 

The  liability  of  the  husband  for  the  debts  of  the  wife,  contracted 
by  her,  dum  sola,  is  a  necessary  incident  to  the  marriage  contract, 
by  common  law ;  and  hence,  the  defendant  Adolph,  by  his  mar- 
riage, on  the  21st  of  October,  1850,  became  thus  liable  for  the 
existing  debts  of  the  defendant  Margaret,  and  the  plaintiff  had 
then  a  clear  right  of  action  against  them  both.  The  act  of  1863, 
if  construed  retrospectively,  would  not  merely  impair  a  remedy, 
but  would  destroy  a  vested  right,  by  discharging  an  existing 
personal  liability.  It  is  not  necessary  so  to  construe  it,  and  if  so 
construed,  it  would  be  unconstitutional  and  void.  {Dash  v.  Van 
Kleeck,  9  John.  479 ;  Wood  v.  (Mfey,  11  Paige,  400 ;  Morse  v.  Gouldj 
1  Keman,  281 ;  Bronson  v.  Kinste,  1  How.  U.  S.  R.  411 ;  McOrackan 
V.  Hayward,  2  id.  608.)  The  plaintiff  is  entitled  to  judgment  against 
both  defendants,  with  full  costs.  The  offer,  in  the  answer  of  the 
defendant  Adolph,  is  not  such  as  to  entitle  him  to  costs.  (Code, 
§804.) 

D.  P.  WfiedoHj  for  defendants. 

The  only  ground  upon  which  the  husband  was  liable  at  common 
law,  for  the  debts  of  the  wife  contracted  by  her  dvm  sola,  was,  that, 
by  force  of  the  marriage,  he  took  all  her  personalty.  The  act  of 
1848,  (Sess.  Law,  c.  200,)  by  giving  to  the  wife  all  that  she  possesses 
at  the  time  of  the  marriage,  as  her  sole  and  separate  property, 
destroyed  this  reason,  and  &om  that  time  the  liability  of  the  hus- 
band ceased,  upon  the  maxim,  that  ^^cessante  ratione,  cesaat  etmm  ipsa 
fee."  (7  Eep.  69;  Broom's  Maxims,  183.)  The  question,  therefore, 
whether  the  act  of  1858  has  a  retrospective  effect,  does  not,  neces- 
sarily, arise ;  but,  if  the  court  think  otherwise,  we  contend  that 
the  act,  thus  construed,  is  constitutional  and  valid.  It  does  not 
defeat  or  impair  any  vested  right  of  creditors,  but  merely  acts 
upon  and  qualifies  their  remedy.  {Sturges  v.  Orownirigshidd,  4 
Wheat  122 ;  Mas<m  v.  Hah,  12  id.  870 ;  Sn%iih  v.  Thomson,  22 
Pick.  480 ;  Slocking  v.  Hunt,  3  Denio,  274 ;  Foot  v.  Morris,  12  Leg. 
Observer,  61.) 
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The  judgment  at  Special  Term  ought  to  be  affinned,  with  costs. 
It  is  the  only  judgment  to  which,  upon  the  pleadings,  the  plaintiff 
can  be  entitled. 

By  the  Coubt.  Dueb,  J. — ^If  the  rule  of  the  common  law, 
by  which  the  husband  is  made  liable  for  all  the  debts  of  the  wife, 
contracted  by  her  before  the  marriage,  rested  solely  upon  the 
transfer  to  him,  which  the  marriage  effects,  of  all  tibe  personal 
property  of  the  wife,  there  would  be  great  force  in  the  argument^ 
that  the  act  of  1848,  by  preventing  his  acquisition  of  the  property 
of  the  wife,  has  discharged  him  from  his  liability  for  h^  debts. 
The  case,  might  then,  not  unreasonably,  be  held  to  fiill  within  the 
purview  of  the  very  sensible  maxim,  that  "  cessanie  raiionej  ces- 
sat  etiam  fex."  But  it  is  manifest,  upon  a  very  slight  consideration 
of  the  authorities,  that' the  acquisition,  by  the  husband,  of  the 
property  of  the  wife,  is  not  the  sole  foundation  of  his  common 
law  liability  for  her  debts,  although  it  may  justiy  be  urged,  as 
mitigating,  in  some  degree,  the  severity  of  the  rule.  His  liability, 
fit  is  certain,  is  absolute  and  unlimited,  without  any  reference 
whatever  to  the  property  whicfa/he  acquires,  or  to  which  he  may 
become  entitied.  It  exists,  even  when  the  wife,  at  the  tune  of 
the  marriage,  has  no  property  at  all^resent  or  future,  or  when 
all  that  she  then  possesses,  or  to  which  she  may  become  entitled, 
is  settied  to  her  sole  and  separate  use.  We  cannot,  therefore,  say 
that  the  £M^t,  or  extent,  of  his  liability,  is  at  all  affected  by  the  pro- 
visions of  the  act  of  1848.  There  is  no  more  reason  for  saying, 
that  a  settlement,  by  a  general  law,  of  the  property  of  the  wife, 
to  her  separate  use,  can  operate  to  discharge  tiie  husband  from 
the  payment  of  her  debts,  than  a  settiement  of  the  same  charac- 
ter, made  by  a  husband  or  parent,  before  the  marriage,  by  a  de- 
vise or  ante-nuptial  contract  In  both  cases,  the  continued  liability 
of  the  husband  is  entirely  consistent  with  the  legal  effect  of  the 
settiement. 

It  is  possible,  and,  perhaps,  not  improbable,  that  the  l^islature, 
in  depriving  the  husband  of  that  interest  in  the  property  of  his 
wife,  which  the  common  law  gave  to  him,  meant  to  exonerate 
him  from  her  debts,  but  we  can  deduce  no  such  intention  from 
the  words,  or  the  provisions,  of  the  act  of  1848 ;  and  it  is  needless 
to  cite  authorities,  to  show  that  it  is  only  by  express  words,  or  by 
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a  necesaaiy  implication,  that  a  legislatiye  enactment  can  operate 
as  a  repeal  or  alteration  of  an  established  rule  of  the  common  law. 
That  there  are  express  words  of  repeal,  in  the  act  of  1848,  is  not 
pretended,  and  it  is  just  as  certain,  that  it  contains  no  provisions 
from  which  the  intention  to  repeal  mnst  necessarily  be  impUed..^^^ 
We  must,  therefore,  hold,  that  tiie  defendant,  Adolph,  beciune  a 
debtor  to  the  plaintiff,  when  he  intermarried  with  the  defendant 
Margaret,  and  that  he  was  such  debtor  when  the  act  of  1868  was 
passdd.  Has  that  act  discharged  him  from  this  liability?  The 
act  provides,  that  an  action  may  be  maintained  against  husband 
and  wife,  jointly,  for  a  debt  of  the  wife,  contracted  before  mar- 
riage, but  that  execution  on  any  judgment  in  such  action,  shall 
only  issue  against,  and  the  judgment  shall  only  bind,  the  separate 
estate  of  the  wife ;  and  it  is  contended,  that  t^ese  provisions  are 
clearly  applicable  to  the  case  before  us,  and  made  it  the  duty  of 
the  Judge,  at  Special  Term,  to  render  the  exact  judgment  that  he 
has  given,  and  which  it  is,  therefore,  our  duty  to  affirm. 

It  is  manifest,  however,  that  we  cannot  so  decide,  without  giv- 
ing to  the  provisions  of  the  act  in  question,  a  retrospective  opera- 
tion ;  nor,  without  holding,  that  the  act  thus  construed,  was  a  valid 
exercise  of  legislative  power.    We  can  do  neither. 

K  the  words  of  the  act  are  not  to  be  limited  to  marriages  there- 
after to  be  contracted,  but  must  be  construed  as  applicable  also  to 
those  before  contracted,  and  then  existing,  it  is  certain,  and  is  not 
denied,  that  they  would  be  retroactive,  in  jtheir  operation,  upon  pre^ 
existing  debts,  and  rights  of  action ;  but,  we  apprehend,  that  we 
cannot  give  such  a  construction  to  the  act,  without  a  denial  of 
principles  that  have  long  been  settled,  and  from  which,  we  trusty 
that  no  court  of  justice  would  willingly  depart.  The  plaintiff,  in 
the  case  before  us,  when  the  act  of  1868  was  passed,  had  a  vested 
right  of  action  against  both  the  defendants.  The  husband,  as  well 
as  the  wife,  was  then  his  debtor,  and  the  property  and  estate  of 
the  husband  would  have  been  bound  by  the  judgment  he  was 
then  entitled  to  obtain.  K  the  defence  that  is  relied  on,  is  allowed 
to  prevail,  and  the  plaintiff  is  to  be  deprived  of  the  judgment 
that  he  claims,  it  is  clear,  that  the  act  of  1868  has  not  merely  in- 
terfered with,  but  has  taken  away  and  annulled  his  vested  rights. 
We  hold,  that  we  have  no  right  to  give  such  a  construction  to  the 
act^  unless  it  is  forced  upon  us  by  the  words  that  are  used.    We 
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have  no  right  to  adopt  the  oonstructioii,  if  there  is  any  other  more 
reajsonable  and  just,  of  which  the  words  are  susceptible. 

The  leading,  and  much  debated  case  of  Bask  v.  Van  Kheek^ 
qualified  and  explained  by  subsequent  decisions,  has  established 
the  rule,  that  no  enactment,  however  positive  in  its  terms,  is  to  be 
construed  as  designed  to  interfere  with  existing  contracts,  rights 
of  action,  or  suits,  unless  the  intention,  that  it  shall  so  operate,  is 
expressly  declared.  Although  the  words  of  the  statute  are  so  gen- 
eral  and  broad,  as  in  their  literal  extent,  to  comprehend  existing 
cases,  they  must  yet  be  construed  as  applicable  only  to  such  as 
may  thereafter  arise,  unlesa  the  intention  to  embrace  all,  is  plainly 
and  unequivocally  expressed.  {Dash  v.  Van  Klecck,  7  John.  499 ; 
Butler  V.  Palmer,  1  Hill,  825 ;  Johnsm  v.  Burril,  2  Hill,  288 ; 
Wood  V.  Oaldei/j  11  Paige,  408 ;  vide  also  as  to  the  rule  in  England, 
IbfTington  v.  Hargreave,  6  Bing.  489.)  It  cannot  be  denied,  that  the 
general  words  of  the  act  of  1863,  are  susceptible  of  the  construc- 
tion for  which  the  defendants  contend,  but  there  is  no  pretence 
for  the  assertion,  that  they  contain  a  declaration,  that  this  construe^ 
tion  shall  be  given  to  them.  The  general  rule,  therefore,  as  to 
the  construction  of  statutes,  must  control  our  decision,  that  the 
act  in  question  was  designed  to  operate  prospectively  and  pro- 
^)ectively  alone,  and,  consequently,  that  the  legal  rights  of  the 
plaintiff  were  not  affected  by  its  provisions. 

But  we  shall  not  stop  here.  Had  the  act  of  1858  declared  in 
terms  that  its  provisions  ahould  be  construed  to  apply  to  existing 
debts,  or  were  we  bound  to  give  that  construction  to  its  provisions, 
as  they  stand,  we  should  then  be  constrained  to  hold,  and  would 
have  no  difficulty  in  holding,  that  the  act^  so  &r  as  sanctioning 
that  construction,  would  be  inoperative  and  void.  Not  void,  as 
repugnant  to  one  of  the  plainest  rules  of  natural  justice,  but  as 
repugnant  to  a  vital  provision,  adopting  and  consecrating  that 
rule,  in  the  constitution  of  the  state. 

If  the  act  of  1868  is  to  be  construed,  as  releasing  the  defendant 
Adolph,  from  his  personal  liability  as  a  debtor  to  the  plaintifl^  it 
is  plain,  that  it  would  operate,  in  respect  to  the  plaintiff,  not  as  a 
limitation  of  his  remedies  as  a  creditor,  but  as  the  confiscation  of 
adebt;  of  a  debt  which,  as  then  due,  he  had  an  immediate  right  to 
recover;  and,  it  seems  to  us  equally  dear,  that  the  act)  thus  con- 
strued, would  involve  a  direct  violation  of  that  provision  in  the 
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oonstitutioii  which  declares,  that  '^  no  person  shall  be  deprived  of 
life,  liberty,  or  property,  without  due  process  of  law."  Upon  this 
question,  we  regard  the  decision  of  the  Court  of  Appeals  in  the 
recent  case  of  Wesiervelt  y.  Gfregg,  (2  Keman,  202,)  as  a  controlling 
authority,  for,  as  we  read  that  decision,  it  has  settled  the  law,  that 
an  inunediate  right  of  action,  for  the  recovery  of  a  debt,  is  property, 
within  the  meaning  and  protection  of  the  constitution.  In  de» 
livering  his  judgment  in  that  case,  Mr.  Justice  Denio  expressed 
himself  as  follows:  "An  immediate  right  of  action,  for  the  re- 
covery of  money,  which,  when  recovered,  is  to  belong  to  the  party 
in  whom  the  right  of  action  exists,  subject  to  be  defeated  only  by 
the  contingency  that  a  person  in  being  may  die  before  a  judgment 
can  be  obtained,  is  a  valuable  pecuniary  interest,  which  deserves 
protection  equally  with  rights,  which  are  absolute  and  unoondi- 
tionaL"  It  was  upon  the  truth  of  this  proposition  that  the  judg- 
ment of  the  Court  of  Appeals  was  founded,  and  it  cannot  be 
denied,  that  its  terms  embrace,  just  as  certainly  and  as  ftiUy,  the 
case  before  us,  as  that  which  was  the  subject  of  the  decision. 

For  these  reasons,  all  the  Judges  of  this  court — for,  considering 
the  importance  of  the  question,  we  have  felt  it  our  duty  to  consult 
them  all — concur  in  the  opinion,  that  the  judgment  at  Special 
Term,  following  the  provisions  of  the  act  of  1868,  was  erroneous, 
and  that  the  plaintiff  is  entitled  to  a  judgment  against  both  the* 
defendants,  for  the  amount  of  the  debt  that  their  answers,  in  effect, 
admit  to  be  due,  together  with  interest  and  costs,  according  to  the 
prayer  of  his  complaint 

The  judgment  appealed  firom  is,  therefore,  reversed,  and  as  the 
questions  involved  arise  upon  the  pleadings  alone,  and  cannot  be 
varied  by  a  new  trial,  a  final  judgment  for  the  plaintiff  such  as 
has  been  stated,  must  now  be  entered. 

Hoffman,  J. — ^It  is  insisted  that  the  plaintiff  has  a  right  to  a 
judgment  against  the  husband  as  well  as  the  wife. 

It  is  not  denied  that,  but  for  the  statutes  of  this  state,  he  would 
have  such  a  right  The  common  law  made  him  responsible  for 
the  wife's  debts  incurred  dum  soloj  whether  he  received  property 
with  her,  or  not  Yet  if  he  was  not  sued  before  her  death,  he  was 
discharged,  whatever  amount  he  may  have  received.  (2  Kent's 
Com.  144.) 
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In  compensation  for  this  liability,  the  common  law  gave  the 
husband  all  the  wife's  personal  property,  or  the  power  to  acquire 
it;  and  likewise  gave  him  all  her  subsequent  acquisitions,  by  her 
own  labor,  or  from  the  gift  of  others,  unless  they  were  expressly 
guarded  from  him. 

The  act  of  1848,  (ch.  200,  §  1,)  provided,  that  the  real  and  per- 
sonal estate  of  any  female  who  might  thereafter  marry,  and  which 
she  should  own  at  the  time  of  the  marriage,  i^hould  not  be  subject 
to  the  disposal  of  the  husband,  nor  liable  for  his  debts,  and  should 
continue  her  sole  and  separate  property,  as  if  she  were  a  single 
female. 

The  third  section  of  the  same  act  enabled  the  married  woman  to 
take  by  inheritance,  or  by  gift,  grant^  devise,  or  bequest,  real  and 
personal  property ;  and  to  hold  the  same  to  her  sole  and  separate 
use,  and  to  convey  and  devise  the  same  as  if  she  were^ngle,  and 
the  same  should  not  be  subject  to  the  disposal  of  the  husband,  nor 
liable  for  his  debts. 

The  effect  of  this  statute  upon  the  relations  of  the  husband  and 
wife,  in  this  case,  was,  that  he  had  no  right  to  the  property  she 
possessed,  or  was  entitled  to,  in  October,  1850 ;  nor  to  any  which 
might  be  given  to  his  wife  during  the  marriage. 

It  deserves  notice,  that  in  the  second  section  of  the  act,  is  a  pro- 
vision as  to  the  property  of  women  married  at  its  passage.  It  is 
declared  that  her  property  shall  be  her  sole  and  separate  estate,  as 
if  she  were  single,  except  so  far  as  the  same  may  be  liable  for  the 
debts  of  her  husband  heretofore  (before  the  date  of  the  act)  con- 
tracted. 

This  act  and  the  amended  act^  passed  in  1849,  (ch.  876,)  were 
silent  as  to  the  continuance  of  the  husband's  common  law  respon* 
sibility  for  his  wife's  debts. 

But  the  statute  of  July  18, 1858,  (ch.  576,)  provided  that  an 
action  may  be  maintained  against  the  husband  and  wife  jointly, 
for  the  debt  of  the  wife,  contracted  before  marriage ;  but  the  exe- 
cution  on  any  judgment  in  such  action,  shall  issue  against,  and 
such  judgment  shall  bind  the  separate  estate  and  property  of  the 
wife  only,  and  not  that  of  the  husband. 

By  the  second  section,  any  husband  who  might  thereafter  ac- 
quire the  separate  property  of  his  wife,  or  any  portion  of  it,  by 
any  ante-nuptial  contract^  or  otherwise,  should  be  liable  for  the 
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debts  of  his  wife,  contracted  before  marriage,  to  tbe  extent  only 
of  tbe  property  so  acquired,  as  if  that  act  had  not  been  passed. 

The  first  question  is,  whether  a  case  hke  this,  of  a  debt  and 
maniage  contracted  before  the  act,  is  covered  by  its  language  and 
fidr  import  ?    And  I  think  it  is. 

•  The  language  of  the  first  section  is  without  any  qualification 
whatever.  It  may  comprehend,  and,  grammatically,  does  compre* 
hend,  a  case  of  the  debt  contracted  before  the  act,  as  well  as  the 
marriage ;  a  case  of  debt  prior  and  marriage  subsequent ;  or  of 
both  being  subsequent. 

The  second  section  forms  an  exception  to  the  first,  and  shows 
how  the  term  husband  is  used  in  the  first  Any  husband  who 
may  hereafter  acquire  the  separate  property  of  the  wife,  shall  be 
responsible  for  the  debts  contracted  before  marriage,  to  the  extent 
only  of  the  property  so  acquired. 

I  apprehend  that  the  term  husband  comprises  persons  who  were 
husbands  at  the  date  of  the  act^  obtaining  such  property,  for  ex- 
ample, on  the  19th  of  July,  1858. 

I  think  also,  that  it  is  reasonable  to  suppose  the  legislature,  in 
the  act  of  1853,  (apprised  that  in  the  act  of  1848  they  had  pre- 
vented the  husband  firom  taking  existing  property,  or  future 
acquisitions,)  may  have  considered  it  an  act  of  equity  to  exempt 
him  fix>m  a  general  liability,  and  to  adjust  such  responsibility  by 
the  measure  of  the  property  he  might  obtain. 

On  this  assumption,  then,  the  question  is,  whether  the  act  is 
constitutional  in  its  apphcation  to  the  present  case  ? 

On  the  9th  of  October,  1850,  when  the  goods  were  sold,  the 
plaintiff  had  a  right  to  look  to  the  party  with  whom  he  contracted, 
for  payment,  to  be  obtained  by  the  usual  remedies.  He  had  also 
knowledge  of  the  fact,  that  as  the  law  then  stood,  he  should  have 
the  personal  responsibility  of  any  future  husband,  unless  between 
the  date  of  the  sale  and  the  marriage,  a  law  might  exempt  such 
husband.  On  the  21st  of  October,  1850,  he  became  entitled  to 
that  personal  obligation.    The  act  of  1858  divests  liim  of  it 

In  considering  the  legal  relation  established  between  the  parties 
by  the  marriage,  it  ought  not  to  be  overlooked,  that  the  plain- 
tiff was  bound  to  know  that  the  legislature  had  refused  to  allow 
tbe  husband  to  take  the  wife's  property.    On  the  other  hand,  he 
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was  entitled  to  the  benefit  of  the  rule,  that  the  husband  was  re- 
sponsible, irrespective  of  any  acquisition  of  property. 

I  do  not  think  that  the  cases  referred  to,  under  the  constitution 
of  the  United  States,  forbidding  laws  impairing  the  obligations  of 
contracts,  are  as  pertinent  to  the  present  as  the  cases  upon  retro* 
gpective  laws,  affecting  existing  nghte,  and  interpreting  the  claufc 
of  our  own  constitution,  that  no  one  shall  be  deprived  of  property 
without  due  process  of  law. 

The  late  case  of  Westerveh  v.  Oregg,  in  the  Court  of  Appeals, 
(2  Keman,  202,)  is  of  the  highest  importance  upon  this  subject. 
In  1840,  a  legacy  vested  in  the  wife  of  the  defendant,  under  the 
will  of  her  father.  In  1846,  a  petition  was  presented  to  the  sur- 
rogate for  an  account  and  payment  of  the  legacy.  In  September, 
1849,  the  surrogate  settled  the  accounts,  reserving  the  question  to 
whom  the  legacy  should  be  paid ;  and  in  November,  1849,  after 
argument,  he  decreed  payment  to  the  husband.  This  being 
affirmed  by  the  Supreme  Court,  an  appeal  was  taken  to  the  Court 
of  Appeals. 

The  following  points  are  deducible  from  the  judgment : 

That  the  husband,  at  the  passage  of  the  act  of  1848,  was  entitled 
to  prosecute  for  the  legacy,  and  to  take  the  money  when  recovered, 
to  his  own  use ;  he  had  a  right  to  assign  it  for  valuable  considera- 
tion, which  would  cut  off  the  wife's  right  to  it,  in  the  event  of 
survivorship.  K  he  survived  the  wife,  it  would  belong  to  him 
absolutely.  It  was  only  in  case  of  his  death  first,  and  before  pos- 
session taken,  that  she  would  take  it. 

That  the  second  section  of  the  act  of  1848,  upon  its  proper  con- 
struction, did  operate  to  take  away  this  right  from  the  husband. 

That  the  right  to  recover  the  legacy  was  property.  "  An  im- 
mediate right  of  action  for  the  recovery  of  money,  which,  when 
recovered,  is  to  belong  to  the  party  in  whom  the  right  of  action 
exists,  (subject  only  to  the  contingency  of  his  death  before  judg- 
ment,) is  a  valuable  pecuniary  interest,"  and  is  protected  by  the 
constitution  as  property. 

That  the  act  of  the  legislature  was,  in  this  respect^  therefore, 
void. 

After  a  carefrd  consideration,  I  am  unable  to  discern  a  valid 
ground  of  distinction  between  this  case  and  the  present  The 
plaintiff  acquired  a  right  to  resort,  for  recovery  of  his  demand,  to 
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the  property  of  the  husband.  In  depriving  him  of  this,  the 
statute  robs  him  of  a  substantial  right  to  look  to  that  property  for 
his  satisfaction.  This  is  not  a  restriction  of  the  extent  of  a  remedy, 
which  might,  under  circumstances,  be  valid,  as  in  the  furniture 
exemption  act  (See  Morse  v.  OooU^  1  Keman,  288.)  There  is 
the  actual  withdrawal  of  a  fund,  to  which  the  law  had  given  him 
authority  to  have  recourse,  and,  besides  this,  is  the  deprivation  of 
the  advantage  of  a  personal  responsibility  which  would  arise  from 
a  judgment,  independent  of  existing  property. 

In  the  case  of  Foot  v.  Morris^  (12  Legal  Observer,  61,)  I  had,  in 
a  case  at  Special  Term,  arrived,  doubtingly,  at  a  different  result ; 
and  I  expressed  a  hope  that,  as  the  case  was  new,  it  might  be  put 
in  a  way  of  revision. 

I  am  now  satisfied  that  my  conclusion  was  wrong.  I  think  too 
much  effect  was  given  to  the  act  of  1848. 

In  our  opinion,  the  judgment  below  should  be  reversed,  and 
judgment  be  entered  against  both  defendants,  with  costs,  in  the 
usual  form. 


Weed  and  Wife  v.  The  Panama  Eailroad  Company. 

A  pattenger  carrier  !b»  by  law,  under  an  obligation  to  provide  for  the  safe  conyey- 
ance  of  the  paeaengers,  as  far  aa  human  care  and  foreright  can  secure  that 
result 

For  injuries  caused  to  a  passenger  by  the  misconduct  of  the  carrier^s  agent,  in  his 
mode  of  running  the  cars  and  managing  the  train  confided  to  his  care  and 
control,  the  carrier  is  liable. 

Tlie  &ct  that  such  misconduct  did  not  result  merely  from  the  inattention  or  mis- 
judgment  of  the  agent,  but  from  a  deliberate  and  conscious  disregard  of  duty, 
and  of  his  orders,  and  was,  therefore,  wilful,  does  not  exempt  the  carrier  frt>m 
liability  to  the  passenger  whom  he  had  undertaken  to  carry,  and  who  is  in- 
jured by  such  misconduct 

(Before  Boswobth  and  Woodkuff,  J.J.) 
January,  1856. 

This  action  came  before  the  court  on  a  verdict  taken  for  the 
plaintiffs,  subject  to  the  opinion  of  the  court  at  General  Term.  It 
was  tried  before  Ch.  J.  Oakley  and  a  jury,  in  March,  1856. 

It  was  brought  to  recover  damages,  sustained  by  Mrs.  Weed, 
one  of  the  plaintiff,  while  a  passenger  in  the  cars  of  the  defend- 
D.— V.  13 
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ants,  in  consequence  of  the  cars  being  left  all  night  at  a  place  be- 
tween Obispo  and  Aspinwall.  It  was  alleged  in  the  complaint^ 
that  the  place  of  detention  was  low,  wet,  and  swampy,  in  the 
midst  of  a  forest,  remote  many  miles  fix)m  any  habitation,  and 
without  any  building  for  the  protection  of  persons  thereat. 

That  the  atmosphere  at  that  place  was  exceedingly  unwhole- 
some, so  much  so  as  to  produce  disease,  when  persons  are  there 
exposed  several  hours.  That  it  rained  continually  during  the  de- 
tention. That  the  delay  was  without  any  reasonable  or  justifiable 
cause,  and  that  the  plaintiff  was  obliged  to  sit  or  stand  in  the 
cars  the  whole  night,  without  light,  food,  or  water.  That  the 
plaintiff  became  sick  by  reason  of  the  unwholesomeness  of  the 
place,  and  suffered  great  pain,  so  that  her  life  was  despaired  o^ 
and  she  has  suffered  greatly  in  body  and  mind,  £rom  that  time  to 
the  commencement  of  this  action. 

The  answer  put  the  allegations  of  the  complaint  at  issue. 

Several  witnesses  were  examined  at  the  trial. 

When  both  parties  had  rested,  the  coimsel  for  the  defendants 
moved  to  dismiss  the  complaint,  on  the  ground,  that  there  was  no 
proof  of  any  contract  between  the  plaintiff  and  defendants ;  but 
the  court  overruled  the  motion,  on  the  ground,  that  the  duty  of 
the  defendants,  in  carrying  the  plaintiffs  arose  out  of  permitting 
them  to  travel  in  the  train  as  passengers :  to  which  decision,  the 
counsel  for  defendants  excepted. 

The  defendants'  counsel  also  moved  to  dismiss  the  complaint, 
on  the  ground,  that  there  was  no  proo^  either  of  wilftd  misconduct 
or  negligence,  on  the  pkrt  of  defendants  or  their  agents ;  but  the 
court  overruled  the  motion,  to  which  decision  the  counsel  for 
defendants  excepted.  The  counsel  then  summed  up  to  the  jury. 
The  plaintiffs'  counsel  insisted  that  the  evidence  established  that 
the  conductor  designedly  left  the  train,  at  Barbacoas  switch,  hav- 
ing that  intention  wheh  he  left  Obispo,  and  that,  for  this  reason, 
exemplary  damages  might  be  given. 

When  he  had  concluded  his  remarks,  the  presiding  Judge 
inquired  whether  he  meant  to  put  his  case  on  the  ground  he 
had  advanced,  viz. :  that  the  conductor  wilfully  misconducted 
himself,  in  arresting  the  train  and  leaving  it. 

To  which  plaintiflfe'  counsel  answered,  that  he  claimed  damages 
on  both  grounds,  wilful  misconduct  and  negligence. 
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Thereupon,  the  counsel  for  the  defendants  asked  the  court  to 
charge  the  jury,  that  if  the  conductor  acted  wilfully  in  the  detain- 
ing of  the  train,  the  defendants  were  not  liable  for  that,  as  there 
was  no  evidence  that  they  authorized  or  approved  such  miscon- 
duct 

The  presiding  Judge  directed  the  jury  to  answer  the  following 
questions,  which  were  submitted  to  them,  in  writing : — 

First  Was  the  detention  at  the  Barbacoas  station,  by  the  con- 
ductor of  the  defendants,  a  wilful  act  of  the  conductor? 

Second.  In  detaining  the  train,  as  he  did  there,  did  the  conductor 
act  negligently,  or  without  reasonable  care  and  judgment? 

The  jury  answered  each  of  these  questions  in  the  affirmative, 
and  assessed  the  damages  of  the  plaintiff  at  two  thousand  dollars. 

Thereupon,  the  presiding  Judge  dircQted  that  proceedings  should 
be  stayed,  on  such  verdict,  and  a  case  made  to  be  heard  at  the 
Greneral  Term,  in  the  first  insiiajice,  as  to  what  judgment,  if  any, 
should  be  rendered  on  such  verdict,  with  liberty  to  either  party, 
after  a  decision  at  such  term,  to  turn  the  case  into  a  bill  of  excep- 
tions, as  if  the  decision  of  the  Greneral  Term  had  been  the  charge 
of  the  court  at  the  trial,  and  exceptions  had  then  been  taken 
to  it 

A.  J.  WHlardj  for  plaintiff. 

Jos.  T.  Brady f  for  defendant 

By  the  Court.  Bosworth,  J. — The  jury  have  found,  that 
the  detention  of  the  cars,  between  Obispo  and  Aspinwall,  by  the 
conductor  of  the  defendants,  was — first,  "  a  wilful  act  of  the  con- 
ductor;" second,  that,  in  detaining  the  train  as  he  did,  the  conductor 
acted  "negligently,  or  without  reasonable  care  and  judgment" 

The  inquiry,  whether  the  act  was  a  wilful  act,  the  jury  must 
have  understood  to  have  been  an  inquiry  whether  it  was  done, 
knowing  that  it  was  a  violation  of  his  duty,  and  conscious  that 
there  was,  not  only  no  necessity  for  it,  but  that  it  was  without 
any  thing  existing  to  excuse  it  Understanding  the  jury  to  have 
found,  that  the  act,  of  stopping  and  leaving  the  train  over  night, 
was  such  an  act  of  wilful  misconduct,  the  question  arises.  Is  the 
defendant  liable  for  the  damages  resulting  to  Mrs.  Weed? 
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In  VanderbiU  y.  The  Richmond  Turnpike  Oo.,  (2d  Corns.  479,)  the 
Court  of  Appeals  decided,  that  a  corporation  is  not  liable  for  a 
wilful  trespass  upon  a  stranger,  committed  by  a  person  employed 
by  it,  although  the  act  be  authorized  by  its  president  and  general 
agent.  In  that  case,  the  defendant's  boat  was  designedly  rim  against 
the  plaintiff's  boat,  by  the  agent  of  the  defendant.  That  act  was  a 
wilful  trespass.  The  action  was  brought  to  recover  damages  for 
the  injury  resulting  from  it.  It  was  held,  that,  for  such  an  act  of 
the  agent,  the  corporation  was  not  liable. 

What  rule  should  have  been  applied,  if  a  passenger  on  the 
defendant's  boat  had  been  injured,  by  such  misconduct,  and  an 
action  to  recover  damages  had  been  brought  by  him,  was  not 
stated,  nor  was  any  opinion  intimated  by  the  coiui;.  In  the  case 
cited,  the  defendant  owed  no  duty  to  the  plaintiff  except  such  as 
each  citizen  owes  to  every  other. 

In  the  case  at  bar,  the  defendant  owed  to  each  of  the  plaintiffe 
such  duties  as  the  law  imposes  upon  common-carriers  of  passengers, 
in  respect  to  persons  whom  they  undertake  to  carry  from  point  to 
point,  upon  the  route  on  which  their  business  is  conducted. 

The  conductor,  as  the  agent  of  the  defendant,  had  charge  of  the 
train.  Its  movements,  under  the  rules  and  regulations  of  the  com- 
pany, were  confided  to  him.  In  leaving  the  train  where  he  did,  he 
was  acting  in  the  course  of  his  employment.  He  was  as  clearly  so 
acting,  as  in  moving  forward  the  train  to  the  place  at  which  it  was 
left.  The  cars,  and  the  passengers  on  board  of  them,  were  intrusted 
to  his  care  and  control. 

Whether  he  left  them  where  he  did,  in  known  disobedience  of  the 
general  regulations,  or  of  a  special  order  of  the  company,  cannot 
affect  the  question  of  the  actual  liability  of  the  company.  {Phil 
and  Beading  Railroad  Co.  v.  Derhy^  14  How.  (U.  S.)  S.  C.  R  468.) 

No  case  has  been  cited,  nor  has  any  come  to  our  notice,  which 
decides  that  a  carrier  of  passengers  is  not  liable  to  the  latter  for 
injuries  resulting  from  the  wilful  misconduct  of  the  carrier's  agent, 
in  his  mode  of  managing  the  vehicle  containing  the  passengers. 

Wrighi  v.  Wilcox  (19  Wend.  343)  was  not  an  action  by  a  pas- 
senger against  a  carrier  of  passengers,  but  is  the  ordinary  case  of  a 
suit  by  a  third  person,  to  whom  the  defendant  owed  no  special  duty, 
to  recover  for  a  wilftil  injury  done  by  defendant's  servant,  while 
driving  the  defendant's  carriage.    It  did  not  involve  the  question. 
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of  the  nature  or  extent  of  the  liability  of  a  passenger-carrier,  for 
injuries  to  his  passengers,  resulting  fix)m  the  wilful  misconduct 
of  the  servant,  in  the  manner  of  transacting  the  business  of  the 
carrier. 

The  law  imposes,  upon  the  carrier  of  passengers,  the  duty  of 
providing  for  their  safe  conveyance,  as  &r  as  human  care  and 
foresight  can  secure  that  result. 

He  is  bound  for  a  due  application,  on  the  part  of  his  servants, 
of  the  necessary  attention,  art  and  sldlL 

In  Stokes  v.  SaUenstaO,  (18  Peters  (TJ.  S.)  B.  181-191,)  the  court 
stated,  as  a  sound  principle,  that,  although  a  carrier  of  passengers 
"does  not  warrant  the  safety  of  the  passengers,  at  all  events,  yet 
his  undertaking  and  liability  to  them,  go  to  this  extent :  that  he, 
or  his  agent,  i^  as  in  this  case,  he  acts  by  agent,  shall  possess  com- 
petent skill ;  and  that,  as  far  as  human  care  and  foresight  can  go, 
he  will  transport  them  safely." 

If  he  is  under  an  obligation,  or  duty,  that  his  agent  shall  employ 
the  highest  degree  of  care  and  foresight,  for  the  safe  conveyance 
of  the  passengers,  is  not  the  Mlure  to  discharge  the  obligation,  or 
perform  the  duty,  as  absolute,  when  it  results  from  intentional 
mismanagement,  as  when  it  is  caused  by  slight  or  gross  inattention 
of  the  agent? 

The  case  of  the  Phila.  and  Beading  BaUroad  Go.  v.  Derby ^  decides, 
that  the  carrier  is  not  exonerated  from  liability,  merely  because  the 
agent  acted  in  disobedience  of  the  positive  orders  of  the  principal. 
In  that  case,  the  defendant  requested  the  Judge,  at  the  trial,  to 
charge  the  jury :  "  that  the  employer  is  not  responsible  for  the 
wilful  act  of  his  servant"  (Id.  470.)  The  Judge  charged,  "  that, 
though  the  master  is  not  liable  for  the  wilful  act  of  his  servant,  not 
done  in  the  course  of  his  employment  as  servant,  yet,  if  the  servant 
disobeys  an  order  relating  to  his  business,  and  injury  results  fix)m 
that  disobedience,  the  master  is  liable,  for  it  is  his  duly  to  select 
servants  who  will  obey.  The  disobedience,  in  this  case,  is  the  ipsa 
negligentia^  for  it  is  not  pretended  by  the  defendants  that  the  Ly- 
coming was  intentionally  driven  against  the  Ariel." 

The  latter  remark  may  be  thought  to  imply  an  opinion,  that  if 
the  disobedient  servant  intentionally  drove  his  locomotive  against 
the  one  by  which  the  defendant  was  dravm,  the  defendant  would 
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not  be  liable  to  any  passenger  on  either  train,  for  the  ii\jimefl 
which  might  result  to  him  &om  such  an  act. 

As  to  this,  it  is  sufficient  to  say,  that  the  Judge  did  not  declare 
such  to  be  the  rule,  nor  does  the  opinion  of  the  court  sanction  it. 

Passengers  are  not  unfrequently  injured  by  the  improper  posi- 
tion in  which  a  switch  is  left,  or  by  a  train  being  started  forward 
on  a  single  track,  when  a  train  is  overdue  from  the  opposite  direc- 
tion. Do  the  rights  of  injured  passengers,  in  such  cases,  depend 
upon  the  question,  whether  the  switch  was  left  out  of  place,  or 
the  train  started  prematurely,  in  consequence  of  the  mere  inatten- 
tion of  the  agent  of  the  company  ? 

Is  it  settled  law,  that  if  the  act  resulted  from  negligence,  the 
carrier  is  liable,  but  is  not  liable  if  the  act  was  one  of  intentional 
dereliction  from  duty,  and  done  with  knowledge  that  the  passen- 
gers were  thereby  exposed  to  new  and  great  hazards  ? 

K  wilful  misconduct  of  the  agent  of  a  passenger  carrier,  in  the 
mode  of  transacting  the  business  of  the  principal,  will  exonerate 
the  latter  from  all  liability  to  the  passengers  for  the  injuries  they 
may  receive  from  such  miscoduct,  then  what  is  the  true  limitation 
of  the  rule  ? 

If,  in  this  case,  the  act  of  wilfdl  misconduct,  resulted  from  feel- 
ings of  hostility  to  one  of  the  two  lines  of  steamers  running  be- 
tween Aspinwall  and  New  York,  and  if  done  to  diminish  its 
chances  of  obtaining  the  carrying  to  New  York  any  of  the  passen- 
gers in  that  train,  would  the  defendant  be  absolved  from  liabUity  ? 

If  the  motive,  which  produced  the  act,  was  devoid  of  ill-will 
towards  the  passengers,  and  contemplated  no  injury  to  them,  be- 
yond the  mere  inconvenience  of  being  in  the  cars  all  nighty  while 
the  conductor  was  comfortably  lodged  at  Obispo,  and  in  order 
that  he  might  be  so  lodged,  is  the  defendant  exempt  from  liability? 

If  the  motive  was  ill-will  towards  the  passengers,  and  the  act 
was  done  from  a  deliberate  and  perverse  purpose,  to  expose  them, 
to  the  danger  of  contracting  disease,  either  from  such  exposure  in 
a  rainy  night,  or  from  the  unhealthiness  of  the  spot  in  which  the 
cars  were  left,  is  the  defendant  without  liability  for  the  act? 
And  must  the  motive  be  such  as  last  supposed ;  that  is,  ill-will 
towards,  or  a  purpose  to  hazard  the  safety  of  the  passengers,  in 
order  to  exonerate  the  defendant  fix}m  all  liability  for  the  acts  of 
its  agents  ? 


NEW  YOEK-JANUAEY,  1856.  199 

Weed  T.  Panama  Railroad  Company. 

It  would  be  in  the  highest  degree,  detrimental  to  the  public 
safety,  to  establish  the  rule,  that  passenger  carriers  are  not  liable 
for  injuries  caused  to  their  passengers,  by  the  deliberate  and  inten- 
tional misconduct  of  the  carrier's  agent,  in  the  mode  of  conduct- 
ing the  business  of  the  principal. 

Every  known  disobedience  of  a  general  regulation,  or  special 
order  of  a  railroad  company,  may  properly  be  denominated  wil- 
ful misconduct  In  most  cases,  tiie  agent  so  disobeying,  is  con- 
scious at  the  time,  that  he  is  exposing  the  passengers  to  greater^ 
and  often,  to  imminent  hazards. 

In  such  cases,  the  carrier  has  &iled  to  perform  the  duty  of  do- 
ing all  that  human  care  and  foresight  could  do  for  the  ^ety  of 
the  passengers.  By  a  statute  of  this  state,  a  carrier  of  passengers, 
who  conveys  passengers  upon  any  turnpike  road  or  public  high- 
way, is  liable  to  the  party  iniured,  in  all  cases,  for  all  iniuries  and 
da^  done  by  any  pLon  in  hiB  emj^ent,  while  driving 
the  carriage  of  the  carrier,  whether  the  act  be  wilful  or  negligent^ 
or  otherwise,  in  the  same  manner  as  such  driver  would  be  liable. 
(1  R.  S.  696,  sections  6  and  7.)     ' 

This  act)  by  its  terms,  relates  only  to  carriers  of  passengers, 
upon  turnpike  roads  or  the  public  highway.  Its  existence,  how- 
ever, illustrates  the  rule,  which  public  policy,  in  the  view  of  it 
entertained  by  this  state,  requires  should  be  enforced.  That  act 
makes  the  passenger  carrier,  to  whom  it  relates,  liable,  not  only 
to  his  passengers,  but  to  aU  others,  for  any  injury  of  the  agent^ 
while  driving  the  carriage  of  his  principal,  and  as  well  when  his 
misconduct  is  wilful,  as  when  it  is  merely  negligent.  These  de- 
fendants were  incorporated  by  the  legislature  of  this  state. 

There  is  nothing,  in  any  adjudged  case,  nor  in  the  nature  and 
extent  of  the  duty  which  the  carrier  owes  to  his  passengers,  nor 
in  the  principles  of  public  policy,  acted  upon  in  this  state,  sanc- 
tioning the  principle,  that  a  railroad  company  is  not  liable  to  its 
passengers  for  the  wilM  misconduct  of  its  agent,  in  his  mode  of 
running  the  cars  confided  to  his  care  and  control. 

A  carrier  of  merchandise  is  responsible  for  any  injury  to  it^ 
caused  by  the  wilftil  trespass  of  his  servants,  during  its  transport- 
ation. 

Can  any  reason  be  assigned,  why  the  liability  of  a  passenger 
carrier  should  not  be  the  same,  in  respect  to  any  injury  to  the 
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person  of  the  passenger,  caused  by  the  servant  of  the  carrier,  in 
the  course  of  his  employment  as  such,  or  while  the  passengers  are 
subjected  to  his  care  and  direction,  for  the  purpose  of  being  con- 
veyed to  their  destination  ? 

Passengers  being  sentient  beings,  capable  o^  and  at  times,  de- 
termined upon  locomotion,  while  the  cars  are  running,  their  own 
negligence  or  rash  conduct,  in  some  instances,  may  contribute  as 
much  to  a  casualty  which  injures  them,  as  the  negligence  of  the 
carrier  or  of  his  agents. 

But  when  a  passenger,  in  the  course  of  his  passage,  is  injured 
solely  by  the  act  of  a  servant,  to  whose  care  and  control  the  pas- 
sengers, and  the  cars  containing  them,  are  confided,  and  under 
circumstances  making  it  impossible,  by  the  exercise  of  any  dis- 
cretion on  the  part  of  the  passengers,  either  to  prevent  the  wrong- 
ful act,  or  to  mitigate  its  injurious  consequences,  why  should  the 
carrier  be  exonerated,  on  the  ground  of  the  wilful  or  malevolent 
purpose  of  his  agent,  when  his  liability  would  be  unquestionable, 
if  the  injury  had  been  to  property,  instead  of  persons? 

But  it  is  not  necessary  to  apply  so  stringent  a  rule  of  liability, 
to  entitle  the  plaintLGfe  to  a  judgment  on  the  verdict 

I  do  not  think,  that  the  form  of  the  verdict  necessarily  affirms, 
that  the  conductor  stopped  and  left  the  train  where,  and  as  he  did, 
from  a  design  to  injure  the  passengers,  or  believing  that  either  of 
them  would  contract  any  disease  in  consequence  of  it.  No  such 
position  appears  to  have  been  taken  at  the  trial,  and,  therefore,  no 
such  fact  is  necessarily  affirmed  by  the  verdict  It  was  insisted 
at  the  trial,  that  the  conductor  designedly  left  the  train  at  the 
Barbacoas  switch,  having  that  intention  when  he  left  Obispo. 

The  verdict  undoubtedly  finds,  that  the  act  did  not  result  from 
mere  misjudgment,  or  negligence  in  not  informing  himself  as  to 
the  condition  of  the  road,  and  that  the  train  could  be  safely  passed 
over  it  that  night 

It  does  not  necessarily  affirm  more,  than  that  he  deliberately 
disobeyed  the  orders  of  the  company,  or  consciously  and  per- 
versely disregarded  Ids  duty,  for  the  mere  purpose  of  consulting 
his  own  ease  and  comfort  for  the  night,  regardless  of  that  of  the 
passengers. 

We  do  not  think,  that  any  consideration  of  public  policy,  or  the 
proper  application  of  any  weU  settled  rule  of  law,  justifies  us  in 
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holding,  that  the  defendant  is  not  liable  to  a  passenger  for  the  in- 
juries caused  by  such  misconduct 

The  only  question  left,  relates  to  the  damages.  What  rule  of 
damages  was  given  by  the  court  to  the  jury  is  not  disclosed  by 
the  case.  Whatever  it  was,  no  exception  appears  to  have  been 
taken  to  it.  The  plaintiffs'  counsel  insisted  that  exemplary 
damages  might  be  given,  if  the  conductor  wilfully  misconducted 
himself  in  leaving  the  train  at  the  Barbacoas  switch.  The  de- 
fendants' counsel  insisted  that  there  was  no  liability  on  the  part  of 
the  corporation,  if  that  fact  should  be  found  by  the  jury.  There 
is  nothing  in  the  case  from  which  it  can  be  inferred  that  the  court 
instructed  the  jury,  that  in  their  discretion  they  might  find  exem- 
plary damages,  in  case  they  also  found  the  fact  of  wilful  miscon- 
duct, but  could  not,  if  they  found  his  conduct  to  be  merely 
negligent. 

There  is,  therefore,  not  only  no  exception  to  any  ruling  of  the 
Judge  at  the  trial,  in  respect  to  this  matter,  but  there  is  nothing  to 
show  what  instruction  was  given.  The  only  inference  that  can  be 
drawn  is,  either  that  the  Judge  told  the  jury,  that  whether  they 
found  the  act  to  be  one  of  negligence,  or  of  wilful  misconduct,  the 
rule  of  damages  was  the  same,  and  that  no  heavier  damages  could 
be  given  in  the  latter  case  than  in  the  former,  or  that  he  sub- 
mitted the  special  questions  with  such  remarks  as  were  satis- 
factory to  the  defendants'  counsel,  or  that  the  jury  were  left,  by 
common  consent,  to  assess  the  damages  at  sucb  amount  as  they 
might  deem  to  be  just 

A  new  trial  cannot  be  granted,  therefore,  on  account  of  any 
erroneous  instruction  to  the  jury,  in  relation  to  the  damages.  We 
are  not  asked  to  grant  it  on  account  of  excessiveness  of  damages. 
No  point  was  taken  at  the  trial,  or  on  the  argument  of  the  appeal, 
that  damages  were  asked,  or  have  been  given,  for  any  cause  be- 
sides the  injuries  to,  and  sufferings  of,  Mrs.  Weed. 

Judgment  should  be  entered  for  the  plaintiflfe  on  the  verdict 
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Hunt  v.  Bloomsb  and  wife. 

In  a  salt  brought  to  foreclose  a  mortgage  given  to  secure  the  payment  of  a  bond 
conditioned  for  the  pMiyment  of  a  sum  of  money  on  a  spedfied  day,  parol 
evidence  is  inadmiselble  to  show  that  at  the  time  of  the  delirery  of  the  bond 
and  mortgage  there  waa  a  verbal  agreement  that  the  money  should  not  be  due 
until  a  later  day. 

The  bond  was  payable  on  the  17 th  day  of  May,  1866,  with  interest,  payable  half- 
yearly,  and  the  money  loaned  by  the  plaintiff  was  advanced  on  the  22d  of 
May,  1864,  and  it  was  conceded  that  on  the  17th  of  May,  1866,  full  six  monthiT 
interest  was  paid.  In  such  case,  it  will  be  presumed  that  a  proper  adjustment 
was  made,  on  the  payment  of  the  interest  for  the  first  six  months,  (in  August* 
1864,)  by  an  allowance  for  the  five  days,  and  in  the  absence  of  any  proo(  in 
relation  to  such  previous  payment,  the  court  will  not  presume  that  the  interest 
paid  on  the  17th  of  May,  1866,  was  more  than  was  then  due. 

Payment  by  a  debtor  of  a  part  of  a  sum  of  money,  which  is  actually  due  and  pay- 
able, is  no  consideration  for  an  agreement  by  the  creditor  to  forbear  or  give 
time  for  the  payment  of  the  residue. 

An  agreement  by  the  creditor  to  give  further  time  for  the  payment  of  a  sum 
already  due,  in  consideration  of  the  debtor^s  agreement  to  pay  more  than  legal 
interest^  is  binding  upon  neither  party. 

(Before  Boswobth  and  Woodbufv,  J.J.) 
January,  1866. 

Appeal  from  a  judgment  directing  the  sale  of  mortgaged 
premises. 

The  cause  was  heard  before  Duer,  J.,  at  Special  Term,  upon 
the  pleadings  alone,  of  which  the  substance  is  as  follows : — 

The  complaint,  filed  on  or  about  the  Slst  May,  1865,  prays  for 
the  foreclosure  of  a  mortgage,  executed  and  delivered  on  the  22d 
day  of  May,  1854,  to  secure  the  payment  of  the  defendants'  bond, 
which,  by  the  terms  of  the  condition  thereof  is  payable  on  the 
17th  day  of  May,  1855,  with  interest  in  the  mean  time,  payable 
half-yearly.    The  defendants  answer — 

That  the  bond  and  mortgage  were  given  by  the  defendant 
Bloomer,  to  secure  the  repayment  of  a  sum  loaned  to  him  by  the 
plaintiff  That  it  was  the  understanding  and  agreement  between 
them,  that  the  said  loan  should  be  for  one  year,  and  that  the  prin- 
cipal sum  named  in  the  bond  should  not  be  due  or  payable  before 
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the  expiration  of  one  year  from  the  time  when  the  same,  (that  is 
the  money,)  was  delivered  to  the  said  Bloomer,  and  that  if  the  day 
of  payment  is  as  alleged  in  the  complaint,  (i.  e..  May  17th,  1855,) 
it  is  wrongfully  so,  and  should  be  the  22d  day  of  May,  1855. 
The  answer  then  ftirther  alleges,  that  on  the  17th  day  of  May, 

1855,  the  plaintiff  "  agreed  with  the  said  Bloomer,  that  in  consid- 
eration that  he  would  then  pay  six  months'  interest  upon  the 
principal,  being  the  interest  that  would  be  due  May  22d,  1855, 
and  the  sum  of  five  hundred  dollars  of  and  upon  the  principal ; 
the  time  for  the  payment  of  the  balance  of  the  principal  should  be 
extended  to  the  10th  day  of  August,  1855."  And  in  pursuance 
of  said  agreement,  Bloomer  did  pay  the  sum  of  $140,  the  interest 
on  the  principal  sum  that  would  be  due  on  the  22d  day  of  May, 

1856,  and  five  hundred  dollars  upon  the  principal,  by  reason 
whereof  the  defendants  insist  that  the  balance  of  the  principal  is 
not  due  until  August,  1855,  and  that  this  suit  is,  therefore,  pre* 
maturely  brought. 

On  the  trial,  the  plaintiff,  as  stated  in  the  case,  waived  all 
evidence  of  the  defence,  and  moved  the  cause  upon  the  complaint 
and  answer  and  the  bond  and  mortgage  referred  to,  on  the  ground 
that  the  answer,  if  proved,  would  constitute  no  defence.  And, 
thereupon,  judgment  for  the  plaintiff  was  ordered  at  Special  Term. 

Moody ^  for  defendants,  appellant 

R,  E.  Mmntj  for  plaintiff. 

By  the  Court.  Woodruff,  J.— The  question  argued  before 
us  was,  whether  the  agreement  set  up  in  the  answer,  under  the 
circumstances  therein  alleged,  operated  to  extend  the  time  for  the 
payment  of  the  bond  and  mortgage  to  the  10th  of  August,  1855 ; 
and  it  seems  to  be  conceded  by  the  plaintiff's  counsel,  that  if  we 
are  of  opinion  that  the  agreement  was  valid  and  operative  for  that 
purpose,  we  ought  to  reverse  the  judgment. 

It  is  important  to  observe  further,  that,  although  the  case  does 
not  so  state,  it  was  conceded  on  the  argument^  that  the  imder* 
standings  and  agreements  mentioned  in  the  answer,  (and  of  which 
proof  on  the  trial  was  waived  by  the  plaintiff,)  were  by  parol 
merely,  and  not  under  seal,  nor  even  in  writing. 
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The  cause  was  heaxd  and  decided  upon  that  assumption  and 
concession,  and  so  as  to  embrace  the  inquiry,  '\^hether  it  would  be 
competent  to  prove  such  agreements  by  parol,  as  well  as  whether, 
if  proved,  they  could  operate  to  affect  the  plaintiff's  right  to  a 
judgment. 

I  observe  then,  first,  that  the  bond  and  mortgage  must  be 
deemed  payable  on  the  17th  day  of  May,  1855.  The  alleged  un- 
derstanding and  agreement  that  the  loan  should  continue  for  one 
full  year,  cannot  be  permitted  to  control  the  terms  of  the  instru- 
ments ;  these  must  be  taken  as  conclusive  of  the  actual  agreement 
made  at  the  time  of  execution  and  delivery  thereof.  And  it  is  not 
insisted  that  the  case  exhibits  any  mistake  upon  which,  under  the 
pleadings  herein,  any  reformation  of  this  instrument  is  called  for. 

In  this  particular,  the  defendants'  answer,  and  the  points  argued 
by  their  counsel  are  not  quite  harmonious.  The  answer  insists, 
that  by  reason  of  the  understanding,  the  day  of  payment  is,  or 
ought  to  be,  the  22d  day  of  May ;  and  that  the  interest  paid  on 
the  17th  of  May  was  interest  which  "  would  be  due  on  the  22d 
day  of  May,"  and  makes  the  payment  of  the  five  hundred  dollars 
of  principal  money,  and  the  payment  of  this  interest  five  days  be- 
fore either  were,  in  fact,  due,  the  consideration  upon  which  the 
plaintiff  agreed  to  extend  the  time  for  the  payment  of  the  residue. 

The  defendants'  counsel,  however,  in  his  points  and  argument 
concedes,  and  not  only  concedes  but  claims,  that  the  day  of  pay- 
ment named  in  the  condition  of  the  bond  and  mortgage,  must 
control,  and  that  for  all  the  purposes  of  this  appeal,  the  principal 
and  interest  must  be  deemed  to  have  been  due  on  the  17th  day 
of  May,  and  he  thereupon  insists,  that  on  that  day  one  fiill  year 
from  the  making  of  the  loan,  and  the  delivery  of  the  bond  and  mort- 
gage had  not  elapsed,  and,  therefore,  that  one  hundred  and  forty 
dollars  of  interest  money  was  not  then  payable,  the  period  during 
which  interest  had  been  accruing  lacking  just  five  days  of  six 
months ;  and  that  the  payment  of  $l40,  on  the  17th  of  May,  when 
less  than  six  months'  interest  had  accrued,  was  the  consideration 
for  the  plaintiff's  agreement  to  extend  the  time  of  payment  of  the 
bond  and  mortgage  to  the  10th  of  August 

Two  questions  are  suggested  as  involved  in  the  defendants' 
claim. 

First.  "Would  a  parol  agreement^  in  consideration  of  the  receipt 
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of  the  alleged  excess  over  the  interest,  operate  to  extend  the  time 
of  payment  of  the  bond  and  mortgage  ?  for,  confessedly,  a  pay- 
ment on  account  of  the  principal  then  due  would  have  been  no 
consideration  for  such  an  agreement. 

Second.  Does  it  appear  by  the  complaint  and  answer  that  the 
payment  of  the  $140  on  the  17th  day  of  May,  was  a  payment  of 
more  than  was  due,  so  as  to  constitute  a  consideration  for  a  valid 
agreement  to  forbear? 

It  does  not  appear  by  the  case  before  us,  in  any  manner,  that  any 
other  sum  had  been  paid  by  the  defendant  Bloomer,  for  interest, 
since  the  making  of  the  bond  which  the  answer  avers  bears  date 
the  17th  day  of  May,  1854,  (though  the  money  was  not  advanced 
until  the  22d.)  It  is  suggested,  that  we  may  infer  that  at  the  end 
of  six  months  the  defendants  paid  six  months'  interest ;  and  if  so, 
that  something  less  than  six  months'  further  interest  had  accrued 
on  the  17th  of  May  following.  We  ought  not,  perhaps,  on  such 
an  appeal,  to  indulge  in  any  mere  conjecture  regarding  the  facts, 
but  it  seems  quite  as  probable  that  six  months  from  the  date  of 
the  bond,  (17th  day  of  November,  1854,)  would  be,  and  was  in 
truth,  taken  by  the  parties  for  the  adjustment  of  the  semi-annual 
interest,  as  that  they  departed  from  the  letter  of  the  instrument  by 
delaying  the  collection  to  the  22d,  and  that  when  at  the  end  of 
six  months  from  the  date  of  the  bond,  the  first  payment  of  interest 
was  made,  any  abatement  which  was  just  to  the  defendants,  by 
reason  of  the  original  delay  of  five  days  in  advancing  the  money, 
was  adjusted  as  it  ought  to  have  been  between  the  parties.  In 
this  view  of  the  subject,  it  does  not  appear  at  all  that  the  whole 
sum  of  one  hundred  and  forty  dollars,  paid  on  the  17th  of  May, 
was  not  due.  It  was  fully  due  for  just  six  months'  interest,  and, 
as  conceded  by  the  defendants'  counsel,  was,  by  the  terms  of  the 
bond,  payable  on  that  day.  So  also  the  sum  of  $500,  paid  on 
account  of  principal  moneys,  was  confessedly  due  on  that  day. 

This  being  conceded,  there  was  no  consideration  for  the  agree- 
ment to  forbear.  The  plaintiff  not  only  did  not  receive  more  than 
was  lawfully  due,  but  he  might  have  required  the  whole  sum. 
named  in  the  condition  of  the  bond.  Payment  by  the  debtor  of 
a  part  of  a  sum  already  due  and  payable,  is  no  legal  consideration 
for  an  agreement  to  extend  the  time  for  the  payment  of  the  resi- 
due, or  for  any  other  agreement 
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On  the  other  hand,  let  it  be  assumed,  that  six  months'  interest 
was  paid  the  previous  November,  without  any  abatement  for  the 
five  days'  delay  in  advancing  the  money,  so  that  it  be  taken  as 
claimed  by  the  defendants'  counsel,  that  on  the  17th  day  of  May, 
1855,  the  whole  $140  had  not  accrued,  and  that  there  was  then 
an  agreement,  tnat  the  defendants  should  not  only  pay  interest 
upon  the  residue  of  $8,600  of  principal,  but  as  a  further  compen- 
sation for  forbearance  until  the  10th  of  August,  should  also  pay 
the  $140,  (including  therein  five  days'  interest,  which  had  not  ac- 
crued.) K  this  be  taken  as  the  real  state  of  the  case  made  by  the 
answer,  (and  unless  it  be,  there  was  no  consideration  for  the  agree- 
ment,) then  plainly  the  agreement  to  extend  the  time  of  payment 
to  August,  was  void  for  illegality — ^it  was  usurious.  However 
small  the  pecuniary  consideration  over  and  above  the  legal  inter- 
est, if  there  was  any,  it  made  the  agreement  void,  and  the  de- 
fendants were  not  bound  by  it — ^neither  was  the  plaintiff.  The 
defendants  may  recover  back  the  consideration  so  paid*  The 
defendants  might  immediately  thereafter  have  filed  their  bill,  and 
had  a  decree  for  redemption. 

The  result  is  this,  (the  consideration,  if  any,  for  the  alleged 
agreement,  being,  confessedly,  the  payment  of  a  small  excess  of 
interest,)  such  agreement  was  either  without  without  consideration 
and  void  for  that  reason,  or  it  was  made  upon  a  usurious  con- 
sideration, and,  on  that  ground,  was  ineffectual. 

This  renders  it  imnecessary  to  consider  whether,  or  under  what 
circumstances  a  parol  agreement  may  operate  to  extend  the  time 
for  the  payment  of  a  bond  or  the  performance  of  an  agreement 
undersell. 

As  to  which,  see  Fleming  v.  GHBert,  8  J.  R.  527 ;  Keating  v. 
Pnbe,  1  John.  Oa.  22  ;  Latimer  v.  Harson^  14  J.  R  880 ;  Dewey  v. 
Derby^  20  J.  R.  461 ;  Ervrin  v.  Saunders^  Jcc.^  1  Cow.  249 ;  Frosty 
Jkcj  V.  JShereti,  5  Cow.  497 ;  Dearborn  v.  OrasSj  7  Cow.  48 ;  Bailey 
V.  Johnson,  9  Cow.  115 ;  Langworihy,  Ac,  v.  Nutt^  2  Wend.  587 ; 
Pearl  v.  Welis,  6  Wend.  291 ;  Blood  v.  Ooodrick,  9  Wend.  68 ; 
Delacroix  v.  Bulkky,  13  Wend.  71 ;  Allen  v.  Jaquishj  21  Wend. 
628 ;  JSddy  v.  Oraves,  23  Wend.  88 ;  Nelson  v.  Sharp,  4  Hill,  584. 

I  forbear  to  place  reliance  upon  the  obvious  doubt,  whether  in 
any  aspect  of  the  case,  the  circumstance,  that  the  interest  was  paid 
five  days  before  it  became  due,  ought,  as  matter  of  fact^  to  be 
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deemed  to  have  been  regarded  by  the  parties  tbemselves  aa  any 
consideration  or  motive  to  the  alleged  new  agreement.  The  differ- 
ence of  only  a  few  cents  probably  never  was  thought  of  by  either, 
and  even  if  it  was  paid,  was  no  motive  or  inducement  to  the  alleged 
agreement,  and  was  not  so  regarded.  Probably,  if  more  interest 
was  paid  than  was  due,  it  was  a  mere  inadvertence,  but  I  have 
felt  bound  to  take  the  facts  as  alleged  in  the  answer,  instead  of 
resting  upon  my  own  inferences  in  this  respect. 
The  judgment  should  be  affirmed,  with  costs. 


Arnold  v.  The  Rock  River  Valley  Union  R,  R  Co.,  A. 

Hyatt  Smith,  and  J.  Bodwell  Doe. 

An  answer  which  denies  that  the  endorser  of  a  note  reoeired  dne  notice  that  pay- 
ment of  it  had  been  demanded  and  refosed,  does  not  make  a  notary's  certificate 
of  the  facts  inadmisable  as  evidence,  although  the  answer  be  verified.  To  pro- 
duce that  result,  an  affidavit  mUBt  be  annexed  to  the  answer,  denying  the  re- 
ceipt of  notice  of  non-payment.  An  answer  containing  such  a  denial,  would 
not  satisfy  the  statute.  An  answer,  like  a  plea  before  the  Code,  performs  only 
the  office  of  a  pleading,  and  whatever  its  allegations,  does  not  affect  the  ques- 
tion as  to  the  nature  of  the  evidence  admissible  to  establish  controverted  Itusts, 

An  instrument^  which,  in  its  terms  and  form,  is  a  negotiable  promissory  note,  does 
not  lose  that  character  because  it  also  states,  that  the  maker  has  deposited  bonds 
aa  collateral  security  for  its  payment,  and  that  he  agrees^  on  non-payment  of 
the  note  at  maturity,  that  they  may  be  sold  in  a  manner,  and  upon  a  notice 
specified,  and  he  will  pay  any  deficiency  necessary  to  satisfy  the  note,  and  the 
expenses  of  such  a  sale. 

The  whole  sum  named,  being  made  payable  to  order,  on  a  day  certain,  in  money, 
and  absolutely,  and  the  collateral  contract,  relating  solely  to  the  money  promised 
to  be  paid,  and  being  in  addition  to  the  principal  contract,  and  not  in  terms,  or 
legal  effect,  a  modification  of  it,  the  note,  as  to  the  sum  promised  to  be  paid 
absolutely,  is  negotiable,  and  the  endorsers  of  it  may  be  charged  and  prosecuted 
as  endorsers  of  negotiable  paper. 

(Before  Bobworth  and  Woodbufp,  J.J.) 
January,  1866. 

This  action  came  before  the  court  on  an  appeal  from  a  judg- 
ment in  fevor  of  the  plaintiff.  It  was  tried  before  Ch.  J.  OaJdey, 
and  a  jury,  on  the  19th  of  March,  1865. 

The  action  was  brought  upon  an  instrument,  in  the  words  and 
figures  following,  viz : — 
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"  New  York,  Jaimary  81st,  1858. 
"$5,000. 

"  Six  months  after  date,  the  Rock  River  Valley  Union  Railroad 
Company  promises  to  pay  to  the  order  of  A.  Hyatt  Smith  and  J. 
Bod  well  Doe,  for  value  received,  at  the  Hanover  Bank  of  this  city, 
five  thousand  dollars,  having  deposited  with  Elisha  Peck,  as  col- 
lateral security  and  pledge  for  the  payment  of  this  note,  ten  bonds 
of  the  said  Railroad  Company,  of  one  thousand  dollars  each,  num- 
bered as  follows— 758, 759,  760, 761, 762, 763, 776, 788, 784, 786— 
and  we  hereby  give  the  said  Peck  full  power  and  authority,  on  the 
non-payment  of  this  note  at  maturity,  or  at  any  time  thereafter, 
to  sell  said  bonds  at  the  brokers'  board,  in  this  city,  or  at  public 
or  private  sale,  or  so  many  as  shall  pay  this  note,  on  giving  six 
days'  notice,  by  advertising  in  the  Journal  of  Commerce^  in  this 
city,  and  apply  the  proceeds  of  said  bonds  to  the  payment  of 
this  note;  and  in  case  the  proceeds  thereof,  after  paying  the 
principal  and  interest  due  thereon,  with  all  expenses  of  sale,  shall 
be  insufficient,  we  hold  ourselves  bound  to  pay  the  balance  on 
demand.  "A.  Hvatt  Smith,  President, 

[l.  s.]  .  "  Wm.  a.  Lawrence,  Secretary. ^^ 

The  complaint  avers  an  endorsement  of  the  note  by  Smith  and 
Doe,  and  liiat  it  was  passed  to  the  plaintiff  before  maturity. 
That  it  was  duly  presented  at  the  place  mentioned  for  payment^ 
and  that  payment  was  demanded,  and  refused;  and  that  due 
notice  of  such  demand  and  refusal  was  given  to  each  of  the 
endorsers. 

The  defendants,  by  their  answer,  put  in  issue  the  fects  of  the 
note  having  been  duly  passed  to  the  plaintiff,  or  of  its  having 
been  so  passed  before  maturity.  They  say  that  it  was  made  by 
the  company,  without  any  consideration,  and  was  endorsed  by 
Smith  and  Doe,  for  the  accommodation  of  the  company,  and 
entrusted  to  one  Chittenden,  to  raise  money  thereon  for  the  use 
of  the  company.  That  the  company  had  never  received,  nor  had 
Chittenden  ever  paid  any  consideration  therefor.  That  Chittenden, 
in  violation  of  the  trust  reposed  in  him,  transferred  the  note, 
without  any  consideration  paid  to  or  received  by  him  at  the  time, 
and  that  the  plaintiff  did  not  give,  or  part  with,  any  consideration 
therefor. 
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All  the  defendants  deny  a  presentment  at  the  place  mentioned 
for  payment,  and  the  endorsers  deny  that  due  notice  of  demand 
and  non-payment  was  given  to  them,  or  either  of  them. 

Upon  the  trial,  a  notarial  certificate  was  given  in  evidence, 
which  stated  that  the  note  was  presented  to  the  paying  teller  of 
the  Hanover  Bank,  and  payment  of  it  demanded,  on  the  third  of 
August,  1853,  and  that  payment  of  it  was  refused;  also,  that 
notices  of  the  protest  were  given  to  the  endorsers,  by  duly  de- 
positing the  same  in  the  general  post-office  in  New  York,  ad- 
dressed to  the  parties  respectively,  at  Janesville,  in  Wisconsin,  83 
directed  by  the  holder. 

This  certificate  was  objected  to  as  incompetent  evidence,  upon 
the  grounds  that  the  answer,  which  was  verified,  denied  that  due 
notice  of  demand  and  non-payment  of  the  note  had  been  given  to 
the  endorsers,  or  to  either  of  them,  and  that  the  notary  must  be 
called  to  prove  the  &cts,  necessary  to  establish  protest  and 
notice. 

The  plaintiff)  having  rested,  upon  producing  this  document,  the 
counsel  of  the  defendants  moved  for  a  nonsuit,  on  the  grounds : — 

First.  That  the  instrument  given  in  evidence  was  not  a  promis- 
soiy  note,  but  an  agreement,  on  the  part  of  the  company,  to  pay 
the  difference  between  what  the  bonds  might  bring  on  a  sale  and 
$5,000,  should  the  proceeds  of  such  sale  be  less  than  that  sum, 
and  the  expenses  of  the  sale ;  and  that  the  defendants,  Smith 
and  Doe,  were  not  liable  thereon. 

Second,  That  if  such  instrument  were  a  promissory  note,  then  it 
was  the  duty  of  the  holder  to  have  sold  the  bonds,  and  applied 
the  proceeds  in  payment  of  the  note,  and  imtil  such  sale  and 
ascertainment  of  the  deficiency,  the  defendants,  Smith  and  Doe, 
could  not  be  liable. 

Third.  That  the  &cts  stated  in  the  notarial  certificate  were  not 
sufficient  to  fix  the  said  Smith  and  Doe  as  endorsers. 

The  Judge  denied  the  motion,  and  exceptions  were  duly 
taken. 

The  plaintiff  was  then  further  allowed  to  prove,  and  did  prove, 
that  Janesville,  Wisconsin,  was  the  place  of  residence  of  Smith 
audDoe. 

The  counsel  of  the  defendants  offered  to  prove  that  the  bonds 
mentioned  in  the  instrument  could  have  been  sold  in  the  city  of 
D.— V.  14 
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Kew  York,  and  were  worth,  at  its  maturity,  a  larger  amount 
than  the  sum  mentioned,  and  all  expenses  and  interest 

The  Judge  excluded  such  evidence,  and  an  exception  was 
taken. 

An  application  to  amend  the  answer,  by  alleging  in  it  such 
matters,  so  as  to  remove  one  objection  taken  to  the  evidence,  viz., 
that  no  such  £Eu^ts  were  stated  in  the  answer,  was  also  denied,  and 
the  refusal  excepted  to. 

A  verdict  was  then  taken  for  the  plaintiff  for  $5,570.27,  the 
amount  of  the  note  and  interest,  on  which  judgment  was  entered. 

The  defendants  appealed  firom  the  judgment 

J.  E,  Develirij  for  appellanta 
jK  JS.  Mather^  for  respondent. 

By  the  Court.  Bosworth,  J. — ^The  objection,  that  the  cer- 
tificate of  the  notary  could  not  be  admitted  as  evidence,  is  unten- 
able. To  exclude  it,  the  statute  requires  the  defendant  "to  annex 
to  his  plea  an  affidavit,  denying  the  fieict,  of  having  received  notice 
of  non-acceptance,  or  of  non-payment,  of  any  such  note  or  bill." 
(2  B.  S.  2d  edit  212,  §  46.)  The  defendant  insists,  that  the  answer, 
in  substance,  contained  such  a  denial ;  and  that  the  answer,  beiDg 
verified,  it  was  as  effective,  as  a  distinct  affidavit  annexed  to  it,  to 
deprive  the  plaintiff  of  all  right  to  read  the  certificate.  To  this 
there  are  two  answers : — 

First  The  answer  denies  "that  due  notice  of  such  demand  and 
non-payment  was  given  to  them,  or  either  of  them,"  (the  endorsers.) 

It  does  not^  as  the  statute  requires,  deny  that  notice  was  "  re- 
ceived." An  affidavit,  in  the  words  of  this  part  of  the  answer, 
would  not  preclude  the  certificate  firom  being  read  as  evidence. 

Second.  The  court  has  no  right  to  interpolate  words  into  the 
statute.  The  statute  was  not  designed  to  affect  the  rules  of  plead- 
ing, nor  to  make  a  plea  or  answer  perform  any  new  office.  An 
answer,  merely  denying  that  a  notice  was  received,  would  deny 
an  immaterial  fact,  and  one  not  averred.  If  it  did  not  deny  that 
due  notice  had  been  given,  the  plaintiff  would  be  entitled  to  judg- 
ment on  the  answer,  if  his  right  to  recover  depended,  according  to 
the  pleadings,  solely  on  the  question,  whether  due  notice  had  been 
given  to  the  endorsers. 
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It  cannot  afiFect  a  plaintiff's  right  to  recover,  that  the  endorser 
never  received  notice  of  protest,  if  it  is  proved  or  is  admitted  to 
have  been  served,  in  time,  and  in  a  proper  manner. 

An  answer  can  contain,  only  a  general  or  specific  denial  of  each 
material  allegation  of  the  complaint  controverted  by  the  defendant, 
or  a  statement  of  new  matter  constituting  a  defence  or  counter 
claim.    (Code,  §  149.) 

A  denial,  of  naving  received  notice  of  protest,  is  not  a  denial  of 
any  allegation  of  the  complaint ;  nor  is  it  a  statement  of  any  new 
matter,  constituting  a  defence  or  counter  claim. 

A  party  can  make  such  an  affidavit  as  the  statute  requires,  pro- 
vided no  notice  has  been  received.  Whether  it  has,  or  has  not 
been  received,  is  known  to  the  endorser  personally.  When  an 
endorser  has  not  actually  received  notice,  he  has  a  right  to  infer 
that  none  has  been  given.  He  may  well  be  supposed  to  be  igno- 
rant of  the  name  of  the  witness  who  will  be  called,  or  of  the  par- 
ticular evidence  that  will  be  attempted  to  be  given,  to  prove 
notice. 

If  a  notice  haa  been  actually  received,  he  must  know  when  it 
was  served,  if  the  service  was  personal.  If  it  was  served  by  mailing 
it,  the  post-mark  will  show  the  time  of  service.  In  the  latter  case, 
he  can  prepare  for  the  trial  of  the  question  of  due  notice. 

K  he  has  not,  in  fact,  received  any  notice,  he  will  labor  under  a 
disadvantage,  in  preparing  for  the  trial.  Th^  stjitute  makes  it 
incumbent  upon  him,  in  order  to  deprive  a  plaintiff  of  the  right  to 
use  a  notary's  certificate,  to  annex  to  his  plea,  or  answer,  an  affi- 
davit, denying  the  fact  of  having  received  notice.  To  hold,  that 
he  may  work  the  same  result  by  other  means,  is  to  modify  the 
statute,  and  make  pleadings  perform  an  office  not  known  prior  to 
the  Code,  and,  impliedly,  if  not,  expressly,  prohibited  by  the  Code 
itself. 

The  objection,  that  the  instrument,  sued  upon,  is  not  a  negotiable 
promissory  note,  is  deserving  of  more  consideration. 

We  do  not  think  there  is  any  thing  in  the  objection,  that  it  is, 
in  effect,  a  contract  to  pay  the  difference,  between  the  amount  of 
the  proceeds  of  the  bonds,  after  a  sale  thereof,  and  the  amount  of 
the  note.  The  holder  is  not,  by  its  terms  or  legal  effect,  precluded 
from  suing  upon  it,  until  after  the  bonds  shall  have  been  sold. 
When  the  day  of  payment  had  passed,  his  right  of  action  was 
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perfect,  and  a  recovery  might  be  had  against  all  the  parties,  for 
the  whole  amount,  if  there  was  no  objection  to  a  recovery,  except 
the  one,  that  the  bonds  had  not  been  sold. 

The  only  important  question,  is  this :  Is  an  entire  contract,  part 
of  which  is,  in  form,  a  good  promissory  note,  but  which  also  con- 
tains a  special  contract,  in  relation  to  the  money  promised  to  be 
paid,  a  good  promissory  note,  negotiable  by  statute^  as  to  so  much 
of  the  contract  as  is,  in  form,  a  promissory  note  ? 

By  this  instrument,  ten  bonds  are*  pledged,  as  security  for  the 
payment  of  the  $5,000.  By  it,  EUsha  Peck  is  made  a  trustee,  to 
hold  and  sell  the  bonds,  and  apply  the  proceeds.  The  mode  of 
sale  is  agreed  upon;  and,  on  pursuing  the  mode  specified,  the 
maker  agrees,  to  pay  the  balance  that  may  remain,  after  applying 
the  proceeds  in  satisfaction  of  all  expenses  of  the  sale,  and  in  re- 
duction of  the  principal  and  interest  due  thereon.  See  AUen  v. 
Dykers  &  Alstym,  (8d  Hill,  598.) 

The  terms  of  this  contract  do  not  modify  that  part  which 
contains  a  promise  to  pay,  absolutely,  to  the  order  of  the  persons 
named  in  it,  a  sum  certain,  and  on  the  day  specified. 

The  only  objection  is,  that  it  contains  a  contract,  collateral  to 
the  promise  to  pay  the  $5,000,  by  which  the  maker  of  the  paper 
may  be  subjected  to  a  liability,  which  the  law  would  not  impose, 
upon  the  mere  &ct,  of  a  deposit  of  the  bonds  as  coUateral  security, 
without  any  special  agreement  as  to  the  manner  of  selling  them. 

It  will  hardly  be  pretended,  that,  in  the  absence  of  any  special 
agreement^  the  pledgee  of  stocks,  deposited  as  securily  for  the 
payment  of  a  note  of  the  pledgor,  discounted  by  him,  could  sell, 
in  the  manner,  and  upon  the  notice,  specified  in  this  contract,  and 
apply  the  proceeds,  first,  to  pay  all  expenses  of  such  a  sale,  and 
the  residue  oh  account  of  the  principal  and  interest,  and  then,  as  a 
matter  of  course,  recover  the  balance  due  on  the  note.  The  pledgor 
of  the  stocks  would  not  be  concluded  by  a  sale,  made  in  such  a 
manner,  and  on  such  a  notice,  in  the  absence  of  any  special  con- 
tract in  relation  to  it 

It  cannot  properly  be  said,  therefore,  in  this  case,  as  was  said  in 
Wise  V.  ChatUon^  (4  Ad.  &  E.  786,)  that  the  instrument  recites,  or 
contains  nothing,  except  what  the  law  would  imply.  In  that  case, 
the  note  merely  recited  the  fistct  that  title  deeds  had  been  deposited 
as  securily. 
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The  easentialB  of  a  negotiable  promissory  note,  as  stated  in  ele* 
mentaiy  books  and  in  adjadged  cases,  are,  that  it  must  be  payable 
at  ail  events,  not  dependent  on  any  contingency,  nor  payable  out 
of  a  particular  fund ;  and  that  it  must  be  for  the  payment  of 
money  only,  and  not  for  the  performance  of  any  other  thing,  or 
in  the  alternative*    {Q)ok  v.  Satierlee^  6  Cowen,  108.) 

In  BoUon  v.  Dugdakj  (4  Bam.  &  Ad.  617,)  tiie  instrument  was, 
in  form,  a  promissory  note,  as  to  a  promise  to  pay  £80  and  interest 
Byit,  the  maker  also  promised  to  pay  a  sum,  which  was  uncertain, 
toathirdperson,  in  part  of  interest,  and  ''the  remaining  stock  and 
interest,"  or  the  balance,  on  demand.  This  was  held  not  to  be  a 
promissory  note.  The  sum  payable  to  the  third  person  being  un- 
certain, left  the  sum,  payable  to  the  payee,  uncertain.  That  case, 
therefore,  does  not  touch  the  proposition,  that  a  note  ceases  to  be 
n^otiable,  because  it  contains  a  collateral  contract,  in  no  way 
modifying  the  terms,  or  legal  effect,  of  that  part,  which,  by  itself 
is  a  promissory  note. 

In  Daviea  v.  Wilkinsonj  (10  Ad.  k  E.  98,)  the  instrument  con- 
tained  a  promise  to  pay  to  Charles  Davies  or  order  £695,  in  four 
instalments,  one  of  £200,  and  two  £150  each,  and  one  of  a  £100, 
at  times  specified,  and  the  remaining  £95  was  to  go  as  a  set-off 
against  certain  matters  specified.  The  court  held  it,  in  form,  a 
promissory  note,  as  to  the  sum  of  £600. 

Lord  Denman  said,  ''  It  is  a  note,  up  to  a  certain  point,  but  it 
ends,  '  £96  to  go  as  a  set-off  for  an  order  of  Mr.  Beynolds  to  Mr. 
Thompson,  ^nd  the  remainder  of  his  debt,  owing  fix>m  C.  Bavies 
to  him.'  I  think  that  takes  from  it  the  character  of  a  promissory 
note,  and  makes  it  an  agreement" 

littledale,  J. — "  To  be  a  promissory  note,  the  writing  should 
be  one  entire  instrument  Here  the  instrument,  as  to  £96,  is  not 
a  promissory  note." 

Patteson,  J — "  This  is  an  instrument  to  pay  £696,  in  the  whole, 
by  tiie  means  stated.  The  £95  was  not  to  be  paid  to  Davies,  and 
could  not  be  payable  to  his  endorsee :  the  instrumpt,  therefore, 
was  not  a  promissory  note." 

There  may  be  said  to  be  this  difference  between  that  case  and 
the  present  In  that  case,  the  whole  sum  promised  to  be  paid, 
was  not  payable  to  the  payee  named  in  it,  or  to  his  order,  or  to 
bearer.    Part  of  an  entire  sum  promised  to  be  paid,  was  not  pay- 
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able  in  money,  nor  to  the  person  to  whose  order  the  residue  was 
made  payable.  In  this  case,  the  whole  sum  is  payable  in  money 
absolutely,  and  to  the  order  of  two  of  the  defendants. 

In  Stmm  V.  Sterling,  (28  E.  L.  &  E.  R  108,)  the  question  was 
raised  upon  an  instrument,  in  terms,  very  much  like  those  of  the 
one  now  under  consideration.  The  court,  after  stating  the  argu- 
ments for  and  against  the  proposition,  that  the  instrument  was  a 
promissory  note,  forebore  to  decide  the  question.  It  is,  probably, 
a  just  inference,  that  the-  court  was  not  willing  to  express  an  opin- 
ion that  the  instrument  was  clearly  a  promissory  note,  unaffected 
^as  such,  by  the  collateral,  or  additional  contract  which  it  contained. 
Some  of  the  remarks  of  Lord  Campbell,  however,  indicate  that 
he  inclined  to  that  view  of  its  character. 

In  Wilhughby  v.  Oomstock,  (8  Hill,  389,)  an  action  was  brought 
by  an  endorsee  of  an  instrument  very  similar  to  the  one  in  ques- 
tion, but  less  special  in  its  provisions,  against  the  maker,  and  a 
recovery  was  had ;  but  the  point,  that  it  was  not  negotiable,  was 
not  taken. 

In  the  present  case,  the  collateral,  or  additional  contract,  which 
the  instrument  embodies,  relates  solely  to  the  money  promised  to 
be  paid.  It  provides  a  security  for  the  payment  of  the  money, 
prescribes  the  mode  of  converting  the  security,  how  the  proceeds 
shall  be  applied,  and  the  extent  of  the  maker's  liability  under  the 
collateral  contract,  after  the  security  shall  have  been  exhausted  in 
the  manner  stipulated. 

K  this  collateral  contract  had  been  written  on  a  separate  instru- 
ment, although  executed  and  delivered  cotemporaneously  with 
the  note,  the  fact  of  its  having  been  so  made,  would  not  affect  the 
negotiable  character  of  the  note  itself.  The  pledge,  or  collateral 
security  for  the  payment  of  the  note,  would  in  equity  belong  to 
every  successive  bond  fide  holder  of  the  note  for  value.  Although, 
therefore,  the  endorsement  of  the  note  would  not,  in  law,  transfer 
any  title  or  right  to  the  security  created  by  the  collateral  contract, 
yet,  in  equity,  it  would  work  such  a  transfer.  As  this  collateral, 
or  additional  contract,  does  not,  in  any  respect,  modify  any  clause 
of  the  note  itself,  nor  affect  in  any  manner  the  liability  of  any 
party  to  it,  as  such  party,  (unless  it  deprives  the  note  of  its  nego- 
tiable character  as  such,  which  is  the  point  to  be  determined,)  wo 
do  not  see  that  any  injuridlis  consequences  can  result,  from  hold* 
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ing,  that  the  note,  notwithstanding  the  addition  of  such  contract, 
continues  as  to  its  negotiability,  unaffected  by  it. 

Such  an  instrument  is  quite  different  from  one  which,  in  addi- 
tion  to  a  note  perfect  in  form,  should  contain  a  contract  having  no 
relation  to  the  money  promised  to  be  paid,  and  wholly  indepen- 
dent of  it  If  the  additional  contract  was  for  the  sale  or  leasing 
of  land,  or  the  sale  or  exchange  of  personal  property,  or  related 
to  any  other  distinct  and  independent  subject,  there  would  be 
many  reasons  for  declaring  the  instrument  not  negotiable,  which 
can  have  no  application  to  that  under  consideration. 

Instruments  like  the  present,  are  of  common  use.  The  persons 
endorsing  them,  undoubtedly  intend  to  stand  in  the  position,  and 
to  incur  the  liabilities  of  endorsers  of  commercial  paper,  and  if 
charged  at  all,  to  be  charged  by  the  means  by  which  tiie  liability 
of  all  endorsers  becomes  fixed.  Allowing  an  instrument,  like 
that  in  suit,  to  be  treated  and  enforced  as  a  negotiable  note,  can- 
not be  made  a  precedent  for  holding  instruments  negotiable,  which, 
in  addition  to  containing  a  promise  for  the  absolute  payment  of 
money,  contain  promises  for  the  performance  of  other  actei  haying 
no  reference  to,  or  connection  with,  the  money  promised  to  be  paid. 

We  are  of  the  opinion,  that  the  plaintiff  is  entitled  to  enter  a 
judgment  on  his  verdict. 


n 
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Brooks,  Bespondent,  v.  Christopheb,  impleaded,  &c.,  Appellant 

Where  a  promifleory  note  wu  g^ven  by  ftn  onder-tenant  for  rent  payable  is  adTaaee;, 
and  came  in  dne  ooaree  of  buiineaB  to  the  hands  of  the  plainti£F,  for  Talae,  a  disp 
possession  of  such  under-tenant  by  the  superior  landlord,  for  the  non-payment 
to  him  of  the  rent  afterwards  beooming  due  to  him  by  his  immediate  leasee,  is 
no  defence  to  the  pUintiff's  action  on  the  note. 

Quere,  Whether,  where  such  dispoascaalim  took  place  after  the  under-tenant  had 
himself  made  de&ult,  by  not  paying  his  note,  the  evietion  wonld  haye  con- 
stituted any  defence  to  an  action  on  the  note  by  the  lenee  himself  7  It  seema 
not 

The  court  will  not  rererse  a  judgment  on  the  report  of  a  referee,  upon  an  alleged 
erroneous  finding  of  the  fisets,  unless  such  finding  be  so  dearly  against  eyldence, 
or  without  eyldence,  as  to  create  a  reasonable  apprehension  of  his  bia%  partiality* 
or  mistakei 

It  is  not  enough  that  the  court  see  such  reason  to  doubt  the  correctness  of  the  find- 
ing, that  they  would  haye  sustained  the  report  if  the  referee  had  come  to  the 
opposite  conclusion,  or  that  the  court  think  they  should,  upon  the  eyldence, 
liaye  found  otherwise  than  he  has  done. 

Where,  on  the  trial,  a  referee  reeeiyed  eyldence  of  the  declarations  of  a  third  party, 
but  with  a  proyiso  that  such  eyldence  should  be  struck  out,  if  the  defendant  did  not 
supply  other  proposed  eyldence  bringing  such  deckrations  home  to  the  plaintiff, 
by  showing  his  assent  thereto,  or  adoption  thereof,  and  afterwards  the  referee, 
for  the  want  of  such  supplemental  eyldence,  struck  out  such  declarations,  and 
so  reported. 

Ihe  court  would  not  interfere  with  the  report,  unless  the  defendant  excepted  to  snch 
provisional  reception  of  the  eyldence,  or,  at  the  close  of  the  ease,  obtained  a 
specific  ruling  thereon,  and  then  excepted. 

(Before  Boswosih  and  Woonsnir,  J.J.) 
January,  1856. 

Appeal  firom  a  judgment  on  the  report  of  a  referee. 
The  facts,  and  the  questions  argued,  are  fiilly  stated  in  the 
opinion  of  the  court. 

B.  M.  Harrington^  for  the  appellant,  defendants. 

S.  P.  Ndshj  for  the  respondent,  plainti£ 

By  the  Court.    Woodruff,  J. — ^This  action  is  brought  by 
the  plaintiff  to  recover  the  amount  of  a  promissory  note  made  by 
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the  appellant,  and  by  the  payee  therein  named,  endorsed  to  one 
T.  B.  Clark,  for  the  rent  of  certain  premises  leased  by  the  latter 
to  such  maker  and  payee,  jointly,  and  payable  on  the  4th  day  of 
May,  1854,  {u  c,  fourteen  months  after  tiie  date  thereof,  March 
1st,  1858.) 

The  premises,  so  leased,  were  held  by  the  said  T.  B.  Clark,  under 
a  lease  from  the  ovmers  of  the  premises.  And  in  the  lease  from 
T.  B.  Clark,  to  the  defendants,  he  covenanted,  that,  "  on  paying 
the  rent  reserved,  (and  for  a  part  of  which  the  said  'note  was 
given,)  they  should  quietly  enjoy  the  premises  during  the  term  of 
his  demise." 

The  answer  of  the  defendants  avers,  that  the  plaintiff  is  not  the 
owner  of  the  note,  but  that  the  same  is  the  property  of  the  said  T. 
B.  Clark.  It  states  the  demise  by  Clark,  and  avers  that,  by  reason 
of  his  (Clark's)  non-payment  of  his  rent,  to  the  superior  landlord, 
tbe  defendants  were  ejected  from  the  premises,  whereby  the  con- 
sideration  of  the  said  note  has  wholly,  or  partially,  £sule<L 

The  referee  reports,  and  so  was  the  uncontradicted  evidence, 
that  the  dispossession,  by  the  superior  landlord,  did  not  take  place 
until  the  19th  of  May,  1854,  fifteen  days  aft^er  the  maturity  of  the 
note ;  and  the  docimientary  evidence,  produced  by  the  defendants, 
showed,  that  the  summons,  in  the  proceedings  taken  for  that  pur- 
pose, by  the  owner  of  the  premises,  was  issued  on  the  10th  of 
May,  six  days  after  the  maturity  of  this  note.  The  defendants 
were  then  in  de&ult,  by  the  non-paym6nt  of  their  own  rent,  for 
which  this  note  was  given. 

I^  therefore,  this  was  a  controversy  between  T.  B.  Clark  and 
the  defendants,  it  would  be  difficult  for  them  to  charge  upon  him 
a  violation  of  his  covenant,  for  quiet  enjoyment,  when  they  had 
not,  themselves,  performed  the  very  condition,  upon  which  that 
covenant,  by  its  terms,  depended.  He  might  say  to  them,  and 
non  cansUUj  but  he  would  truthfully  say  to  them :  '*  Had  you  paid 
the  rent  reserved  to  me,  I  should  have  paid  the  ground-rent  to 
the  superior  landlord,  and  so  have  protected  you,  in  the  peaceable 
and  quiet  enjoyment  of  the  premises."  The  covenant,  for  quiet 
enjoyment,  &c.,  was  not,  in  fact,  broken,  until  that  enjoyment  was 
disturbed — i.  6.,  until  the  actual  dispossession. 

But,  without  resting  the  decision  upon  this  view  of  the  subject 
alone,  and  without  inquiring  how  far  the  decision  in  Cfiles  v.  Chm- 
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stock  (4  Gomst.  270) — ^that  an  eviction,  after  rent  has  become  payable, 
is  no  defence  to  an  action  npon  a  covenant  for  the  payment  of  the 
rent — would  prevent  the  tenant  from  setting  up  such  an  eviction, 
as  a  failure  of  the  consideration  of  a  note,  given  for  the  rent  of  a 
term  not  then  expired,  this  case  must,  I  think,  be  disposed  o^  upon 
the  ground  upon  which  the  referee  has  apparently  placed  his  deci- 
sion. He  has  found,  distinctly,  that  the  note  came  into  the  hands 
of  the  plaintiflF,  in  due  course  of  business,  before  the  maturity  thereof 
and  for  a  valuable  consideration.  And,  inasmuch  as  the  alleged 
eviction  took  place  after  the  maturity  of  the  note,  it  necessarily  so 
came  to  his  hands  (if  the  finding  is  correct)  without  notice  of  the 
alleged  failure  of  consideration.  It  is  unnecessary  to  do  more  than 
state,  that  unless  this  statement  of  the  plaintiff's  title  was  found, 
by  the  referee,  without  evidence,  or  against  evidence,  the  plaintiff 
was  entitled  to  judgment,  whether  the  consideration  of  ^e  note 
had  or  had  not  failed. 

There  was  undoubtedly  evidence,  on  the  part  of  the  defendant, 
warranting  a  suspicion  that  one  P.  I.  Clark,  the  brother  of  T.  B. 
Clark,  had  the  control  of  the  note,  and  that  the  plaintiff  was 
willing  to  accede  to  any  arrangement  by  way  of  deduction  from 
the  amount  of  the  note  to  which  the  Clarks  would  agree ;  and 
there  was  evidence  that  indicated  that  P.  I.  Clark  was  active  in 
causing  the  note  to  be  put  in  suit,  and  even  that  the  plaintiff, 
when  applied  to,  after  the  suit  was  commenced,  appeared  not  to 
know  any  thing  about  this  note.  Indeed,  had  the  referee  found, 
upon  the  whole  evidence,  that  P.  I.  Clark,  and  not  the  plaintifl^ 
was  the  real  owner  of  the  note,  I  think  his  finding  must  have 
been  sustained ;  it  by  no  means  follows  that  his  present  finding 
should  be  set  aside.  The  proof  showed  that  the  plaintiff  is  k 
brother-in-law  of  the  Clarks ;  that  he  was  on  terms  of  confidence 
and  intimacy  with  them ;  that  he  had  endorsed  for  them  to  a  very 
large  amount ;  that  this  very  note  had  been  endorsed  by  him,  and, 
with  such  endorsement,  had  been  discounted  by  a  bank  in  Mid- 
dletown ;  and  that  he,  as  endorser,  had  to  take  it  up.  This  clearly 
constituted  him  the  owner  of  the  note  for  value,  succeeding 
directly  to  the  rights  of  the  bank  which  had  discounted  it  before 
its  maturity. 

It  was  not  very  remarkable  that  he  should  have  been  willing  to 
yield  to  any  arraugement  that  was  just  as  between  the  defendant 
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and  the  Clarks,  not  only  because  of  his  relationship  to  them,  but 
because  there  was  some  evidence  that  he  had  security.  But  these 
expressions  of  willingness  did  not  necessarily  indicate  that  he  in- 
tended to  abate  any  thing  from  his  claim  on  the  note ;  they  are 
rather  the  expression  of  his  sense  of  what  it  would  be  just  for  the 
Clarks  to  do^  and  are  not  inconsistent  with  the  expectation,  that 
if  they  allowed  any  thing  to  the  defendant,  it  would  be  by  aiding 
in  the  payment  of  the  note,  or  procuring  such  a  deduction  by  a 
just  arrangement  with  Irimaelf  also. 

Under  such  circumstances,  and  with  the  distinct  feet  before  us 
that  the  plaintiff,  as  endorser,  had  been  reqiured  to  take  up  this 
note,  and  had  thereby  acquired  the  title  for  value,  we  cannot  say 
that  the  finding  of  the  referee  is  without  evidence,  or  that  it  is  so 
against  evidence  as  to  indicate  bias,  partiality,  palpable  mistake, 
or  other  error  on  his  part,  which  furnishes  ground  for  a  reversal. . 

The  defendant,  however,  complains  that  the  declarations  of  T. 
B.  Clark,  when  offered  in  evidence  by  him,  were  admitted,  "subject 
to  be  stricken  out  if  no  evidence  should  be  introduced  to  show 
their  adoption  by  the  plaintiff,"  and  that  the  referee  did  reject 
this  evidence  when  making  up  his  report. 

It  must  suffice  to  say,  on  this  subject, — 

First  That  the  evidence  was  properly  rejected  by  the  referee. 
The  declarations  of  T.  B.  Clark,  in  the  absence  of  the  plaintiff, 
and  at  no  time  assented  to  by  the  plaintiff,  were  not  competent 
evidence  to  impeach  the  plaintiff's  title,  nor,  indeed,  to  affect  his 
right  to  recover  on  any  ground. 

Second,  There  is  no  exception  to  this  rejection  of  this  evidence, 
and  the  defendant  may,  upon  the  papers,  be  taken  to  have  acqui- 
esced in  it,  and, — 

Third,  If  the  defendant  chose  to  acquiesce  in  such  a  provisional 
admission  of  evidence,  he  should  (if  he  wished  to  make  it  the 
subject  of  exception)  have  obtained  a  specific  ruling  thereon, 
when  the  case  was  closed,  and  had  his  exception  noted. 

The  ruling,  therefore,  being  in  itself  correct,  there  is  in  this  no 
ground  for  interfering  with  the  report  of  the  referee. 

The  ludgment  must  be  afiirmed,  with  costs. 
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Bbown  &  Field,  Assigneea  of  Rtcekak,  v.  Wilm]Cbdin0. 

A  pnrchMe  of  property,  at  ui  aaetion  wle,  made  by  the  owner  of  it,  at  his  reddenea^ 
is  not  neoeasarily  frandnlent  and  Toid,  as  against  a  subsequent  bond  Jidt  pnr- 
ehaser  of  such  property  from  the  same  owner,  while  it  continues  in  his  actual 
possession,  merely  because  the  first  purchaser  did  not  take  an  imme^te  de- 
lirery  of  it,  and  retain  a  continned  and  aetual  change  of  possesdon. 

The  question,  in  such  a  case,  is  one  of  actual  intent  And  if  a  jury  find,  upon 
sufficient  evidence,  that  the  first  sale  and  purchase  were  made  in  good  fidth,  and 
without  any  intent  to  hinder,  delay,  or  defraud  the  creditors  of  the  vendor,  or 
those  subsequently  purchasing  fkxnn  him,  the  verdict  will  not  be  disturbed. 

(Before  Boswokih  and  Woodbuiv,  J.J.) 
January,  1866. 

Tms  action  came  before  the  court,  on  a  motion  by  the  defend- 
ant, for  a  new  trial.  It  waa  brought  to  recover  the  value  of  a 
billiard-table  and  two  chandeliers.  The  plaintiflrt  claimed  title, 
under  an  assignment,  made  to  them,  on  the  28th  of  November,  by 
Garrett  W.  Ryckman,  Jr.,  of  all  his  property,  in  trust,  for  the 
benefit  of  his  creditors. 

The  property  in  question  was  originally  owned  by  one  Edward 
H.  Hudson.  On  the  12th  of  May,  1868,  tiiere  was  an  auction  sale 
at  the  house  of  Hiidson,  No.  107*  West  Foiirteenth  street,  of  all  his 
household  furniture.  At  such  sale,  the  billiard-table  was  bought 
by  Byckman,  at  $290,  and  the  chandeliers,  at  $30  each,  they  being 
in  the  house,  and  sold  with  the  furniture.  They  were  purchased 
to  be  removed  to  Otsego  county,  and  put  up  in  the  Cooper  House, 
which  was  kept  by  the  plaintifb.  Hudson  consented  that  the 
articles  might  remain  at  107  West  Fourteenth  street  for  two  weeks. 
Within  that  time,  Byckman  called  to  get  them,  and  also  soon 
thereafter,  when  Hudson  made  the  excuse!*  that  he  was  busy,  and 
could  not  then  give  the  time  to  have  them  taken  down. 

About  the  25th  of  May,  1868,  Hudson  sold  this  house,  to  one 
Gould,  and,  on  the  26th,  also  sold  him  the  billiard-table  and  chan- 
deliers. 

In  June,  1858,  Mr.  Gk)uld  sold  them  to  Mr.  Wilmerding,  the 
defendant     The  plaintifls,  after  the  assignment  by  Byckman, 
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asoertained  that  these  articles  were  in  the  possession  of  the  de- 
fendant They  demanded  them,  of  the  defendant,  on  the  9th  of 
September,  1854.  The  defendant  refused  to  deliver  them  to  the 
plaintiff  alleging  that  he  had  bought  them  of  Charles  Gbuld,  for 
a  valuable  eonsideration,  and  without  notice.  Thereupon  this 
action  was  brought  It  was  tried  before  Mr.  Justice  Slosson,  and 
a  jury,  in  March,  1855. 

Some  other  &cts  are  stated  in  the  opinion  of  the  court 

The  Judge  charged  the  jury,  that  the  sale  to  Byckman,  not 
haying  been  accompanied  by  any  delivery,  was,  presumptively, 
firaudulent,  as  against  subsequent  purchasers,  and  that  the  plaintiflk 
were  bound  to  show,  affirmatively,  that  the  property  had  not  been 
left  with  Hudson  with  a  fraudulent  intent  against  purchasers ;  that 
if  the  jury  were  satisfied,  upon  the  evidence,  that  there  was  no  such 
fraudulent  intent,  they  should  find  a  verdict  for  the  plaintrflEs ;  that 
Byckman  had  a  right  to  leave  the  property  with  Hudson,  unless  he 
dkl  so  with  a  fraudulent  intent 

The  defendant's  counsel  excepted  to  the  two  last  propositions. 

The  presiding  Judge  further  charged,  that  the  question  for  the 
jury  to  determine  was  this:  Was  the  sale  made  in  good  faith,  and 
without  any  intent  to  defraud  creditors  or  subsequent  purchasers  ? 

The  defendant's  counsel  thereupon  requested  the  presiding  Judge 
to  charge  the  jury  as  follows : — 

Ist  That  where  one,  of  two  innocent  persons,  must  suffer,  by 
the  fraudulent  acts  of  a  third,  that  one  should  bear  the  loss,  whose 
acts,  or  omissions,  have  enabled  such  third  person  to  defraud  the 
other. 

2d.  That  ii^  after  the  said  sale,  Byckman  permitted  Hudson  to 
have  the  apparent  ownership,  and  right  of  disposing  of  the  said 
property,  the  jury,  under  all  the  circumstances  of  the  case,  woidd 
be  warranted  in  believing,  that  Hudson  was  enabled  to  effect  the 
subsequent  sale  to  Gk>uld,  by  the  acts  and  omissions  of  said  Byck- 
man, and,  in  such  case,  to  find  a  verdict  for  the  defendant 

3<L  If  the  jury  believe  that  the  property  was  purchased  from 
Hudson  by  Groidd,  for  a  valuable  consideration,  in  the  usual  course 
of  trade,  without  notice  of  any  adverse  claim,  or  of  any  circum- 
stance which  might  lead  a  prudent  man  to  suspect  such  adverse 
claim;  and  that  Byckman,  by  his  own  direct  voluntary  act,  con- 
feiied  upon  Hudson  the  apparent  ownership  of  the  property,  the 
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title  of  Gould,  and  of  the  defendant,  claiming  under  him,  should 
be  protected,  and  a  verdict  rendered  for  the  defendant 

The  presiding  Judge  thereupon  said  to  the  jury,  that  if  the 
plaintifis  had  satisfied  them,  that  the  sale  to  Rjckman,  which  was, 
presumptively,  fraudulent,  was  made  in  good  faith,  and  without 
any  intention  to  defraud  creditors  or  subsequent  purchasers,  the 
plaintiff  were  entitled  to  a  verdict;  and  the  Judge  refused  to 
charge  as  requested  by  the  defendant's  counsel,  except  as  before 
charged,  and  the  defendant's  counsel  excepted  to  his  refusal  so  to 
charge. 

The  jury  found  a  verdict  for  the  plaintif&,  for  three  hundred 
and  fifty  dollars  damages. 

H.  NtcoUj  for  the  defendant,  made  and  argued  the  following 
points,  in  support  of  a  motion  for  a  new  trial. 

I.  The  evidence  of  the  case  conclusively  establishes,  that  both 
Gould  and  the  defendant  were  bond  fide  purchasers  of  the  chattels 
in  question,  without  notice  of  any  claim  to  the  same,  on  the  part 
of  By  ckman. 

n.  The  sale  to  Byckman  was  unaccompanied  by  any  delivCTy, 
nor  was  there  any  indication  of  a  change  in  the  ownership  of  the 
property.  The  billiard-table  and  gas-chandeliers  remained  as  they 
had  been  put  up  in  the  house  of  Hudson,  who  continued  to  have 
the  same  apparent  power  of  disposing  of  them  as  he  had  before 
enjoyed. 

lU.  No  sufficient  reason  was  given,  for  dispensing  with  an  imme* 
diate  delivery  of  the  property.  The  articles  were  capable  of  being 
removed,  without  delay.  Under  these  circumstances,  the  continu- 
ance of  the  possession,  in  the  vendor,  would  have  been  held,  prior 
to  the  revision  of  the  laws,  conclusively  fraudulent,  as  against  a 
bond  fide  purchaser.     {Jennings  v.  Carter^  2  Wend.  446.) 

IV.  The  question  of  fraudulent  intent,  within  the  meaning  of  the 
Bevised  Statutes,  is  not  limited  to  an  actual  mental  or  moral  intent 
to  commit  a  wrong.  Its  existence  may  be  established,  without  the 
presence  of  crime  or  turpitude,  in  all  these  cases,  where  a  party 
must  be  held  to  intend,  the  necessary  or  natural  consequences  of 
his  own  acts.  In  passing  upon  the  question,  as  one  of  feu^t^  the 
jury  are  bound,  in  a  proper  case,  to  determine  the  intent,  without 
reference  to  the  motives  of  the  parties  to  the  transaction.    In  this 
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respect,  the  law  has  not  been  altered,  except  in  transferring  the 
decision  of  the  question  from  the  court  to  the  jury.  {OriswoJd  v, 
Sheldon,  4  Comstock,  581 ;  Story's  Eq.  Juris.,  vol.  1,  §§  186,  258, 
849.) 

Y.  The  present  case  was  submitted  to  the  jury  as  a  question, 
simply,  of  mental  fraud ;  the  charge  of  the  presiding  Judge  evi- 
dently  tended  to  create  an  impression,  with  the  jury,  that  they  were 
only  to  pass  upon  the  question  as  one  of  an  actual  mental  intent  to 
commit  a  fraud. 

VL  The  presiding  Judge  also  erred  in  charging  the  jury,  that 
if  they  were  satisfied  the  property  had  not  been  left  with  Hudson 
with  a  fraudulent  intent^  they  should  find  a  verdict  for  the  plaintifb ; 
and  that  Byckman  had  a  right  to  leave  the  property  with  Hudson, 
unless  he  did  so  with  a  fraudulent  intent.  These  remarks  were 
calculated  to  divert  the  attention  of  the  jury  froxa  the  real  question 
at  issue. 

VIL  The  refusal  of  the  Judge  to  charge  the  several  proposi- 
tions presented  on  the  part  of  the  defendant,  was  erroneous. 

1.  The  evidence  in  tiie  case  fully  authorized  their  being  sub- 
mitted for  the  consideration  of  the  jury ;  they  were  obviously 
relevant  and  had  a  direct  bearing  upon  the  question  of  fraudulent 
intent 

2.  An  unqualified  refusal  to  submit  them  to  the  jury  was  in 
effect  instructing  them  that  such  considerations  had  nothing  to  do 
with  the  case,  and  was,  in  fitct,  confining  the  juiy  to  the  simple 
question  of  moral  or  mental  fraud. 

S.  The  defendant  had  a  right  to  have  the  said  propositions  sub- 
mitted, on  the  ground  that  the  jury  might  find  that  the  acts  of 
Byckman  operated  as  an.  estoppel  in  pais,  irrespective  of  any  ques- 
tion of  fraudulent  intent  {PuJcering  v%  Busk,  16  East  44 ;  Ling* 
ham  V.  Biggs,  1  Bos.  k  Pul.  82 ;  Oregg  v.  WeOs,  10  Adolph.  & 
Ellis,  90 ;  Stephens  v.  Baird,  9  Cow.  274 ;  Thompson  v.  Blanchard, 
4t  Comstock,  808 ;  White  v.  Springfield  Bank,  8  Sand.  S.  C.  228 ; 
Fatman  v.  Loback,  1  Duer,  864 ;  Carpenter  v.  StUweU,  12  Barb. 
128 ;  Saltus  v.  Everett,  20  Wend.  267.) 

ym. — The  verdict  was  against  the  evidence,  and  a  new  trial 
should  be  granted  on  that  ground. 
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D.  B.  Eaton,  contra. 

By  thb  Court.  Bosworth,  J. — ^The  property  in  question, 
and  other  properly,  was  bought  by  Ryckman  on  the  12th  of  May, 
1868,  at  an  auction  sale  of  the  household  furniture  of  Hudson, 
which  took  place  at  the  residence  of  the  latter,  in  New  York  city. 
The  aggregate  amount  of  Byckman's  purchases  was  about  $2,000. 
This  was  paid,  and  all  the  property  was  delivered  at  the  time,  ex- 
cept that  in  question. 

In  November,  1868,  Byckman  assigned  all  his  property  to  the 
plaintiflh  for  the  benefit  of  creditors. 

On  the  26th  of  May,  1868,  Hudson,  having  the  actual  posses- 
sion of  the  property  in  question,  sold  it  to  Charles  Gtould,  and  the 
latter  sold  it  to  defendant,  in  June,  1868.  Gould  and  the  de- 
fendant were,  severally,  bond  fde  purchasers  for  value. 

The  plaintiff,  finding  the  property  in  the  possession  of  the  de- 
fendant, made  a  demand  on  the  9th  of  September,  1864,  for  a  de- 
livery of  it,  and  that  being  revised,  they  brought  this  action  to 
recover  its  value. 

The  defendant  insists,  that  the  sale  to  Byckipan  was  firaudulent 
and  void,  as  against  himself  and  Gould  as  subsequent  purchasers. 

That  was  the  question  to  be  determined  at  the  trial.  The  jury 
have  found  that  the  sale  was  made  in  good  Mth,  and  witliout 
any  intent  to  defraud  creditors. 

There  is  no  groimd,  upon  the  evidence,  for  pretending,  that 
either  Byckman,  Gould,  or  the  defendant,  was  not  a  purchaser  for 
value,  believing  that  he  acquired  title,  nor  that  either  did  not  buy 
intending  to  take,  and  retain  possession,  as  such  purchaser. 

The  sale  to  Byckman  was  by  one  having  authority  to  make  it, 
and  as  between  the  former*and  Hudson,  passed  the  title.  If  this 
property  had  been  removed  by  Byckman,  with  that  bought  at  the 
same  time,  no  question  like  that  now  presented  could  have  arisen. 

Byckman,  designing  to  place  the  property  in  a  public  house, 
which  he  was  erecting  at  Cooperstown,  obtained  permission  of 
Hudson  to  let  it  remain  in  his  house  between  two  and  three  weeks. 
Within  that  time,  he  called  for  the  property,  and  Hudson  said  he 
was  busy,  and  could  npt  have  the  billiard-table  taken  down  then. 

This  property,  never  having  been  delivered  to  Byckman,  the 
statute  makes  the  faot|  that  there  was  not  an  immediate  delivery 
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followed  by  an  actual  and  continued  change  of  possession,  unless 
such  an  explanation  of  it,  as  the  statute  prescribes,  is  given,  con- 
clusive evidence,  that  it  was  fraudulent  and  void,  bs  against  the 
defendant 

This  threw  on  the  plaintiff  the  burden  of  proving,  that  the  sale 
was  made  in  good  faith,  and  without  any  intent  to  defraud  the 
creditors  of  Hudson,  or  persons  subsequently  purchasing  from  him. 

The  plaintiff  gave  evidence,  tending  to  establish  that  the  sale 
was  so  made,  and  that  all  reasonable  efforts  were  made,  within 
two  weeks  after  the  sale,  to  obtain  possession  of  the  property, 
with  a  view  to  remove  it  to  Cooperstown.  The  sale  was  not  ab- 
solutely fr*audulent  and  void  as  to  subsequent  purchasers,  because 
the  property  was  not  immediately  removed. 

The  reasons  why  an  immediate  delivery  and  removal  of  the 
property  was  not  had,  were  to  be  weighed  by  the  jury,  in  deter- 
mining the  questions  which  they  were  to  decide. 

The  court  instructed  the  jury,  that  the  sale  was  presumptively 
fraudulent ;  that  the  burden  of  proof  was  cast  upon  the  plaintil^ 
to  show  af&rmatively,  that  the  sale  was  made  in  good  faith,  and 
without  any  intent  to  defraud  creditors,  or  subsequent  purchasers. 
That  if  they  found  these  &cts  in  &vor  of  the  plaintiffs, they  were 
entitled  to  a  verdict 

We  think  this  charge  presented  to  the  jury  the  true  questions 
to  be  determined  by  them. 

The  first  request  to  charge,  made  by  the  defendant,  the  Judge 
properly  disregarded. 

There  is  nothing  in  the  evidence  given  laying  a  foundation  for 
such  an  instruction  to  the  jury.  K  the  billiard-table  had  been 
left  in  the  possession  of  a  vendor,  who  was  engaged  in  the  business 
of  selling  such  articles,  and  at  the  place  where  his  business  was 
transacted,  and  the  defendant,  or  Gould,  had  purchased  it  there, 
the  instruction  asked  might  have  been  a  proper  one.  But  the 
acts  or  omissions  of  Byckman,  in  not  immediately  removing,  and 
retaining  an  actual  and  continued  change  of  the  possession  of  the 
property,  no  more  enabled  Hudson  to  commit  a  fitiud  on  third 
persons,  than  lending  the  same  property  to  him  would  have  done. 

Allowing  a  person  to  have  actusJ  possession  of  chattels,  unless 
there  is  some  other  fact  connected  with  it,  is  not  an  act  which 
holds  him  out  to  the  public  as  owner,  or  as  authorized  to  sell  it  as 
D.— V.  15 
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his  own.  The  doctrine  of  caveat  emptor^  as  to  any  title  the  pur- 
chaser may  acquire,  applies.  The  mere  &ct  that  it  was  bought 
from  one  in  possession  of  it,  does  not  preclude  the  true  owner  from 
asserting  his  title. 

These  views,  if  correct,  show  that  the  Judge  at  the  trial  did  not 
err  in  refusing  to  charge  in  the  terms  of  the  second  request 

There  is  no  ground'  for  pretending  that  Eyckman  permitted 
Hudson  to  have  the  apparent  right  of  disposing  of  the  property, 
unless  naked  possession  created,  apparently,  such  a  right 

All  that  the  Judge  could  properly  be  required  to  say,  with  re- 
spect to  the  matter  of  such  request,  was  covered  by  the  proposi- 
tions which  he  submitted  to  the  jury. 

It  is  not  necessary  to  say  any  thing  further,  by  way  of  illustrat- 
ing the  proposition,  that  it  was  not  erroneous  to  refiise  to  charge 
in  the  terms  of  the  third  request. 

The  action  was  submitted  to  the  jury,  under  proper  instructions 
from  the  Judge,  and  the  order  denying  a  motion  for  a  new  trial 
must  be  affirmed. 


Benedict  v.  Caffb  k  Cutteb,  D.  T.  Youngs,  and  Esthee  Ann 
Gatlett,  Executrix  of  Henry  Lavebty,  deceased. 

When  the  maker  of  a  note,  payable  at  no  place  named,  at  the  time  of  making  it^ 
hai  a  known  place  of  bnrinees,  bnt,  before  its  maturity,  jhila  and  makes  a 
general  assignment  of  all  his  property  to  one  of  the  endorsers^  for  the  benefit  of 
creditors,  and  i^^  assignee  transacts  his  business  of  assignee  at  sach  place,  that 
fkct  alone,  will  not  make  a  presentment  of  the  note,  and  a  demand  of  its  pay- 
ment at  that  place,  snfiicient  to  charge  the  endorsers  2.  If  it  has  ceased  to  be 
the  maker's  place  of  business,  a  demand  must  be  made  of  him  personally,  or  at 
his  place  of  residence.  8.  When  neither  has  been  done,  the  question  becomes 
one  of  due  diligence  to  find  the  maker,  or  his  place  of  residence. 

In  an  action  against  the  endorser  of  a  note,  endorsed  for  the  accommodation  of  the 
maker,  when  the  defence  is,  that  it  was  usuriously  discounted  at  its  first  incep- 
tion, the  purchaser,  having  bought  it  from  a  third  person,  after  it  was  so 
endorsed,  may  show  that  the  seUer,  by  authority  of  the  endorser,  represented 
it  to  be  budness  paper,  and  that  it  was  purchased,  relying  on  the  truth  of  such 
representationsL 

And,  in  such  a  case,  a  plaintiff  may  give  in  eyidence  papers,  executed  by  the 
endorser,  and  deUye^ed  to  the  seller,  as  evidence  of  his  authority  to  so 
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represent,  and  the  declaratlonB,  accompanying  such  delivery,  averring  such  a 
purpose,  although  the  papers,  by  these  terms,  may  not  be  evidence  of  such  a 
&et  Especially  may  this  be  done,  when  the  terms  of  the  paper  ate  not  neces- 
stinly  inoomristent  with  the  truth  of  such  acoompitnying  declarations,  although 
the  paper  is  dated,  and  was  delivered,  after  the  note  was  sold,  and  the  represen- 
tations were  made,  on  the  fiiith  of  which  the  note  was  bought 

(Before  Boswobth,  HomiAN  and  Woodbuft.  J.J.) 
January,  1856. 

This  action  was  brought  against  the  defendants,  upon  a  note, 
which,  with  its  endorsements,  reads  as  follows,  viz. : — 

$1,484.  New  York,  3d  August,  1858. 

Four  months  after  date,  we  promise  to  pay,  to  the  order  of  D. 
T.  Youngs,  fourteen  hundred  and  eighty-four  dollars — value  re- 
ceived. (Signed)    Caffe  k  Cutter. 

Laverfy  having  died  after  the  action  was  brought,  Esther  Ann 
Catlett,  his  executrix,  was  made  a  defendant  The  action  was 
tried  before  Mr.  Justice  Slosson,  and  a  jury,  in  June,  1854,  and  the 
plaintiff  recovered  a  verdict  against  Caffe  &  Cutter,  for  $1,540.82, 
and  against  Youngs  and  the  executrix  of  Laverty,  for  $1,453.78. 

The  defendants.  Youngs  and  Catlett,  moved  for  a  new  trial,  on 
the  ground,  that  the  verdict  was  against  evidence,  as  well  as  on 
account  of  exceptions  to  the  ruling  of  the  Judge,  which  motion 
was  denied.  A  judgment  having  been  entered  on  the  verdict,  the 
defendants.  Youngs  and  Catlett,  appealed  to  the  General  Term, 
fix>m  the  judgment,  and  from  the  order,  denying  a  new  trial. 

When  the  note  in  question  was  made,  Caffe  &  Cutter  did  busi- 
ness, as  partners,  at  18  John  street,  in  the  city  of  New  York,  and 
had,  for  several  years  prior  thereto.  On  the  3d  of  October,  1853, 
they  &iled  in  business,  and  made  a  general  assignment  of  their 
property,  for  the  benefit  of  their  creditors,  to  the  defendant  Youngs. 
The  case  did  not  disclose  the  terms  of  the  assignment.  Youngs 
traosacted  the  business,  of  assignee,  at  the  assignors'  former  place 
of  busing  18  John  street.  P.  Caffe,  one  of  the  firm,  continued 
to  resort  to  this  place,  for  some  three  or  four  weeks  after  the  failure. 
When  the  note  matured,  it  was  presented  to  some  one,  but  to 
whom,  did  not  distinctly  appear,  at  18  John  street^  for  payment. 
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and,  not  being  paid,  it  was  protested,  and  notice  thereof  was  given 
to  the  endorsers.  No  other  effort  was  made  to  find  the  makers,  or 
whether  they  had  a  place  or  residence  in  the  city.  The  question 
was  raised,  whether  this  was  a  sufficient  presentment  The  Judge 
charged,  that  the  presentment  and  demand  were  sufficient  The 
charge  of  the  Judge,  and  requests  made  of  him  to  charge  in  relation 
thereto,  and  his  refusal  to  charge  as  requested,  and  the  exceptions 
taken,  are  fully  stated  in  the  opinion  of  the  court 

Another  ground  of  defence  was,  that  each  endorser  endorsed  the 
note  for  the  accommodation  of  the  makers,  and,  when  first  nego- 
tiated, it  was  sold  to  the  plaintiff,  by  Dore  &  Bobinson,  brokers, 
acting  on  account  of  the  makers,  at  a  discount  exceeding  the  rate 
of  seven  per  cent,  per  annum. 

It  appeared,  that  Youngs  &  Laverty  had  endorsed  largely,  for 
the  accommodation  of  Caffe  &  Cutter,  for  several  years,  prior  to 
the  date  of  the  note  in  suit,  and  that  the  note  in  suit  was  so  endorsed 
by  them. 

The  note  was  placed,  by  Michael  Caffe,  a  clerk  of  Caffe  k  Cutter, 
in  the  hands  of  Dore  k  Bobinson,  to  be  negotiated  by  them,  for 
the  benefit  of  the  makers,  and  they  sold  it  to  the  plaintiff  on  the 
15th  of  August,  1853,  for  $1,384. 

The  plaintiff  attempted  to  prove,  that  Dore,  who  conducted  the 
negotiation,  represented  the  note  to  be  business  paper,  and  was 
authorized  by  Laverty  to  so  represent,  and  that  he  bought  the 
note,  relying  on  the  truth  of  these  representations. 

The  material  evidence,  on  that  pointy  is  stated  in  the  opinion  of 
the  court 

The  plaintiff  put  in  evidence,  a  paper,  signed  by  Laverty,  in 
these  words,  viz. : — 

This  is  to  certify,  that  my  endorsement  on  the  notes  of  Messrs. 
Caffe  k  Cutter,  in  &vor  of  Mr.  Daniel  T.  Youngs,  is  for  a  valuable 
consideration.  (Signed)    Henbt  Laverty. 

New  York,  18th  August,  1858. 

Witness,         (Signed)    E.  R  Knapp. 

He  proved,  that  it  was  in  the  possession  of  Dore,  at  or  about  the 
time  of  its  date,  and  so  continued,  until  the  26th  of  Sept,  1853, 
when  it  was  destroyed  at  Laverty's  request,  but  not  until  aiter  he 
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had  executed  and  deliy eied,  to  Mr.  Dore,  a  paper  of  the  latter  date, 
of  which  the  following  ia  a  copy,  viz. : — 

Caflfe  k  Cutter,  note  ac.  Dan'l  T.  Youngs,  endorsed 

Hy.  Laverty,  due 2-5  Oct.,  $1,000  00 

Do.  do.  do.         4-7  Oct.,  1,498  40 

Do.  do.  do.  12  Nov.,  1,206  00 

Do.  do.  do.      18-22  Nov.,  1,484  50 

Do.  do.  do.  8-6  Dec.,  1,484  00 

Do.  do.  do.  16  Nov.,  1,872  80 

Do.  do.  do.        7-10  Nov.,     630  60 

Do.  do.  do.      18-16  Dec.,     942  64 

Do.  do.  do.  20  Dec,  1,282  00 

Henry  Laverty,  note  ac.  Caffe  &  Cutter,  .    .    21  Nov.,  1,080  00 

$11,980  84 

This  is  to  certify,  that  my  endorsements  on  the  notes  of  Caffe 
&  Cutter,  in  favor  of  Dl.  T.  Youngs,  aa  also  on  my  note  account 
Caffe  &  Cutter,  for  $1,080,  sold  by  Dore  &  Bobinson,  are  for  a 
valuable  confflderation.  The  above  statement  of  said  notes  is  sup- 
posed to  be  correct 

(Signed)    Hsnby  Lavsbtt.    [l.  s.] 
New  York,  September  26th,  1858. 
Witness,  John  S.  Isaacs. 

The  admissibility  of  each  paper  was  objected  to  by  the  counsel 
of  the  executrix.  The  objection  was  overruled,  and  the  decision 
excepted  to.  The  testimony,  in  relation  to  the  circumstances  under 
which  the  first  paper  was  destroyed,  and  the  second  one  given, 
appears  in  the  opinion  of  the  court.  t 

So  much  of  the  charge,  as  relates  to  the  &ct  of  Laverty  having 
authorized  Dore  to  represent  the  paper  as  business  paper,  and  the 
effect  of  such  representations,  if  made  by  such  authority,  as  it  is 
necessary  to  state,  was  as  follows : — 

Did  Laverty  make  Dore  his  agent  in  the  negotiation  and  sale 
of  this  paper,  and  authorize  him  to  represent  it  to  the  purchaser 
as  business  paper  ? 

According  to  Dore's  statement,  he  called  on  him  in  1851,  and 
told  him  that  Caffe  &  Cutter  would  hand  him  paper,  with  his  en- 
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dorsement,  for  sale,  and  he  requested  Dore  to  use  his  exertions  to 
sell  it,  saying  it  waa  business  paper.  If  you  believe  that  Laverty 
meant  that  this  request,  (that  Dore  should  use  his  exertions  to  sell 
the  paper,)  was  to  be  understood  by  Dore  as  applying  to  all  such 
paper  of  Caffe  &  Cutter,  with  his  (Laverty's)  endorsement,  as  he, 
Dore,  should  receive  for  any  future  time,  imtil  the  request  should 
be  countermanded,  then  this  was  an  authority  to  Dore  to  negoti- 
ate the  sale  of  the  note  in  question,  and  Laverty  would  be  bound 
by  his  representations,  made  in  the  course  of  that  agency. 

To  this  ruling,  and  to  the  submission  of  this  question  of  agen<y, 
defendants'  counsel  excepted. 

As  to  Youngs,  there  is  no  evidence  that  he  ever  authorized 
Dore  &  Bobinson  to  sell  this  paper.  He  knew  that  they  had 
paper  of  Caffe  &  Cutter  to  sell,  but  no  agency  could  be  created 
without  his  act 

If  you  shall  believe  the  paper  was  accommodation  paper,  then 
(the  discount  at  more  than  seven  per  cent  being  as  to  such  paper 
usury)  you  must  find  a  verdict  for  all  the  defendants,  unless  you 
believe  that  the  note  was  represented  to  be  business  paper  by 
their  authority,  and  that  it  was  discounted  by  the  plaintiff  on  the 
faith  of  such  representations,  and  without  the  knowledge  that  it 
was  accommodation  paper.  K  the  endorsers  authorized  Dore  & 
Bobinson  to  negotiate  and  sell  the  note,  then  they  are  bound  by 
Dore's  representations  in  the  course  of  that  agency ;  but,  as  I  have 
already  stated,  there  is  no  evidence  to  show  such  an  authority  on 
the  part  of  Youngs. 

To  this  the  executrix  of  Laverty  excepted. 

If  the  paper  was  for  value,  then  the  defence  for  usury  fails ;  or, 
if  the  paper  was  accommodation  paper,  and  Laverty  authorized 
Dore  &  Bobinson  to  sell  it,  then,  being  bound  by  his  representa- 
tions, the  defence  of  usury  £gu1s,  as  to  Laverty. 

To  this  defendants  excepted. 

As  against  the  endorsers,  the  plaintiff  can  only  recover  the 
amount  he  actually  paid,  but  against  Caffe  &  Cutter  the  whole 
amount  of  the  note. 

The  jury  found  a  verdict  in  &vor  of  the  plaintiff)  ^igainst  the 
defendants,  Caffe  &  Cutter,  for  $1,540.82,  and  against  the  defend* 
ants,  Young  and  the  Executrix,  $1,453.78. 
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W.  Bltss^  for  defendant  Catlett. 

John  A.  Bryan^  for  defendant  Youngs. 

J,  Larocquej  for  plaintiff. 

By  thb  Court.  Boswobth,  J. — ^Is  the  charge  of  the  Judge, 
that  No.  18  John  street  was  a  proper  place  to  present  the  note  for 
payment,  correct?  Caflfe  k  Cutter,  the  makers  of  the  note,  com- 
menced business  in  1846.  The  note  in  question  matured  the  6th 
of  December,  1853.  On  the  Sd  of  October,  1853,  the  makers 
£Edled  in  business,  and  made  a  general  assignment  of  their  prop- 
erty for  the  benefit  of  their  creditors,  to  the  defendant  Youngs. 
The  sign  on  the  outside  of  the  building  was  not  removed.  Their 
office,  or  the  rooms  in  which  the  firm  had  done  its  business,  was 
on  the  second  floor  of  the  buildings.  On  the  door,  opening  fiorn 
the  hall  into  their  place  of  business,  there  had  been  a  sign,  bear- 
ing the  name  of  Caffe  &  Cutter.  On  their  failure,  this  sign  was 
removed,  and  one  bearing  the  name  of  Daniel  T.  Youngs,  assig- 
nee, was  put  on  the  door.  P.  Caffe,  one  of  the  firm,  continued  to 
resort  to  his  former  place  of  business,  for  three  or  four  weeks  after 
the  fEdlure.  The  testimony  tends  to  show,  that  he  ceased  to  go 
there,  about  a  month  before  the  note  matured.  Youngs,  the  as- 
signee, occupied  the  rooms  formerly  occupied  by  the  firm,  in  trans- 
acting the  business  devolved  upon  him  by  reason  of  the  assign- 
ment. The  Judge  charged,  that  18  John  street,  after  it  ceased  to 
be  the  place  of  business  of  Caffe  k  Cutter,  being  adopted  by  the 
assignee  as  the  office  for  the  transaction  of  the  business  of  the 
estate,  was  the  proper  place  of  presentment  To  this  charge,  the 
counsel  for  the  executrix  of  Laverty,  and  the  counsel  of  tl^e  de- 
fendant, Youngs,  severally  excepted,  and  requested  the  Judge  to 
chaige  that  it  was  not  sufficient  to  present  it  there,  unless  that  was 
also  the  maker's  place  of  business,  and  that  if  they  had  no  place 
of  business,  the  presentment  must  be  at  their  residence,  or  to  them 
personally. 

The  Judge  refused  to  charge  otherwise  than  as  above  stated, 
and  the  counsel  of  the  executrix  excepted,  as  did  also  the  counsel 
of  Youngs. 

The  charge  affirms^  that  a  presentment  made  at  18  John  street^ 
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was  sufficient,  althougli  it  may  have  ceased  to  be  the  maker's 
place  of  business,  merely  because  a  general  assignee,  of  all  their 
property  for  the  benefit  of  their  creditors,  had  adopted  it  as  his 
office  for  the  trsmsaction  of  the  business  of  the  estate. 

We  think  this  ruling  erroneous.  Youngs  was  not  a  general 
agent  of  the  makers  of  the  note,  to  transact  their  business  as  such 
agent,  at  18  John  street,  or  elsewhere. 

He  had  no  right  to  use  the  proceeds  of  the  assigned  property 
to  pay  the  debts  of  his  assignors,  except  in  such  order  of  priority 
as  the  assignment  prescribed.  Creditors  of  the  same  class,  if  there 
was  not  enough  to  pay  them  in  full,  would  be  entitled  to  be  paid 
pro  rata.  Youngs,  as  assignee,  was  trustee  of  an  express  trust. 
He  was  not  an  agent  of  the  assignors,  in  any  sense  in  which  that 
word  is  employed,  in  treating  of  the  relation  of  principal  and 
agent,  and  the  consequences  resulting  from  it  to  the  parties,  or  to 
third  persons.  In  whatever  he  did,  or  could  properly  do,  as  assig- 
nee, he  was  acting  as  principal,  no  more  subject  to  the  control  of 
the  assignors,  than  to  that  of  their  creditors,  and  subject  to  no 
other  actual  control  from  either,  than  they  could  obtain  by  action, 
to  compel  him  to  perform  the  duties  devolved  on  him  by  the  as- 
signment, or  to  make  good  any  losses  caused  by  a  violation  of  his 
duty,  or  a  failure  to  perform  it.  No  authority  has  been  cited, 
which  sustains  the  decision  made  at  the  trial. 

The  rule  seems  to  be  settled,  that  even  the  known  bankruptcy 
or  insolvency  of  the  acceptor  of  a  bill,  or  of  the  maker  of  a  note, 
will  not  excuse  the  feilure  to  present  it  to  him  personally,  or  at 
his  place  of  business  or  residence,  for  payment.  Neither  will 
they  excuse  the  omission  to  give  notice  to  the  endorser.  (Chitly 
on  Bills,  886 ;  8  Kent's  Com.  95.) 

Where  no  presentment  has  been  made  to  the  maker  personally, 
or  at  his  residence  or  place  of  business,  the  inquiry  generally  is, 
whether,  under  the  circumstances  of  the  case,  due  diligence  has 
been  used,  the  general  principle  being,  that  due  diligence  must  be 
used  to  find  out  the  party,  and  make  the  demand.    (8  Kent,  96.) 

But  the  charge,  as  given,  entirely  withdrew  that  question  fix)m 
the  consideration  of  the  jury.  We  certainly  cannot  say  that  any 
fects  were  proved,  which  the  court  was  authorizsed  to  hol4 
amounted,  in  judgment  of  law,  to  due  diligence. 

The  sign  of  Daniel  T.  Youngs,  assignee,  on  the  door  of  the 
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office,  or  former  place  of  business  of  Gaffe  &  Cutter,  was  a  formal 
notice  to  all  persons  seeking  them,  that  it  had  become  the  place 
of  business  of  another  person,  and  had  ceased  to  be  their  place  of 
business.  The  firm  had  been  in  business,  in  this  city,  some  seven 
years.  There  is  no  evidence  that  the  slightest  inquiry  was  made 
to  ascertain  the  residence  of  either  of  the  makers.  On  such 
evidence,  we  cannot  say  that  due  diligence  Was  used  to  find  the 
makers.  The  charge  made  l?eing  erroneous,  the  executrix  of 
Laverty,  and  the  defendant  Youngs,  are  entitled  to  a  new  trial 
on  that  ground. 

If  the  case  had  disclosed  the  contents  of  the  assignment,  it 
might  have  appeared  to  be  a  general  assignment  of  all  the  prop- 
erty of  the  assignors  tgmjimmmmdjf^  first  endorser,  upon  trusts, 
and  among  otheiB,  t6  filPJay  J  notes  made  by  the  assignors,  on 
which  Youngs  had  befen^^  or  P&igh*  be  made  liable  as  endorser. 
K  so,  the  Mechani^^  jMPIffTSfjPorA  v.  Oriswold^  (7  "Wend.  163,) 
is  an  authori^  that  neither  demand,  nor  notice,  would  have  been 
necessary  to  charge  Youngs,  as  endorser.  But  the  case  does  not 
disclose  the  terms  of  the  assignment  made  by  Caffe  &  Cutter  to 
Youngs. 

The  questions  most  difficult  of  solution,  relate  to  the  effect  that 
the  jury  might  properly  give  to  the  representations  testified  to 
have  been  made  by  Laverty  to  Dore,  and  to  the  paper  which 
Laverty  executed  and  delivered  to  Dore,  in  connection  with  the 
other  evidence  relating  to  the  same  subject  matter.  These  ques- 
tions affect  only  the  executrix  of  Laverty. 

We  have  no  doubt  that  the  note  and  the  endorsements  were 
without  consideration,  and  that  the  note  never  had  any  legal  in- 
ception, until  it  was  negotiated  to  the  plaintiff,  on  the  16th  or  16th 
of  A^ugust,  1863,  at  a  greater  discotmt  than  at  the  rate  of  seven 
percent 

Independent  of  the  effect  that  may  be  given  to  the  paper,  and 
to  these  verbal  representations,  and  to  the  fact  that  the  plaintiff 
may  have  bought  the  note,  relying  on  the  assurance  that  it  was 
business  paper,  the  plaintiff  would  have  no  right  to  recover.  The 
note  not  having  had  any  legal  inception  before  the  plaintiff  bought 
it,  and  he  having  bought  it  at  a  discount  exceeding  the  legal  rate 
of  interest,  it  would  be  void  for  usury,  if  there  were  no  other 
evidence  affecting  its  validity. 
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It  is  not  pretended,  whatever  may  be  the  proper  meaning  of  the 
paper  of  the  26th  of  September,  1853,  or  whatever  it  may  be 
deemed  to  represent,  that  the  plaintiff  is  in  a  position  to  claim, 
that  he  bought,  relying  on  the  truth  of  its  statements.  It  was  not 
in  existence,  until  more  than  a  month  after  the  note  in  question 
was  negotiated  to  the  plaintiff.  And  the  jury  were  expressly  told, 
that  if  Dore  was  to  be  believed  the  paper  of  the  18th  of  August 
was  not  properly  before  them,  and  might  be  considered  as  out  of 
the  case.  If  the  jury  had  not  believed  him,  their  verdict  should 
have  been  for  the  defendants. 

The  Judge  instructed  the  jury,  "  that  if  the  endorsers  authorized 
Dore  and  Bobinson  to  negotiate  and  sell  the  note,  then  they  are 
bound  by  Dore's  representations  in  thecourse  of  that  agency," 
but  that  there  was  no  evidence  to  sho^^Rich  an  authority  on  the 
part  of  Youngs.  The  verdict,  as  to  him,  is,  therefore,  clearly 
against  evidence.  Caffe  &  Gutter  have  not  appealed.  The  views 
hereinafter  expressed  have  reference  solely  to  the  executrix  of 
Laverty. 

Dore  testified  as  follows:  "Mr.  Laverty  called  upon  me,  in 
July,  1851,  stating  to  me  that  Caffe  &  Gutter  would  hand  me 
paper  for  sale  with  his  endorsement,  requesting  me  to  use  my 
endeavors  to  sell  it,  stating  that  it  was  business  paper."  "  I  com- 
menced negotiating  notes  of  Gaffe  &  Gutter,  endorsed  by  Laverty, 
about  three  years  since,  in  1851."  (The  trial  of  this  action  com- 
menced on  ike  21st  of  Jime,  1854.)  "  Mr.  Laverty  called  upon 
me  in  regard  to  negotiating  their  paper  in  1851.  I  used  to  see 
him  two  or  three  times  a  week.  After  the  &ilure  of  Gaffe  & 
Gutter,  Mr.  Laverty  wanted  the  paper  which  he  had  signed," 
(meaning  the  paper  of  the  18th  of  August,)  "  to  be  returned  to 
him,  which  I  refused.  Mr.  Laverty  requested  the  first  paper.  I 
told  him  I  could  not  give  it  up,  because  I  held  it  as  security  for 
my  representations." 

Laying  out  of  view,  for  the  present,  the  true  meaning  of  the 
paper  of  the  26th  of  September,  if  Dore  is  to  be  credited,  it  is 
difficult  to  say,  that  his  testimony  would  not  justify  the  inference, 
that  Laverty  applied  to  Dore  as  early  as  June,  1851,  to  solicit  his 
aid  in  selling  paper,  made  by  Gaffe  Ic  Gutter,  and  endorsed  by 
himself)  and  assured  him  that  it  was  business  paper.  That  this 
assurance  was  given  to  increase  his  facilities  for  selling  the  paper, 
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and  with  the  expectation  that  he  would  make  the  same  assurance 
to  those  to  whom  he  might  apply  to  purchase  it.  A  difficulty, 
that  arises  at  the  outset,  is  whether  this  statement  can  be  seen,  or 
is  shown,  to  have  any  connection  with  paper  made  two  years  sub- 
sequently. 

If  Dore  is  to  be  credited,  then  there  is  sufficient  evidence  to 
justify  a  jury  in  believing,  that  Laverty  knew,  or  supposed,  before 
he  executed  the  paper  of  the  26th  of  September,  that  Dore  had 
represented,  or  assumed  to  have  represented,  on  negotiating  the 
paper  of  CaSe  &  Cutter,  endorsed  by  himself,  that  it  was  business 
paper.  Instead  of  denying  his  authority  to  have  so  represented, 
with  respect  to  all  or  any  of  such  paper,  he  obtained  firom  Dore  a 
surrender  of  the  first  paper,  which,  by  its  terms,  applied  to  all 
notes  made  and  endorsed  like  the  one  in  suit,  and  gave  in  its 
place  one,  applicable  to  ten  notes  particularly  described,  and  in- 
cluding the  one  in  suit.  Whatever  the  paper,  on  a  strict  criticism, 
may  be  thought  to  mean,  it  was  desired  by  Dore,  and  may  be 
supposed  to  have  beea  given  by  Laverty,  as  a  voucher  or  assu- 
rance that  the  representations  which  the  former  had  made,  re- 
specting the  notes  it  embraced,  were  made  by  his  authority. 

If  these  views  are  correct,  then  there  was  evidence  enough  to 
justify  a  submission  of  the  question,  whether  Laverty  intended  to 
assure  Dore,  and  to  authorize  him  to  assure  those  with  whom  he 
might  negotiate,  that  all  the  notes  of  Caife  &  Cutter,  endorsed  by 
himself,  which  should  be  handed  to  him,  by  CajBTe  &  Cutter,  to  be 
sold,  down  to  and  including  the  sale  of  the  one  in  suit,  was  business 
paper,  and  to  warrant  their  finding  that  he  did. 

Benedict,  the  plaintiff,  testified,  that  he  asked  Dore  if  it  waa 
legitimate  business  paper,  and  he  said  it  was.  Dore  did  not  say 
to  whom  the  notes  belonged ;  that  if  the  witness  had  known  it 
was  accommodation  paper,  he  would  not  have  taken  it.  This 
evidence,  if  credited,  would  justify  the  jury  in  finding,  that  Bene- 
dict bought  the  note,  relying  on  the  assurance  that  it  was  business 
paper,  and  by  reason  of  the  representations,  to  that  effect,  made  to 
him  by  Dore. 

I  do  not  overlook  the  fact,  that  the  Judge  decided,  while  Bene- 
dict was  under  examination,  that  any  statements  which  Dore  might 
tave  made  to  Benedict,  as  to  the  character  of  the  paper,  were  not 
admijasible,  in  evidence,  as  against  the  endorsers.    But  this  decision 
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was  made  before  any  eyidenoe  bad  been  giyen,  tbat  Dore  negotiated 
the  notes  at  the  instance  of  Layerty,  and  was  authorized  by  him  to 
represent  it  to  be  business  paper. 

It  needs  no  argument  to  show,  that,  when  enough  has  been 
proved  to  entitle  the  plaintiff  to  go  to  the  jury,  upon  the  question 
whether  Layerty  authorized  Dore  to  represent  this  note  to  be 
business  paper,  the  plaintiff  will  haye  a  right  to  show,  if  he  can, 
that  Dore  did  so  represent,  and  that  the  plaintiff  bought  the  note, 
relying  upon  such  representation,  and  belieying  it  to  be  trije. 

The  paper  of  the  26th  of  September,  does  not  import  more,  than 
that  Layerty  had  been  paid  a  confiideration  for  endorsing  the  paper. 
At  the  same  time,  its  terms  are  not  inconsistent  with  the  idea,  that 
he  had  negotiated  the  note,  for  yalue,  in  the  course  of  his  business, 
and,  in  that  way,  had  receiyed  a  consideration  for  his  endorsement 
But  they  furnish  no  eyidence  of  that  fact. 

Still,  the  circumstances  under  which  it  was  executed — ^the  con- 
yersation  had,  between  him  and  Dore,  at  the  time ;  the  reasons 
assigned,  by  Dore,  for  refusing  to  surrender  the  paper,  of  the  18th 
of  August,  imtil  this  had  been  deliyered  to  him — ^made  this  paper 
admissible  as  eyidence,  bearing  upon  the  question,  whether  Layerty 
authorized,  and  intended  to  authorize,  Dore  to  represent  this  to  be 
business  paper,  with  a  yiew  to  influence  third  persons  to  buy  it, 
relying  on  such  representations. 

Although  the  paper  does  not  import,  that  Layerty  had  so  nego- 
tiated the  note,  and,  therefore,  may  not  be  so  drawn  as,  of  itself 
to  furnish  eyidence  that  the  note  was  of  the  business  character, 
that  he  had  authorized  Dore  to  represent,  yet^  as  it  was  sworn  to 
haye  been  furnished,  that  Mr.  Dore  might  be  able  to  show  that  he 
was  thus  authorized,  the  &ct,  that  he  gaye  it  under  such  circum- 
stances, might,  in  the  estimation  of  a  jury,  yery  properly  be  regarded 
as  corroborating  his  statements,  in  respect  to  the  authority  origi- 
nally giyen,  and  as  illustrating  the  pointy  to  what  period,  in  the 
future,  it  was  understood  and  intended  that  authority  should 
continue. 

If  it  had  appeared  that  the  plaintiff  knew,  when  he  discounted 
the  note,  that  it  was  discounted  for  Caffe  &  Gutter,  and  that  the 
money  receiyed  from  him  was  to  be  paid  oyer  to  them,  a  jury 
might  yery  properly  And,  that  he  did  not  discount  it,  relying  on 
the  truth  of  the  representations  made,  as  he  would,  in  that  caae^ 
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have  had  knowledge  of  fiacts,  which  would  have  been  notice  that 
it  was  not  business  paper.  Having  such  knowledge,  it  might  have 
been  his  duty  to  inquire  further. 

K  he  bought,  supposing  it  was  negotiated  for,  and  at  the  instance 
of  Laverty,  and  on  representations  made,  or  authorized  by  him, 
that  it  was  business  paper,  then  he  would  not  be  entitled  to  recover 
of  the  executrix,  more  than  the  sum  paid  for  it,  and  interest 
{Oram  v.  Hendricks,  7  Wend.  569.) 

But  if  he  bought,  believing  it  was  business  paper,  which  had 
been  negotiated  by  all  the  parties  whose  names  it  bore,  relying 
upon  assurances  to  that  effect,  which  Laverty  had  authorized  to 
be  made,  to  enable  a  sale  of  it  to  be  effected,  it  is  difficult  to  per- 
ceive, on  what  ground,  the  executrix  of  Laverty  can  claim  exemp- 
tion from  liability,  if  it  shall  be  made  to  appear  that  enough  was 
done  to  fix  his  liability,  as  endorser. 

These  observations  sufficiently  present  the  views,  which  we  think 
should  be  submitted,  as  a  guide  to  the  jury,  in  respect  to  the  ques- 
tions of  &ct  to  be  determined  by  them,  on  such  evidence  as  the 
case,  before  us,  presents ;  and  the  effect  they  would  be  authorized, 
if  they  credit^  the  testimony  of  Dore,  to  give  to  the  declarations 
of  Laverty,  made  at  the  interview  between  the  two,  in  July,  1851. 
fHiey  render  it  unnecessary  to  express  any  opinion  upon  various 
exceptions  taken  to  portions  of  the  charge,  as  a  new  trial  must  be 
granted,  as  to  Youngs,  as  well  as  the  executrix  of  Laverty,  by 
reason  of  the  instruction  given  in  reference  to  the  sufficiency  of  a 
presentment  of  the  note,  at  18  John  street 

A  new  trial  must  be  granted  as  to  Youngs  and  Catlett 
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CoE  S.  Buchanan  aiid  others  v.  Elsworth  Chesebobough. 

Upon  the  diasolution  of  a  partnership  between  ihe  plalntifis  and  defendant,  the 
former  executed  an  instrument,  (the  latter  not  being  a  p*rty,)  in  which  the 
withdrawal  of  the  latter  was  recited,  and  the  plaintiflB  agreed  to  pay  him  cer- 
tain sums,  and  give  him  certain  notes^  as  specified.  They  also  stipulated  to 
hold  him  harmless  as  to  all  matters  of  the  concern,  except,  that  as  to  certain 
items  and  notes  then  remaining  unpaid  to  the  firm,  if  any  loss  should  be  sus- 
tained, he,  the  defendant,  was  to  share  and  pay  to  the  plaintiffs  seyen-sixteenths 
thereol 

Four  days  afterwards,  the  defendant  executed  and  deliyered  a  receipt,  acknowledg- 
ing the  reception  of  the  cash  and  notes  under  the  agreement  signed  by  the 
plaintiffs,  dated  the  Slst  of  December,  1853,  that  aboye  stated. 

Jleld,  that  the  operation  of  the  receipt  was  a  recognition  of  the  instrument  signed 
by  Uie  plaintiffs,  and  made  the  defendant  as  much  goyerned  by  its  provisions,  as 
if  he  had  executed  it 

At  the  trial,  after  the  documents  had  been  produced  and  proyen,  the  counsel  of  the 
plaintiffs  stated  that  the  yarious  items  of  their  account  under  the  stipulation, 
amounted  to  between  five  hundred  and  six  hundred  dollars,  but  offered  no  eyi- 
dence.  The  court  then  made  the  direction,  taking  a  yerdict  for  |760,  subject 
to  the  opinion  of  the  General  Term,  and  in  case  the  General  Term  sustained 
the  plaintiffs'  right  of  action,  then  a  reference  to  ascertain  their  damages. 

Meld,  that  the  course  pursued  at  the  trial  was  irregular.  That  the  cause  could  not 
be  tried  before  a  jury  in  part,  and  a  yerdict  taken,  and,  partiy,  by  a  referee 
afterwards  to  be  appointed. 

In  a  proper  case,  where  the  propriety  of  a  reference  was  disclosed  on  a  trial,  the 
cause  may  probably  be  withdrawn  from  the  jury,  but  should  be  so  altogether. 

(Before  Boswokth,  Hoffman  and  Woodruff,  J.J.) 
January  term,  1866. 

The  action  was  brought  to  recover  $527.45  and  interest^  being 
seyen-sixteenths  of  certain  losses  made  by  a  copartnership,  com- 
posed of  the  plaintiff  and  defendant,  and  which,  it  is  alleged,  the 
defendant  promised,  in  writing,  to  pay,  in  an  instrument,  executed 
upon  the  dissolution  of  the  firm.  The  ground  of  the  action  was, 
that  the  plaintifib  had  settled  with  the  defendant,  and  paid  him, 
upon  the  basis  of  certain  outstanding  assets  being  available,  under 
his  express  undertaking  to  pay  his  proportion  of  every  eventual 
loss.  Upon  the  trial,  a  verdict  was  taken  in  favor  of  the  plaintiff 
subject  to  the  opinion  of  the  court ;  the  case  to  be  heard,  in  the 
first  instance,  at  General  Term,  and  a  reference  to  be  had,  (if  the 
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General  Term  afltaned  the  right  of  the  plaintiflfe  to  recover,)  to 
ascertain  the  amount  of  their  damages. 
The  &cts  are  fully  stated  in  the  opinion  of  the  court. 

Sheppardj  for  the  plaintiff. 

Brovm^  for  defendant.  • 

By  the  Court.  Hoffmak,  J. — The  plaintiflfe  and  the  defend- 
ant were  partners  in  trade,  under  the  name  of  Buchanan,  Chese- 
borough &  Co.,  until  the  Slst  of  December,  1853.  By  the  sixth 
item  of  the  articles,  the  profits  were  to  be  shared  as  follows : — ^to 
Elsworth  Cheseborough,  the  defendant,  seven-sixteenths ;  to  Bu- 
chanan and  Kilmer,  jointly,  seven-sixteenths ;  and  to  William  H. 
Parsons,  two-sixteenths ;  and  the  responsibilities  of  such  firm  were 
to  be  shared  and  borne  in  the  same  proportions. 

The  defendant,  on  the  Slst  of  December,  1858,  retired  from  the 
firm,  and  on  that  day,  an  instrument  was  executed  by  Buchanan, 
Kilmer,  and  Parsons,  some  clauses  of  which  will  be  hereafter 
stated,  as  upon  them  the  case  chiefiy  depends. 

On  the  4th  of  January,  1851,  the  defendant  executed  a  receipt, 
in  which  he  acknowledges  the  reception  of  certain  notes  of  Bu- 
chanan, Parsons,  and  Company,  and  $1,500  in  cash,  ''  the  notes 
and  cash  being  received  imder  an  agreement,  signed  by  Buchanan, 
Kilmer,  and  Parsons,  dated  December  81, 1858,  and  are  received 
by  me  in  full  discharge  of  so  much  of  said  agreement  as  relates 
to  the  giving  of  notes  and  paying  of  moneys." 

We  are  clearly  of  opinion,  that  this  instrument,  executed  by 
the  defendant,  is  a  recognition  of  the  instrument  of  the  81st  of 
December,  and  makes  all  his'  rights  and  all  his  liabilities  as  en- 
tirely dependent  upon,  and  controlled  by  it^  as  if  he  had  actually 
signed  it 

In  that  instrument,  the  withdrawal  of  Cheseborough  is  re- 
cited, and  the  amount  of  capital  he  had  put  in,  which  amount^ 
($965.04,)  the  other  parties  agree  to  pay  to  him  for  withdrawing 
from  the  firm.  The  instrument  then  proceeds : — "  It  is  further 
agreed  by  the  undersigned,  that  they  will,  on  the  2d  day  of  Janu- 
|ury  next,  form  and  advertise  a  copartnership,  under  the  firm  and 
style  of  Buchanan,  Parsons,  and  Company,  and  the  said  firm  shall 
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liquidate  all  the  outstanding  liabilities  of  the  present  firm  of 
Buchanan,  Cheseborough  &  Co.,  and  shall  hold  the  said  E.  Chese- 
borough  harmless  in  all  matters  thereto  pertaining ;  except  in  such 
items  and  matters  of  accounts,  or  the  notes  taken  in  settlement 
therefor,  for  goods  sold  before  the  1st  of  July  last^  and  at  this 
date  remaining  unpaid  and  standing  upon  the  books  of  the  present 
firm  as  good  accounts,  notes,  &c.  On  these  matters,  should  any 
loss  be  sustained,  that  the  said  Cheseborough  is  to  share,  and  pay 
to  the  undersigned,  seven-sixteenths  of  whatever  sum  said  loss 
may  amount  to." 

It  is  alleged  in  the  complaint,  and  not  denied,  that  all  the  notes 
and  cash  given  upon  this  settlement  to  the  defendant,  have  been 
fully  paid. 

There  was  here  no  new  substantive  agreement,  by  which  Chese- 
borough bound  himself  as  surety,  guarantor  or  otherwise,  of  the 
sufficiency  of  outstanding  claims.  There  was  simply  this  case. 
The  plaintiflb  settled  with  him  as  a  retiring  partner,  upon  the 
basis  of  all  the  notes  and  demands  due  the  firm,  being  good. 
His  liability  to  bear  seven-sixteenths  of  what  might  turn  out  bad, 
was  a  part  of  his  liability  as  partner.  That  liability,  which,  but 
for  the  clause  in  question,  might  be  considered  as  resigned,  this 
clause  retains,  and  upon  making  out  the  case  provided  for  in  the 
clause,  not  a  doubt  can  exist,  of  the  right  of  the  plaintiffa  to  call 
upon  him  for  his  proportion. 

The  next  question,  therefore,  is,  whether  the  case  of  a  liability 
within  this  clause  has  been  established  upon  the  pleadings  and 
proof.  The  complaint,  after  stating  the  effect  of  the  provisions  in 
the  instrument  of  December,  1863,  avers,  "  that  upon  the  books 
of  the  said  copartnership,  and  as  good  accounts  of  the  date  of  the 
said  instrument,  and  then  unpaid,  and  for  goods  sold  before  the 
said  1st  of  July,  1858,  by  the  said  copartnership,  were  divers  ac- 
coimts,  amounting  in  the  whole,  to  $1,726.65  and  upwards,  which 
have  not  been  paid,  and  in  consequence  of  which  non-payment, 
a  loss  has  been  sustained  by  the  plaintiff  amounting  to  $1,205.60 
and  upwards,  the  seven-sixteenths  of  which  the  defendant  is,  and 
remains,  liable  to  pay  to  the  plaintiff." 

The  defendant,  in  his  answer  as  to  the  matter,  says : — "  That  there 
were  upon  the  books  of  the  copartnership,  on  the  said  81st  of 
December,  1868,  divers  accounts  for  goods  sold  before  the  Ist  of 
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July,  185S,  which  were,  on  the  said  Slst  of  December,  unpaid,  and 
then  standing  on  such  books  as  good  accounts,  but  he  avers,  that 
most  of  such  accounts  have  since  been  paid,  and  as  to  those  that 
have  not  been  paid,  the  plaintiff  have  not  used  proper  diligence 
to  collect  the  same,  and  any  loss  which  has  been  suffered  &om 
the  non-payment  of  such  accounts,  has  resulted  from  such  laches 
and  want  of  diligence.'' 

On  the  trial,  after  the  instruments  were  produced,  and  evidence 
was  given  as  to  the  rights  of  the  parties  before  stated,  one  witness 
proved  that  he  often  saw  the  parties  together.  There  were  vari- 
ous conversations  respecting  the  accounts.  Some  of  them  were 
presented  to  the  defendant,  and  on  one  occasion,  he,  the  witness, 
went  over  the  accounts  with  him. 

The  counsel  of  the  plaintijOfs  then  stated  the  various  items  of 
their  accounts  against  the  defendant,  amounting  to  between  five 
and  six  hundred  dollars,  and  then  rested. 

The  court  directed  a  verdict  for  the  plaintiff,  for  $750,  subject 
to  the  opinion  of  the  court,  to  be  taken  in  the  first  instance  at 
Greneral  Term,  and  a  reference  to  ascertain  the  amount  of  damages, 
if  the  General  Term  should  affirm  the  plaintiffs'  right  of  recovery. 

At  a  first  examination  of  the  Code,  we  might  be  led  to  suppose 
that  this  course  was  warranted  by  it  The  258d  section  provides, 
that  an  issue  of  &ct  in  an  action  for  the  recovery  of  money  only 
must  be  tried  by  a  jury,  unless  such  trial  is  waived  as  provided  in 
section  266,  or  a  reference  be  ordered,  as  provided  in  section  270 
and  271.  Section  271  provides,  that  where  the  parties  do  not 
consent,  the  court  may,  on  the  application  of  either,  or  its  own 
motion,  except  where  the  investigation  will  require  the  decision 
of  difficult  questions  of  law,  direct  a  reference  in  the  cases  there 
following. 

The  second  subdivision  is,  where  the  taking  of  an  account  shall 
be  necessaiy  for  the  information  of  the  court  before  judgment,  or 
for  canying  a  judgment  or  order  into  effect 

But  we  do  not  think  this,  or  any  other  section  of  the  Code,  war- 
rants a  proceeding  by  which  a  part  only  of  the  action  is  tried  by 
a  jury,  who  find  a  verdict^  which  is,  after  all,  not  merely  indecisive 
of  the  case,  but  may  turn  out,  upon  forther  investigation  by  an- 
other body,  to  be  wholly  unauthorized.  K  a  trial  by  jury  is  had, 
it  must  comprise  every  matter  in  issue,  on  the  record,  or  none. 
-.V  16 
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Such  a  course  was,  we  presume,  unknown  xmder  the  former 
eystenL 

A  reference  could  be  ordered  at  the  circuit,  upon  hearing  both 
parties,  (19  Wend.  86,)  and  it  may  well  be,  that  under  the  former 
and  present  system,  a  cause  might  be  conmienced,  and  then  be 
found  so  plainly  one  for  a  reference,  that  the  court  might  direct  it 
But  in  such  a  case,  the  cause  would  be  taken  fiom  the  jury  entirely. 

When  the  cause  is  tried  before  the  court,  under  the  264tli  seo^ 
tion,  no  such  difficulty  exists,  the  court  still  trying^the  cause, 
whether  an  issue  is  directed,  or  a  reference,  as  to  any  portion  of 
the  case,  or  a  particular  fact  in  it  It  comes  back  to  the  court  for 
ultimate  decision. 

We  consider  that  the  verdict  should  be  set  aside,  with  liberfy 
to  the  plaintiff  to  apply  for  a  reference  to  hear  and  determine  the 
whole  issues  in  the  case,  and  also  to  amend  their  complaint,  if  so 
advised,  so  as  to  make  the  ground  of  action  an  agreement  and 
contract  between  them  and  the  defendant,  not  simply  upon  the 
deed  of  December,  which  makes  him  proceed  upon  a  covenant 

The  costs  of  the  appeal  are  to  abide  the  event  of  the  cause. 


John  Kuhlman  v.  John  Obseb,  Sheri£ 

A  theriff  who,  in  an  Mtion  for  the  deUvery  of  penonal  property,  retnms  that  ha 

had  taken  the  property  in  question,  from  the  defendant^  and  delirered  it  to  the 

pUdntiff,  ia  estopped  from  denying  the  trath  of  the  iketi^  that  the  retom  aMert% 

or  necenarily  impliei^ 
He  is  not,  therefore,  permitted  to  allege,  that  the  property  was  not  in  the  possesrion, 

of  the  defendant,  but  was  in  his  own  custody,  by  force  of  a  levy  under  an 

attachment  preriously  issued. 
Ihia  return  is  conduiiYe  proof  that,  in  his  own  Judgment,  the  proporty  waa  not 

bound  by  the  attachment,  and  operates  to  release  it  from  any  lien  that  a  prior 

leyy  might  have  created. 
The  notice,  required  to  be  given  in  the  execution  of  a  warrant  of  attachment,  under 

§  286  of  the  Code,  must  describe,  particularly,  the  property  levied  on,  so  as  to 

enable  the  holder  to  identify  it,  and  deliver  it  to  the  shoiff,  when  his  own  elaima 

are  satisfied. 
A  notice  referring,  in  general  terms^  to  the  property,  as  belonging  to  the  debtor  in 

the  attachment,  is  insufficient  and  void. 
As  against  a  bond  JUk  purchaser,  personal  property  is  only  bound  by  an  attachmant 

from  the  time  of  an  actual  levy. 


k' 
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III  proeeeding  nnder  an  attMhment,  the  sheriff  aeta  as  much  at  hia  own  peril,  aa  in 

proeeeding  under  an  execution. 
Hence,  he  renders  himself  liable,  as  a  trespasser,  by  taking  and  remoTing  the  goods 

of  a  person  not  named  as  a  debtor  in  the  attachment 

(Before  Dukr,  Gamfbdi.  and  HonmAV,  J.J.) 

Heard,  December,  1856 ;  decided,  January,  1850. 

Motion,  on  the  part  of  the  plaintiff)  for  judgment,  on  a  veidict 
in  his  favor,  taken  subject  to  the  opinion  of  the  court,  at  General 
Term. 

The  action  was  brought  for  the  deliyeiy  of  the  possession  of 
cerlain  goods  and  merchandise,  consisting  of  wines,  Cologne  water, 
and  linen  pocket-handkerchieik,  valued  in  the  complaint  at  $1,000, 
which  the  complaint  alleged  that  the  defendant  had  wrongfully 
taken,  and  wrongfully  detained. 

The  answer  denied  the  wrongful  taking  and  detainer,  and  set 
up,  as  a  justification,  that  the  defendant,  acting  as  sheriff  of  the 
city  and  county  of  New  York,  under  two  certain  attachments, 
(of  which  copies  were  annexed  to  the  answer,)  directed  to  him, 
as  such  sheriff,  against  the  property  of —  Pfeiffer,  —  Yon  Kamp, 
and  one  C.  F.  Herx,  composing  the  firm  of  Pfeiffer,  Yon  Kamp 
&  Co.,  in  the  month  of  August,  1858,  had  attached  and  levied  on 
the  goods  and  chattels  mentioned  in  the  complaint;  and  averred, 
that  the  defendants  in  the  attachment^  or  some,  or  one  of  them, 
were  or  was  the  owner  of  the  said  goods  and  chattels,  or  had  a 
leviable  interest  therein. 

The  cause  was  tried,  upon  the  issues  made  by  the  pleadings, 
before  Campbell,  Justice,  and  a  jury,  in  December,  1854. 

Upon  the  trial,  the  counsel  for  the  plaintiff  gave,  in  evidence,  a 
judgment-roll,  in  an  action  by  the  plaintiff,  against  Thomas  Turner 
and  Louis  Schmulling,  for  the  delivery  of  the  possession  of  the  goods 
and  chattels  now  in  question.  And  upon  the  complaint,  forming 
a  part  of  the  roll,  there  was  endorsed  the  following  certificate  and 
return,  which,  it  was  proved,  was  sighed  by  the  defendant: — 

"  By  virtue  of  the  within  requirement,  to  me  directed  and  deliv- 
ered, I  have  caused  a  portion  of  the  within  mentioned  goods  and 
chattels  to  be  taken,  to  wit :  twenty-five  boxes  Bhenish  wine,  one 
box  do.,  four  boxes  eau  de  Col<^e,  nine  packages  of  linen ;  and 
have  summoned  the  withiu  named  defendant^  and  served  upon  him 
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a  oopy  of  the  undertaking,  given  by  the  plaintiff  in  the  within 
action,  and  also  a  copy  of  the  within  requirement  and  affidavits^ 
by  which  the  property  was  taken ;  and  that,  no  notice  of  exception 
being  served  upon  me,- 1  therefore  delivered  the  property,  taken  by 
me,  to  the  plaintifi^  as  within  I  am  commanded.  I  fiirther  certify, 
that  the  balance  of  the  property  has  been  eloigned,  removed  or 
concealed,  so  that  I  could  not  take  the  same. 
"Dated  New  York,  April  6, 1854. 

"John  Obseb,  Sheriff." 

The  counsel  for  the  defendant  objected  to  the  admissibility  of 
this  evidence.  The  objection  was  overruled,  and  the  counsel  ex- 
cepted. 

Selah,  a  deputy  of  the  defendant,  then  proved,  that,  as  such 
deputy,  and  by  virtue  of  the  summons,  complaint,  and  affidavit, 
in  the  action  against  Turner  &  Schmulling,  he  had  taken  fix)m  their 
possession  the  boxes  of  wine,  &c.,  mentioned  in  the  sheriff's  oer- 
tificate,  and  had  removed  the  same  to  the  store  of  one  Nadi,  an 
auctioneer,  in  Broadway ;  that  he  gave  to  the  plaintiff  an  order 
upon  Nash,  which  was  accepted,  for  the  delivery  of  the  goods ; 
and  that  the  plaintiff  had  paid  to  him  twelve  dollars,  for  his  fees^ 
and  also  four  doUars  to  Nash,  for  storage  and  insurance.  These 
payments  were  made  on  the  10th  of  February,  1864. 

Crombie,  another  deputy  of  the  defendant,  then  proved,  that, 
on  the  same  10th  of  February,  having  been  informed  that  the 
plaintiff  had  obtained  an  order  for  the  goods,  he  went  to  the  store 
of  Nash,  and  forbade  and  prevented  the  delivery  of  the  same  to 
the  plaintiff;  and  that  he  (the  witness)  then  claimed  and  took  pos- 
session of  the  goods,  under  the  two  attachments  referred  to  in  the 
defendant's  answer.' 

The  counsel  for  the  defendant  then  offered  to  prove,  by  the  same 
witness,  that,  imder  these  attachments,  he  had  attached  the  property 
in  question,  in  August,  1858,  previous  to  the  commencement  of 
the  plaintiff's  action  against  Turner  &  Schmulling. 

The  counsel  for  the  plaintiff  objected  to  this  testimony,  upon 
the  ground,  that  the  defendant  was  estopped  by  his  certificate  and 
return  firom  justifying  the  taking  of  the  property  firom  the  posses- 
sion of  the  plaintiff  by  a  previous  levy,  under  ^e  attachments. 

The  objection  was  overruled,  and  the  counsel  excepted. 
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The  iritaiess  then  testified,  that  the  attachments  were  delirered 
to  him,  for  servioe,  in  August,  1863 ;  that  certain  boxes  and  other 
property,  which  he  was  informed  belonged  to  Pfeiffer  Yon  Kamp 
&  Co.,  and  of  which  the  marks  had  been  given  to  him,  were  in 
the  public  store,  and,  as  the  duties  had  not  then  been  paid,  he  did 
not  then  take  possession  of  it,  but  made  a  levy,  by  serving  copies 
of  the  attachment,  with  notice,  on  the  collector,  and  on  Schmulling, 
of  the  firm  of  Turner  &  Schmulling,  to  whom  he  understood  the 
property  was  consigned;  that  he  next  heard  of  the  property  at 
Naah's  store,  and  that  the  properly,  of  which  he  there  stopped  the 
delivery  and  claimed  to  hold,  under  the  attachments,  he  believed 
to  be  the  same  that  he  had  before  attached,  but  that  he  had  made 
no  inventory  of  it. 

The  attachments  were  then  read  in  evidence.  Each  was  dated 
11th  August^  1868,  and,  after  reciting  that  the  application  was  for 
an  attachment  against  the  property  of  Pfeiffer,  Yon  Elamp,  and  0. 
F.  Herx,  composing  the  firm  of  Pfeiffer,  Yon  EZamp  &  Co.,  and  for 
a  debt  due  firom  them  as  partners,  the  first,  directed  the  sheriff  to 
attach,  and  safely  keep  all  the  property  of  Pfeiffer,  Yon  Eamp  & 
Co.,  or  each  of  them,  within  his  county ;  the  second,  contained 
the  same  direction,  omitting  the  words  "  or  each  of  them." 

The  testimony  on  the  part  of  the  plaintiff  being  closed,  the 
counsel  for  the  defendant  moved  for  a  difflmissal  of  the  complaint, 
upon  the  ground,  that  the  plaintiff  had  not  shown  any  right  or 
property  in  the  goods  whatever,  and  ihat^  as  they  had  been  at- 
tached, they  were  in  the  custody  of  the  law,  and  the  rights  of  the 
plaintiff  if  any  he  had,  were  subject  to  the  rights  and  special 
property  of  the  sheriff 

The  motion  was  denied,  and  the  counsel  excepted. 

The  defendant  then  called,  as  a  witness,  Franz  T.  Herx,  who, 
upon  his  examination  and  cross-examination,  proved,  that  the 
goods  in  question  arrived  here  in  the  dhip  Eliza;  that  the  invoice 
was  in  his  name,  and  the  bill  of  lading  to  his  order,  and  that  he 
owned  the  goods,  and  had  paid  all  the  charges  thereon,  including 
the  duties,  and  that  he  had  placed  them  in  the  hands  of  Turner, 
Schmulling  &  Co.,  to  sell,  on  commission,  upon  his  account 

He  was  then  asked,  by  the  counsel  for  the  plaintiff  whether  he 
was  a  member  of  the  firm  of  Pfeiffer,  Yon  Kamp  &  Co.     The 
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counsel  for  the  defendant  objected  to  the  question,  as  iirdeTant 
The  objection  was  overruled,  and  the  counsel  excepted. 

The  witness  then  swore,  that  he  was  not,  and  never  had  been  a 
member  of  the  firm  of  Pfeiffer,  Yon  Kamp  k  Co. ;  that  he  had 
bought  the  goods  himself,  and  with  his  own  funds,  and  that,  after 
his  arrival  here,  finding  it  difficult  to  get  money  fix>m  Turner, 
Schmulling  k  Co.,  he  had  sold  the  goods  to  the  plaintijBf,  who  had 
paid  him,  partly  in  cash,  and  partly  in  his  notes.  The  wilaiess 
also  proved  the  value  of  the  property,  in  respectto  which  there  was 
no  contradictory  evidence. 

The  jury,  under  the  direction  of  the  court,  found  a  verdict  for 
the  plaintiff  and  assessed  the  value  of  the  goods  at  $919,  and  the 
damages  of  the  plaintiff,  for  their  detention,  at  $58.61.  The  verdict 
was  taken,  subject  to  the  opinion  of  the  court,  upon  a  ca&e,  to  be 
heard,  in  the  first  instance,  at  Gteneral  Term,  with  liberty  to  the 
court  to  dismiss  the  complaint,  and  order  judgment  for  the  de- 
fendant 

J.  &UherIandf  for  the  plaintiffi 

The  plaintiff  is  entitled  to  judgment,  upon  the  verdict;  the 
justification  set  up,  under  the  attachment,  having  wholly  fkiled. 
There  was  no  legal  proof  of  a  levy,  under  the  attachments,  before 
the  commencement  of  the  action  against  Turner  &  Schmulling; 
and,  admitting  that  the  goods  were  attached  at  Nash's  store,  when 
about  to  be  delivered  to  the  plaintiff,  the  mere  production  of  the 
attachments,  and  proof  of  a  levy  under  them,  amounted  to  nothing, 
without  proof  of  the  other  &cts  set  up  in  the  answer,  namely,  that 
the  goods  were  the  property  of  Pfeiffer,  Von  Kamp  &  Co.,  or  of 
one  of  the  firm,  and  that  they  were  indebted  to  the  plaintiff  in 
the  attachments,  as  alleged  in  the  answer;  and  of  these  fikcts,  the 
affidavits,  upon  which  the  attachments  were  founded,  and  which 
were  read  in  evidence  u|)on  the  trial,  were  certainly  not  evidence. 
It  had,  moreover,  been  proved,  conclusively,  by  Franz  T.  Herx, 
whom  the  defendant  himself  had  called  to  testify,  that  the  goods 
were  his  individual  property ;  that  he  never  was  a  member  of  the 
firm  of  Pfeiffer,  Yon  Kamp  &  Co.,  and  was  never  indebted  to  the 
plaintifb  in  the  attachments.  This  witness  had,  in  fact,  disproved 
the  whole  of  the  defendant's  pretended  justification. 
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A,  J.  Vanderpodj  for  the  defendant 

The  Terdict  ought  to  be  set  aside,  and  a  judgment,  dismissing 
the  complaint,  be  entered  for  the  defendant  The  defendant  was 
entitled  to  the  possession  of  the  goods,  by  virtue  of  the  leyj,  under 
the  attachments  made  by  his  deputy,  in  August,  1868.  As  the 
goods  were  then  in  possession  of  the  government,  under  their  lia- 
bility for  duties,  they  could  not  be  manually  seized  by  liie  sheriff 
He  could  only  attach  them,  under  §285  of  the  Code,  as  this  court 
had  decided,  in  Broumdl  v.  Obrrifey,  (8  Duer,  p,  19.)  The  levy  was 
properly  made,  under  that  section,  and  the  subsequent  purchase, 
by  the  plaintiff  was  subordinate  to  the  lien,  which  the  defendant, 
as  sheriff  then  acquired.  Nor  was  the  defendant  estopped,  from 
asserting  his  lien  and  special  property,  by  his  return  in  the  suit 
against  Turner  &  Schmulling.  When  acts  or  admissions  are  relied 
on,  as  creating  an  estoppel,  it  must  be  shown,  that  they  were 
designed  to  influence  the  conduct  of  the  party  setting  them  up. 
{CkrperUer  v.  Westerveltj  1  Keman,  784.) 

The  counsel  also  contended,  that  the  Judge  on  the  trial  had 
erred,  in  the  admission  of  evidence,  and,  particularly,  of  the  evi- 
dence  that  Herx  was  not  a  member  of  the  firm  of  Ffeiffer,  Yon 
Eamp  &  Go. ;  and  that  he  had  also  erred,  in  not  granting  the 
motion  for  the  dismiHRal  of  the  complaint 

By  the  Coubt.  Dueb,  J.— We  think  that  the  plaintiff  upon 
several  grounds  (all  of  which,  however,  it  wiQ  not  be  necessary  to 
state)  is  entitled  to  judgment  upon  the  verdict 

We  can  see  no  reason  for  doubting  that  the  defendant  is  con- 
cluded^ by  his  certificate  and  return  in  the  action  against  Turner 
k  Schmulling,  finom  denying  any  of  the  fibcts,  which  the  certificate 
asserts,  expready,  or  by  a  necessary  implication.  He  is,  therefore, 
concluded  from  denying  that,  under  the  proceedings  in  that  ac- 
tion, he  took  the  goods  from  the  possession  of  the  defendants 
Turner  k  Schmulling,  and  delivered  them  into  the  possession  of 
the  plaintiff  and,  consequently,  from  denying  that  they  were  in 
the  actual  possession  of  Uie  plaintiff  when  they  were  again  seized, 
by  his  deputy  Crombie,  upon  the  ground  that  they  were  bound 
by  a  prior  levy  imder  the  attachments.  Nor  is  this  all.  The  de- 
fendant, by  his  voluntary  delivery  of  the  goods  to  the  plaintiff 
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practicallj  admitted  that  he  had  no  right  to  hold  them  under  the 
attachments,  and,  so  &r  as  the  plaintiff  is  oonoemed,  he  i^leaaed 
them,  by  this  act^  fix)m  any  lien,  that  a  prior  levy  might  have  ore- 
ated.  If  such  a  levy  had,  in  £9^:^  been  made,  it  ?ra8  his  plain  duty 
to  hare  stated,  in  his  return,  that  the  goods  were  not  in  the  pos* 
session  of  the  defendants.  Turner  &  Schmulling,  but  were  in  his 
own  custody,  by  virtue  of  the  attachments.  The  return  that  he 
made  is,  therefore,  conclaaive  proof  that,  in  his  own  judgment, 
the  goods  were  not  in  his  custody,  and  that  he  could  not  lawfully 
withhold  them  from  the  possession  of  the  plaintiff;  and,  if  so,  he 
had,  assuredly,  no  immediate  right  to  disturb  the  possession  that  he 
had  delivered.  It  may  be,  that  when  he  delivered  the  possession 
to  the  plaintiff  he  was  ignorant  of  the  fiict  that  the  attachments 
were  then  in  the  hands  of  a  deputy,  and,  consequently,  was  igno> 
rant  of  the  proceedings  of  the  deputy  under  them ;  but  it  is  fiEunil- 
iar  law,  that  the  knowledge  and  acts  of  a  deputy,  in  the  dischaige 
of  his  official  duties,  are  the  knowledge  and  acts  of  the  sherifl^  so 
that,  whether  the  sheriff  acts,  personally,  or  by  a  deputy,  his  lia- 
bility to  third  persons,  whose  rights  and  interests  are  injuriously 
affected  by  the  acts,  is  precisely  the  same. 

There  is  a  manifest  error  in  the  assertion  that  the  acts  and  ad- 
missions of  the  defendant  had  no  tendency  to  influence  the  con* 
duct,  and  worked  no  prejudice  to  the  interests,  of  the  plaintiff  and, 
therefore,  could  not  operate  to  create  an  estoppel,  excluding  a 
defence  that  would  otherwise  have  been  available. 

The  return  made  by  the  def^idant,  in  the  suit  against  Turner 
&  Schmulling,  was  evidence,  upon  the  record,  that  the  goods,  for 
the  recovery  of  which  the  action  was  brought,  had  been  ddivered 
to  the  plaintiff  and  this  evidence  necessarily  prevented  him  from 
obtaining  a  judgment  for  the  value  of  the  goods,  to  which,  as 
against  those  defendants,  he  would  otherwise  have  been  entitled* 
The  defendant,  by  his  return,  prevented  the  plaintiff  from  obtain- 
ing this  judgment,  and  then,  by  taking  from  him  the  goods  that 
he  had  delivered,  rendered  the  judgment,  that  was  obtained,  wholly 
valueless.  It  would,  therefore,  seem  that  no  remedy  was  left  to 
the  plaintiff^  unless  by  an  action  against  the  defendant,  and  it  is 
impossible  to  say  that  he  would  not  be  prejudiced  by  permitting 
the  defendant  to  set  up  as  a  defence  the  fiilsity  of  his  own  return. 
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or,  wluch  k  snbetantially  the  aame  defence,  that  the  retam  is  not 
that  whioh  his  duty  as  i^eiiff  required  him  to  make. 

Nor,  as  we  apprehend,  would  the  case  be  altered,  were  we  to 
hold  that  thb  ju(^ment-roll,  including  the  defendant's  return,  was 
improperly  received  in  evidence,  since  all  the  ficts,  that  the  return 
certifies,  were  distinctly  and  fully  proved  by  the  depuly,  Selah. 
He  proved  that  the  goods  were  taken  by  him  from  the  possession 
of  Turner  &  Schmulling ;  that  he  removed  them  to  the  store  of 
Nash,  the  auctioneer ;  that  he  gave  to  the  plaintiff  an  order  for 
their  delivery,  which  Nash  accepted ;  and  that  the  plaintiff  paid 
his  fees  and  the  charges  of  Nash.  From  this  time,  therefore,  it 
cannot  be  doubted  that  the  goods,  although  not  removed  firom  the 
store,  were,  in  judgment  of  law,  in  the  plaintiff's  possession,  and 
were  held  by  the  auctioneer  merely  as  his  bailee,  and  these  are  the 
&ct8  that,  in  our  opinion,  and  without  calling  in  aid  the  return, 
may  be  justly  held  to  exclude  a  defence  xmder  the  attachments. 

It  is  not,  however,  solely  upon  the  ground  of  an  estoppel  that 
we  intend  to  place  our  decision,  and  I  shall  therefore  pass  over 
that  objection  entirely,  in  the  observations  that  are  to  follow. 

As  it  is  certain,  that  the  goods  were  taken  by  the  deputy  Crom- 
bie,  £rom  the  possession  of  the  plaintiff^  if  that  taking  was  wrong- 
ful, as  the  complaint  avers,  the  plaintiff  must  be  entitied  to  recover. 
And  the  takiog  was  undoubtedly  wrongful,  if  the  plaintiff  was 
then  the  owner  of  the  goods,  and  no  valid  levy  had  been  made, 
under  the  attachments,  before  his  title  was  acquired. 

It  is  not  necessary  to  decide  whether,  when  the  testimony  was 
elosed  on  the  part  of  the  plaintiff)  there  was  sufficient  proof  that 
he  was  the  owner  of  the  goods,  or  whether  the  motion  then  made 
for  the  diamimal  of  the  complaint  ought  not  to  have  been  granted. 
We  stroi^y  incliae  to  the  opinion  that  the  proof  was  sufficient, 
as  the  case  then  stood ;  but  were  this  otherwise,  the  defect  was 
fully  supplied  by  the  testimony  of  a  witness  called  by  the  defend- 
ant, the  uncontradicted  testimony  of  Herx.  He  proved  that  the 
goods  were  his  individual  property,  purchased  with  Ids  own  funds, 
and  that  before  the  commencement  of  the  action  against  Turner 
k  Schmulling,  he  sold  them  to  the  plaintiff  and  received  their 
price.  The  only  question,  therefore,  is,  whether,  when  this  sale 
was  made,  the  goods  were  bound  by  the  attachments  then  in  the 
hands  of  the  sheriff,  so  as  to  defeat  tiie  titie  of  a  purchaser  having 
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no  notice  that  the  attachment  had  been  issaed,  for  that  the  plain* 
tiff  is  chargeable  with  notice  has  not  been  pretended. 

The  goods,  it  is  certain,  were  not  then  bonnd  bj  the  attach- 
ments, unless  the  service,  that  the  Code  requires,  had  been  duly 
made,  nor  unless  the  goods  were  the  property  of  the  persons 
named  in  the  attachments,  or  of  some  one  of  them. 

It  is  not  denied,  that  the  goods  of  a  debtor  are  no  more  bound 
by  an  attachment  under  the  Code,  before  its  actual  service,  so  as 
to  defeat  the  title  of  a  purchaser  in  good  £Edth,  than,  as  against 
such  a  purchaser,  they  are  bound  by  an  execution,  before  an  actual 
levy.  It  is  not  pretended,  that  an  absolute  lien  is  created  by  the 
mere  issuing  of  the  process. 

It  is,  also,  certain,  that  if  the  attachments  had  not  been  served 
before  the  plaintiff  acquired  his  title,  the  goods  could  not  be 
attached,  although  the  attachments  remained  in  the  sheriff's  handSi 
after  the  plaintiff  became  the  owner,  for  the  plain  reason,  that, 
whatever  might  have  been  the  &ct  when  the  attachments  were 
issued,  the  goods  were  not^  at  that  time,  the  property  of  the  per^ 
sons  named  in  the  attachments,  or  of  any  one  of  them. 

The  alleged  service,  which  is  relied  on  as  a  valid  levy,  was 
made  in  August,  1868,  and  f(s  the  goods  were  then  in  the  custom* 
house,  and  the  duties  unpaid,  the  counsel  for  the  defendant  was 
right  in  saying,  that  the  sheriff  could  not  require  a  manual  de* 
livery  of  the  goods,  but,  according  to  the  decision  of  this  court  in 
JBrowneU  v.  Oamley,  (S  Duer,  9,)  could  only  execute  the  attach* 
ments  in  the  mode  prescribed  by  §  286  of  the  Code. 

By  the  provisions  of  that  section,  when  the  property  to  be  at- 
tached is  incapable  of  a  manual  delivery,  the  attachment  may  be 
executed  by  leaving  a  certified  copy  of  the  warrant  with  the  in- 
dividual  holding  the  property,  together  with  a  notice  "showing 
the  property  levied  on." 

In  this  case,  a  certified  copy  of  each  warrant,  together  with  a 
notice,  was  served  upon  the  collector,  and  upon  Turner  &  Schmul- 
ling,  who,  it  is  alleged,  were  the  consignees  of  the  goods,  but  the 
notice,  as  we  infer  fix)m  the  evidence,  and  understand  to  have 
been  admitted  upon  the  argument,  was  general  in  its  terms,  and 
contained  no  specification  whatever  of  tlie  property  meant  to  be 
levied  on.  It  appears  to  us,  that  for  this  reason  it  was  insufficient 
and  void. 
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We  think  the  words  of  the  Code,  describing  the  notice  as 
"showing  the  property  levied  on/'  are  significant  and  material, 
and  can  only  be  satisfied  by  a  notice,  particularly  describing  the 
property,  so  as  to  enable  the  holder  to  identify  it,  and  when  re- 
leased from  his  own  lien  or  claims,  deliver  it,  or  its  proceeds,  to 
the  attaching  officer.  It  is  this  construction  ihat^  in  our  opinion, 
the  words,  and  the  policy  of  the  law,  alike  require.  A  notice 
referring  in  general  terms  to  the  property,  as  belonging  to  the 
person  or  persons  named  in  the  warrant  of  attachment,  would  be 
plainly  useless,  since  it  would  convey  no  other  or  further  infor- 
mation than  is  contained  in  the  warrant  itself  and,  of  course,  in 
the  copy  required  to  be  served.  The  requisition  of  a  notice  thus 
general  would  be  superfluous  and  unmeaning.  Section  282  of 
the  Code  makes  it  the  duty  of  the  sheriff,  to  whom  a  warrant  of 
attachment  is  directed,  to  make  and  return  an  inventory  of  the 
property,  and,  we  apprehend,  that  such  is  his  duty,  in  all  cases, 
whether  the  warrant  be  executed  by  the  manual  delivery  of  the 
property,  or  by  the  service  of  a  copy  and  notice.  Hence,  if,  in  all 
cases,  an  inventory  must  be  made,  it  must,  in  all  cases,  be  in  the 
power  of  the  sheriff  to  render  the  notice  q)ecific,  since  it  will  be 
rendered  so  by  making  it  correspond  with  the  inventory.  If  he 
has  sufficient  information  to  enable  him  to  make  an  inventory,  he 
has  sufficient  to  enable  him  to  give  the  notice,  that,  we  think,  the 
Code  requires;  and  if  he  has  not  the  information,  it  seems  to  us, 
that  it  is  his  duty  to  obtain  it  before  he  attempts  to  execute  the 
warrant  In  the  present  case,  no  inventory,  it  is  proved,  was 
m^de,  and  we  refer  to  the  fisu^  as  evidence  that  the  notice  was 
general.  A  proper  specification  in  the  notice  would  hi^ve  been, 
in  effect,  an  inventory. 

Upon  full  consideration,  we  are  convinced,  that  the  service  of  a 
notice  such  as  the  Code  requires,  that  is,  a  notice  "showing  the 
property  levied  on,"  in  the  sense  that  we  attribute  to  these  words, 
is  essential  to  the  due  execution  of  a  warrant  of  attachment,  where 
the  property  to  be  attached  is  "  incapable  of  a  manual  delivery." 
It  follows  that,  as,  in  the  present  case  the  requisite  notice  was  not 
given,  the  goods  in  question— ^ven  on  the  supposition  that  they 
belonged  to  the  persons  named  in  the  warrants  when  the  attach- 
ments were  granted — ^were  not  levied  on,  imder  the  warrants,  at 
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any  time,  before  the  plaintiff  acqidied  his  title,  and  were,  there- 
fore, wrongfiillj  taken  from  hia  poBsession. 

Finally,  oonld  we  assent  to  that  constraction  of  the  Code,  for 
which  the  counsel  for  the  defendant  has  contended — and  which, 
we  regret  to  learn,  is  that  upon  which  the  plaintiff  and  his  de- 
puties have  usually  acted— or,  had  it  been  clearly  proved  that  the 
notice  given  was  precisely  that  we  deem  to  have  been  necessaiy, 
it  would  still  be  our  duty  to  hold,  that  the  justification  set  up  has 
wholly  failed,  and  that  tiie  plaintiff  is  entitled  to  recover. 

The  defendant  had  no  authority  under  the  attachments  to  seize, 
or  levy  on,  the  goods  in  question,  as  the  supposition  that  they  be- 
longed to  the  persons  named  iu  the  warrants,  or  to  any  one  of 
them,  so  &r  from  being  established,  is  disproved,  by  the  evidence. 

Each  warrant  was  granted  to  enforce  the  payment  of  a  debt 
alleged  to  be  due  from  the  firm  of  Ffeiffer,  Yon  Kamp  &  Ck>. 
The  persons  named  as  composing  the  firm  are,  P&iffer,  Yon 
Kamp,  and  C.  F.  Herx — and  the  defendant  was  directed  to  attach 
their  joint  and  separate  property — ^but  the  goods  in  question  were 
not  the  property  of  the  firm,  nor  of  any  one  of  the  persons  named 
as  partners.  They  belonged  exclusively  to  the  witness  Franz  T. 
Herx,  by  whom  they  were  sold  to  the  plaintiffl  Hence,  the  levy 
upon  the  goods,  while  in  the  custom-house,  however  regular  it 
may  have  been  in  its  form,  was  unauthorized  and  void,  and  the 
taking  of  the  goods  fix)m  the  possession  of  the  plaintiff  a  wrong 
and  a  trespass. 

The  only  reply  that  has  been  given  to  these  views  consists  in 
an  assumption — ^upon  which  the  argument  for  the  plaintiff  was 
wholly  rested,  that  Franz  T.  Herx  and  G.  F.  Herx  were  in  reality 
the  same  person,  and  the  mistake  in  the  name,  a  trivial  error,  that 
might  be  justiy  disregarded.  But  we  regard  this  assumption  as 
purely  gratuitous ;  no  proof  was  given  or  offered  of  the  alleged 
identity,  and  we  have  no  right  to  say  that  it  existed. 

Had  it  been  proved,  that  Franz  T.  Herx  was  a  partner  in  the 
firm  of  Ffeiffer,  Yon  Kamp  &  Co.,  and  was  the  only  person  of 
the  name  of  Herx  in  the  firm,  the  misnomer  would  have  been  ap- 
parent, and  might  have  been  treated  as  immaterial,  since  it  was 
certainly  the  property  of  the  partner  Herx,  that  was  meant  to  be 
attached.  But  tiie  proof  is,  that  Franz  T.  Herx  was  not,  and 
never  had  been,  a  member  of  the  firm,  while  there  was  not  a  par- 
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tide  of  evidenoe  to  show,  that  a  real  person  of  the  name  of  C.  T. 
Herx  was  not  a  partner,  and  the  partner  whose  name  was  con- 
cealed under  the  genersd  words,  "  and  Co. ;"  and  in  the  absence 
of  contrary  proo^  we  think,  that  we  must  intend  that  such  was 
the  &ct,  for  it  is  this  &ct,  that  the  warrants  of  attachments  and  the 
affidavits  upon  which  they  were  foxmded,  distincil  j  affirm.      ^ 

It  may  well  be,  that  the  plaintifb  in  the  attachments,  supposed 
that  the  Herx  to  whom  tiie  goods  belonged,  was  the  partner 
Herz,  in  the  firm  that  was  indebted  to  them ;  but  this  was  a  mis- 
take of  the  person,  and  not  of  the  name,  and,  assuredly,  gave  no 
right  to  them,  or  to  the  sheriff  acting  under  their  orders,  to  seisse 
the  goods  of  the  innocent  owner,  to  secure  the  payment  of  a  debt 
that  he  never  contracted,  and  for  the  payment  of  which,  upon  the 
veiy  &ce  of  the  process,  other  persons  were  wholly  liable. 

No  one  can  doubt,  that  the  sheriff  in  proceeding  under  an  at- 
tachment, acts  just  as  certamly  at  his  own  peril,  in  applying  the 
process  to  the  property  described,  as  in  proceeding  under  a  final 
execution.  When  he  seizes  and  removes  the  property  of  A,  under 
an  execution  against  £,  he  is  liable  as  a  trespasser.  He  is  just  as 
liable,  when  he  commits  the  same  mistake  and  wrong  in  acting 
under  an  attachment^  and  it  is  this  mistake  and  wrong  that  the 
defendant  appears  to  have  committed,  through  his  deputies,  in  the 
case  before  us. 

Upon  all  the  grounds  that  have  been  stated,  the  jury  was  prop- 
erly directed  to  find  a  verdict  for  the  plaintiff  and  he  is,  tiiere- 
fore,  entitled  to  the  judgment  that  he  now  claims. 

Judgment  for  the  plaintiff  accordingly,  with  costs. 
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Charles  French  v.  Plin  Whttk. 

« 

The  aarignor  of  the  plaintiff  had  loaned  to  the  defendant  large  lams  of  money, 
through  the  years  1861  and  1862,  payable  on  demand.  In  Kovember,  1868,  he 
accepted  yariona  promiisofy  notea  for  the  amount  then  doe,  payable  at  different 
periods,  some  of  which  had  not  matured  at  the  commencement  of  this  action. 
To  sustain  it,  as  thus  brought  for  the  whole  amount  loaned,  it  was  alleged  by 
the  plaintiff  that  the  eztennon  of  credit  by  the  notes,  was  obtained  through 
fraudulent  representations  of  the  defendant,  as  to  his  property.  It  was  also 
alleged,  that  the  original  loan  was  obtained  by  similar  fraudu 

The  jury,  (under  a  charge  of  the  court,  that  the  plaintiff  could  not  reoorer  unle« 
the  fraud  was  proyen,)  found  for  him,  thus  finding  the  fact  of  fraud. 

Upon  the  well-settled  rule  of  law,  the  assignor  could  haye  recoyered  for  the  money 
originally  lent,  surrendering  the  notes  thus  fraudulently  giyen,  at  the  trial. 

ffM,  that  an  assignee  of  the  claim  and  notes  had  the  same  right  That  the  assign- 
ment was  not  a  mere  transfer  of  a  right  to  receiyer  for  a  tort,  but  of  a  money 
demand,  which  the  fraud  in  procuring  the  extension,  reinstated  in  its  original 
force  and  character. 

The  allegation  of  fraud,  in  procuring  the  original  loan,  was  in  no  way  material  to  the 
right  of  action,  nor  for  any  purpose  of  the  trial,  except  as  eyidence  of  a  pre- 
meditated scheme  to  defraud  the  party. 

An  exception,  in  the  following  terms,  to  the  charge  of  the  court,  "  The  defendant^a 
counsel  excepted,"  is  too  general,  and  cannot  be  regarded  as  an  exception. 

Although  fraud  had  been  made  out,  in  obtaining  the  loan,  the  plaintiff  could  not 
haye  recoyered,  unless  fi«ud  in  procuring  the  extension  was  also  proyen.  If 
there  was  no  fraud  originally,  yet  the  action  could  be  sustained,  if  there  was 
fraud  in  inducing  the  party  to  take  the  notesw 

Eyidence  was  allowed  at  the  trial,  of  imposition  and  fraudulent  statements,  made 
by  the  defendants  to  other  persons,  during  the  period  of  "»<^^"g  the  loans  in 
question. 

Seld,  that  had  the  question  here  been  as  to  fraud  in  procuring  the  loansy  sooh  eyi- 
dence was  plainly  admissible. 

Meld,  further,  that  as  eyidence  of  this  fraud  was  allowable,  to  show  an  original  and 
continued  scheme  to  defraud,  testimony  as  to  cotemporaneous  frauds  of  the 
same  character,  practised  upon  others,  was  also  admissible. 

(Before  Bosworh  and  Wooukuff,  J.J.) 
January,  1868. 

Case  upon  a  verdict  in  &yor  of  the  plaintifE)  ordered  to  be 
heard  at  the  General  Term  in  the  first  instance,  and  judgment^  in 
the  mean  time,  suspended. 
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P.  W.  Clark,  for  plaintifE: 

L,  B.  Shephard,  for  defendant 

The  material  £au^tB  sufficiently  appear  in  the  opinion  of  the 
court 

By  the  Court.  Woodbuft,  J. — ^In  this  case  it  appeared, 
and  the  verdict  must  be  taken  to  find,  that  Qeorge  W.  French 
lent  to  the  defendant  twelve  thousand  five  hundred  dollars,  in 
various  sums,  from  time  to  time,  in  the  years  1861  and  1852. 
The  testimony  in  regard  to  the  terms  of  the  loan  is,  that  there 
was  no  agreement  as  to  the  day  of  payment  or  rate  of  interest 
The  money  was,  therefore,  payable  by  the  defendant  on  demand. 

K  the  lender  had  assigned  his  claim  for  this  money  to  the 
plainti£^  while  it  remained  in  the  simple  form  of  a  claim  for 
money  lent,  there  would  have  been  no  question  of  the  right  of 
the  latter  to  recover — ^the  case  would  have  exhibited  an  ordinary 
money  demand,  assigned  to  the  plaintiff  by  the  creditor,  and  the 
plaintiff's  right  of  action  would  have  been  complete,  by  proving 
the  loan  by  the  assignor  and  the  assignment  to  himself;  and  had 
this  been  the  whole  case  exhibited  by  the  parties,  the  question 
whether  the  defendant  procured  the  loan  by  fraudulent  represent- 
ations would  have  been  wholly  immaterial,  and  the  evidence, 
bearing  upon  that  question,  irrelevant. 

But,  in  November,  1868,  many  months  after  the  money  was 
lent,  the  assignor  of  the  plaintiff  accepted  the  promissory  notes  of 
the  defendant,  payable,  at  various  dates,  for  the  amount  of  the  loan, 
some  of  which  notes  were  not  due  at  the  time  this  action  was 
brought  To  avoid  the  effect  of  these  notes,  as 'an  extension  of 
the  time  of  payment  of  the  moneys,  the  plaintiff  avers,  that  his 
assignor  was  induced  to  take  these  promissory  notes,  by  the  fraud- 
ulent representations  of  the  defendant,  in  regard  to  his  property 
and  ability  to  pay,  and  was  deceived  and  defirauded  into  the  giving 
of  this  extended  credit  It  is  true,  that  the  complaint  also  avers, 
that  the  original  loan  was  procured  by  &lse  and  fraudulent  repre- 
sentations, but  this  averment,  I  apprehend,  might  have  been  struck 
out,  as  immaterial  and  unnecessary  to  sustain  the  plaintiff's  action, 
since,  as  before  remarked,  if  the  loan  was  made  and  was  payable 
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on  demand,  the  right  of  action  was  complete,  whether  there  was 
fraud  in  procuring  the  loan  or  not  The  proof  of  the  original 
fraud,  on  the  trial,  was  not  necessary,  nor  material,  except  so  &r 
as  it  formed  part  of  an  entire  scheme  to  defraud,  which  terminated 
in  inducing  the  assignor  of  the  plaintiff  to  accept  the  defendant's 
notes,  before  referred  to.  The  jury  have  found,  distinctly,  that  the 
defendant  was  guilty  of  the  ^ud  allied,  under  a  charge  from 
the  court,  which  instructed  them,  that,  unless  they  found  the  fraud, 
they  could  not  find  for  the  plaintiff. 

Under  this  yerdict^  the  case  stands  thus :  the  assignor  of  the 
plaintiff  having  a  money  demand,  for  loans  made  to  the  defend- 
ant)  is  induced,  by  fraud,  to  accept  promissory  notes  giving  an 
extended  credit  to  the  defendant 

It  is  not  necessary  to  examine  the  reports,  to  find  authority  for 
the  proposition,  that  this  firaud  vitiated  the  credit  thus  agreed  to, 
and  no  obligation  whatever  rested  upon  the  assignor  of  the  plaintiff 
to  delay  his  action  for  an  hour.  All  that  it  was  necessary  for  him 
to  do,  was,  to  produce  the  notes,  on  the  trial,  to  be  cancelled. 
Indeed,  upon  the  &ct8,  thus  foimd,  it  is  manifest  that  the  assignor 
of  the  plaintiff  had,  at  all  times,  from  the  moment  the  loans  were 
made,  to  and  at  the  time  of  the  assignment^  a  just  and  valid  daim 
to  the  money  lent,  and  a  right  of  action  therefor. 

Under  these  circumstances,  he  assigned  this  claim  to  the  plaintiiij^ 
and  delivered  to  him  the  notes ;  and  I  perceive  no  ground,  upon 
which  to  hold  that  such  a  daim  was  not  assignable. 

The  counsel  for  the  defendant  has  treated  the  assignment^  as  if 
it  were  the  assignment  of  a  mere  tort,  and  referred  us  to  some 
authorities,  which,  he  conceives,  show,  that  the  right  to  recover 
damages,  for  a  tort  of  this  description,  is  not  assignable.  But  the 
present  is  an  action  for  money  lent— not  for  damages,  as  such. 
The  complaint  states  the  lending  of  the  money,  a  demand  of  re- 
payment, non-payment  by  the  defendant^  and  demands  judgment 
for  the  sum  remaining  due,  with  interest  It  may,  perhaps,  account 
for  the  introduction  into  tiie  complaint  of  the  averment,  that  the 
debt  was,  in  the  first  instance,  fraudulentiy  contracted,  to  suggest, 
that  it  was  at  one  time  held,  by  some  Judges,  that  if  the  plaintiff 
desired  to  arrest  the  defendant  on  that  ground,  and,  finally,  to  have 
execution  against  his  body,  such  an  averment  in  the  complaint  was 
necessary;  bat  that  doctrine  being  repudiated,  the  feust^  that  the  de> 
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fendant  procured  the  loans  bjfiraud,  was  in  nowise  material  to  the 
right  of  action,  nor  material  for  any  of  the  purposes  of  the  trial,  unless 
it  was  evidence  of  the  scheme,  which  was  consummated  by  inducing 
the  plaintiff's  assignor  to  take  the  notes,  as  before  suggested. 

The  question,  whether  a  right  of  action  for  a  tort  is  assignable^ 
and  under  what  circumstances,  does  not  arise.  As  conceded  by 
the  defendant's  counsel,  it  was  the  claim  for  the  money  lent  which 
was  assigned,  and  that  is  the  claim  set  up  in  the  complaint,  and  for 
which  judgment  is  demanded. 

There  was  no  proper  exception  to  the  charge  of  the  court  to  the 
jury.  The  general  statement^  that  the  defendant  excepted  to  the 
charge,  is  too  general  to  be  treated  as  an  exception,  unless  every 
part  of  the  charge  is  erroneous,  and  so  it  is  well  settled.  {Lansing 
V.  WistoaH  6  Denio,  213 ;  Haggari  v.  Dunn,  1  Selden,  422-7;  Jones 
V.  Osgood,  2  id.  233 ;  Sunt  v.  Mat^,  3  id.  273, 4  id.  37 ;  1  Keman, 
416«)  But  it  seems,  at  least,  doubtful  whether  the  Judge  was  not 
himself  misled,  by  the  averments  in  the  complaint  that  the  original 
loans  were  procured  by  fraud,  for,  in  his  charge,  he  says:  ''The 
first  question  is,  was  this  money  lent  upon  fraudulent  representa- 
tions?" K  he  had  made  the  right  of  the  plaintiff  to  depend  upon 
this  question  alone,  there  would,  I  think,  have  been  error  in  his 
direction,  for  which,  on  a  case,  a  new  trial  should  be  ordered ;  for, 
according  to  the  views  above  expressed,  the  title  of  the  plaintiff  to 
recover  did  not  at  all  depend  upon  this  question.  If  Uie  money 
was  lent  upon  such  representations,  still  the  plaintiff  could  not 
recover,  unless  the  fraud  also  extended  to  the  giving  and  receipt  of 
the  notes,  afterwards  taken  for  the  loan,  by  the  plaintiff's  assignor. 
And,  on  the  other  hand,  if  there  was  no  fraud,  in  the  procurement 
of  the  loan,  the  plaintiff  was  entitled  to  recover,  if  he  showed  that 
the  defendant  induced  his  assignor  to  take  the  notes  by  fraud. 

But  the  court  did  not  leave  the  case  upon  that  sole  question ; 
the  instruction  to  the  jury  was,  also,  that,  to  entitle  the  plaintiff  to 
recover,  they  must ''  also  fipd,  that  White  committed  a  fraud,  in 
inducing  French  to  accept  die  notes." 

The  defendant,  therefore,  has  no  cause  of  complaint^  in  this 
respect,  but  rather  the  plainti^  if  the  views  above  expressed  are 
correct 

In  substance,  the  charge  was,  that,  to  entitle  the  plaintiff  to 
recover,  the  jury  must  find,  not  only  that  the  loan  was  procured 
D.— V.  17 
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by  fraud,  but  that  French  was  afterwards  also  induced,  by  fiiaud, 
to  accept  the  notes ;  whereas,  according  to  our  view  of  the  case,  if 
French  was  induced  by  fraud  to  accept  the  notes,  the  plaintiff  was 
entitled  to  recover,  whether  the  loan  was  originally  procured  by 
fraud  or  not 

There  is,  therefore,  in  this  respect,  no  reason  to  interfere  with 
the  verdict.  The  charge  was  more  favorable  to  the  defendant 
than  he  had  a  right  to  ask. 

It  is  urged,  that  the  court,  in  the  charge  to  the  jury,  called  to 
their  attention  matters  tending  to  prove  fraud,  on  the  part  of  the 
defendant,  which  were  not  specified  in  the  complaint  In  the  first 
place,  the  complaint  avers  specific  representations,  and  that  they 
were  fidse,  and  were  made  to  defraud.  The  court  refers  to  those 
representations,  and  presents  to  the  jury  the  inquiry,  whether  the 
money  was  loaned  upon  such  fraudulent  representations.  The 
further  reference  of  the  court,  to  the  conduct  of  White,  was  quite 
proper,  because  these  acts  bore  directly  upon  the  intent  with 
which  the  loan  was  procured.  Although  these  acts  were  not  the 
acts  of  firaud  averred,  they  were  proper  evidence  of  the  fraud  of 
the  defendant  in  the  acts  which  were  averred,  and  it  is,  in  this  view, 
they  were  submitted  to  the  jury.  But,  in  the  next  place,  the  de- 
fendant has  no  reason  to  complain  of  this  part  of  the  charge,  for,  as 
last  above  suggested,  the  plaintiff  was  entitled  to  recover,  whether 
this  portion  of  the  fraud  was  proved  or  not 

It  does  not  appear,  very  distinctly,  by  the  case,  at  what  time  the 
fraud,  on  the  part  of  the  defendant,  in  inducing  the  assignor  of  the 
plaintiff  to  receive  the  notes,  was  discovered ;  and  no  point  was 
made,  on  the  trial,  nor  on  the  argument  of  the  appeal,  on  the 
question,  whether  the  recovery  of  judgment  upon  two  of  the  notes, 
could  operate  to  prevent  the  plaintiff's  repudiating  the  credit,  fraud- 
ulently obtained  by  the  defendant  It  is,  therefore,  unnecessary  to 
inquire,  here,  under  what  circumstances,  if  any,  the  bringing  of  an 
action,  and  recovery  of  judgment,  upon  a  portion  of  the  notes, 
would  prevent  the  subsequent  surrender  of  the  residue,  and  his 
claim  to  recover,  for  the  original  loan,  to  the  amount  covered 
thereby. 

The  only  remaining  question  is,  whether  there  was  any  error  in 
receiving  the  testimony  of  Willet  N.  Hawkins,  showing  like  fiilse 
representations  made  by  the  defendant  to  him,  and  procuring 
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money  fix>m  him,  under  circumstances  plainly  indicating  falsehood 
and  £raud,  on  the  part  of  the  defendant,  during  the  very  period  in 
which  he  was  procuring  the  loans  in  question  from  the  plaintiff's 
assignor. 

That  this  eyidence  was  proper,  if  it  was  material  to  show  that 
the  loan  was  procured  by  fraud,  cannot  be  questioned.  That  when 
the  question  is,  whether  a  vendee  of  goods  procured  the  sale  by 
fraud,  like  transactions  with  others,  at,  or  about  the  same  time, 
may  be  giyen  in  evidence,  with  a  view  to  the  quo  animo,  was  held, 
in  Cory  v.  EtUchinffj  (1  Hill,  811,)  and  numerous  cases  are  cited 
in  support  of  the  decision.  The*  case  of  fraud,  is  regarded  as  an 
exception  to  the  general  rule  of  evidence,  in  regard  to  similar 
testimony.    And  see  also  OhnstedL,  Ac.  v.  Hutcking^  (id.  817.) 

The  plaintiff  relied  upon  showing,  that  the  defendant  had  been 
engaged  in  a  scheme,  to  defraud  those  upon  whose  credulity  he 
could  impose  (  and  the  entire  history  of  the  defendant's  dealings 
with  him,  in  r^ard  to  this  money  loaned,  would  tend,  in  some  degree, 
though  perhaps  remotely,  to  show  that  it  was  with  a  continued 
intent  to  defraud,  that  he  made  the  representations,  inducing  the 
plaintiff's  assignor  to  receive  the  notes.  The  acts  of  the  defendant, 
from  the  beginning  to  the  end  of  the  particular  transaction  in 
question,  and  the  repetition  of  representations,  all  of  which  proved 
false,  may  all  tend  to  establish  the  fraud.  But  the  more  satisfac- 
tory answer  to  the  objection,  is,  that  the  whole  of  the  proceedings 
in  the  action,  from  the  complaint  to  the  verdict,  were  conducted 
under  the  idea,  that  it  was  necessary  for  the  plaintiff  to  prove  that 
the  debt  was  fraudulently  contracted,  and  the  court  charged,  that, 
to  warrant  a  verdict  for  the  plaintiff,  the  jury  must  find  that  the 
loans  were  procured  by  fraud.  This  evidence,  as  above  suggested, 
tended  directiy  to  show  the  intent  of  the  defendant,  in  those  cotem- 
poraneous  transactions ;  and  the  defendant  cannot,  with  propriety, 
object,  that  the  plaintiff  was  required  and  permitted  to  prove  all 
the  &x^ts,  alleged  in  the  complaint,  and  put  in  issue  by  the  an- 
swer. 

It  is  not  urged  that  the  verdict  is  against  evidence,  or  without 
evidence  to  support  it  The  proof  of  fraud  in  inducing  the  as- 
signor of  the  plaintiff  to  accept  the  notes  is  very  slight ;  the  evi- 
dence that  he  believed  the  defendant's  representation  that  he  was 
at  that  time  worth  $300,000,  is  still  less.    And  that  he  could  have 
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relied  upon  any  sucl}  representatioi^  with  knowledge  of  the  pre- 
vious acts  of  the  ilefendant,  and  his  absconding  to  Europe  in  the 
manner  he  did,  seems  hardly  probable.  And  so,  also,  the  question 
whether  the  recovery  was  not,  in  fieict,  to  a  large  extent^  for  the 
identical  moneys  for  which  other  parties  had  previously  obtained 
judgments  against  the  defendant,  as  the  real  principals  in  the  loans 
procured  by  the  defendant  through  the  plaintiff's  assignor,  appears 
to  us  to  involve  the  justness  of  the  verdict  in  great  doubt  But 
no  such  points  are  made  by  the  defendant  The  case  has  been 
treated  by  both  parties  as  before  us  upon  questions  of  law  only, 
and  we  ought,  therefore,  to  regard  the  verdict  of  the  jury,  under 
all  the  circumstances,  as  conclusive  upon  these  questions,  though 
we  yield  to  it  with  some  hesitation. 

We  think  the  grounds  urged  upon  us,  in  the  argument^  and 
points  submitted  on  the  part  of  the  defendant,  do  not  require  us  to 
interfere  with  the  verdict 

Judgment  should  therefore  be  entered  for  the  plaintifi^  in  con- 
formity with  the  verdict^  with  costs. 


Chablss  Gk)ULD  V.  BoLTiB  M.  SsGEE,  impleaded,  &c 

■ 

The  role  tluit  protects  the  bondjide  holder  of  negotUble  pAper,  fraudulently  or  felo- 
niouflly  put  into  cireuUtion,  applies  to  all  negotiable  paper,  whether  payable 
to  bearer,  or  order,  immediately,  or  on  a  future  day. 

The  protection  of  the  rule  is  not  confined  to  those  whose  usual  business  it  is  to  deal 
in  negotiable  paper,  but  extends  to  every  person  to  whom  such  paper  may  be 
lawfully  transferred,  and  who,  by  the  payment  of  value,  may  acquire  a  title. 

The  satis&otion  of  a  precedent  debt»  this  court  has  frequently  decided,  is  a  val- 
uable consideration,  within  the  meaning  of  the  rule,  and  this,  dnce  the  dedsion 
of  the  Court  of  Appeals,  in  Yaunp$  v.  Zm,  (2  Ker.  652,)  must  be  deemed  the  set- 
tied  law  of  the  statei 

When  a  parting  with  value  is  proved,  the  amount  of  the  oonrideration  paid  is  not 
otherwise  important  than  as  bearing  on  the  question  of  actual  or  constructive 
notice. 

Hence,  when  usury  is  not  set  up  as  a  separate  defence,  unless  it  is  so  gross  as  to 
create  a  presumption  of  fraud,  the  proof  of  its  existence  may  be  justly  disre- 
garded. 

A  person  whoee  niime,  written  by  himself,  is  on  the  back  of  a  negotiable  bill  or 
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note,  is  Uable  m  an  endorser  to  «  bond  Jkh  holder,  although  he  may  not  haT« 
delivered  the  paper  to  any  one  for  the  purpose  of  transferring  a  title. 
Verdict  for  defendant  set  aude,  and  new  trial  granted. 

(Before  Dues,  Bosworth  and  HomcAN,  J.J.) 
Heard,  January;  decided,  February,  1866. 

Appeal,  by  plaintiff,  from  a  judgment  in  fevor  of  defendant, 
Segee. 

The  action  was  against  Segee,  as  the  maker,  and  Frederick  W. 
Greissenhainer,  as  the  endorser,  of  a  promissory  note  for  $195.00, 
dated  February  28,  1858,  and  payable,  three  months  after  date,  to 
the  order  of  Geissenhainer.  The  complaint  ^^ntained  the  usual 
averments. 

The  defendants  answered  separately.  Each  answer  admitted 
the  making  and  endorsement  of  the  note,  and  set  up  as  a  defence 
the  following  fstcts. 

That  the  note  was  made  for  the  accommodation  of  Geissenhainer, 
to  whom  it  was  delivered  by  Segee.  That  Geissenhainer  endorsed 
the  note,  and  put  it  in  a  desk  in  his  office ;  that,  during  his  ab- 
sence, one  H.  Parker  came  there,  took  the  note  from  the  desk,  and 
carried  it  away  under  a  pretence  of  procuring  the  same  to  be 
cashed ;  that  Parker  passed  the  note  to  one  Courtlandt  Palmer, 
who  gave  no  valuable  consideration  for  it,  but  took  it  in  payment 
of  an  old  debt ;  that  Palmer  was  the  holder  of  the  note  when  it 
became  due,  and  that  the  plaintiff  had  not  acquired  the  same  for 
a  good  and  valuable  consideration* 

The  cause  was  tried  before  Oakley,  C3L  J.,  and  a  jury,  in  Octo- 
ber, 1854. 

The  following  are  the  proceedings  on  the  trial. 

The  plaintiff  produced  and  put  in  evidence  the  following  note 
and  endorsements,  and  proved  the  amount  of  principal  and  interest 
due  by  the  &ce  thereof  was  $192.24. 

$175.  February  28th,  1858. 

Three  months  after  date,  I  promise  to  pay,  to  F.  W.  (Geissen- 
hainer, Jr.,  or  order,  one  hundred  and  seventy-five  dollars — ^value 
received.  Boltis  M.  Segee,  820  Broadway. 

(Endorsed)    F.  W.  Geissenhainsb,  Jr. 
(Also  endorsed)    C.  Palmsb. 
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The  defendant  Segee  called,  as  a  witness,  his  codefendant^ 
Frederick  W.  Giessenhainer,  Jr.,  who  testified,  that  Segee  lent 
him  the  note,  for  his  accommodation,  and  to  enable  the  witness  to 
raise  money  to  take  up  a  previous  note  of  the  witness,  endorsed  by 
Mr.  Segee,  which  had  been  discounted  in  bank,  and  was  then  about 
to  become  due,  and  he  never  gave  Mr.  Segee  any  thing  for  it; 
that  he,  the  witness,  did  not  negotiate  the  said  note,  or  pass  it  away, 
but,  having  endorsed  it^  he  placed  it  with  anodier  note,  in  a  drawer 
of  a  desk  in  his  office,  and  never  saw  it  afterwards,  nor  did  he  know, 
of  his  own  knowledge,  how  it  got  into  circulation  or  into  the  hands 
of  the  plaintiff. 

Cross-examined. — ^The  witness  added  as  follows :  I  left  my  office, 
where  the  desk  was,  at  two  o'clock ;  I  returned  the  same  afternoon, 
about  four  o'clock,  and  found  the  notes  gone ;  I  inquired  of  my 
clerk,  Mr.  Donaldson,  what  had  become  of  them,  and  he  said  one 
Hiram  Parker  had  come  in,  and,  having  opened  the  drawer  and 
found  the  notes,  took  them  away,  and  said  he  would  get  them 
cashed ;  I  found  fault  with  him  for  allowing  Parker  to  take  them ; 
he  said,  that  Parker  said  "  it  was  all  right;"  I  never  delivered  this 
not^  to  Parker,  for  that  or  any  other  purpose ;  I  went  to  look  for 
Parker,  but  could  not  find  him ;  I  went  to  a  place  where  he  had 
kept  an  office,  and  to  other  places,  but  could  find  nothing  of  him, 
and  shortly  afterwards  I  found  Parker  locked  up  in  Eldridge  street 
jail ;  I  went  to  the  jail  and  saw  Parker,  and  asked  him  for  the  note ; 
he  .promised  to  return  it  to  me,  and  said  he  had  not  used  it ;  from 
what  he  said,  I  inferred  it  was  among  his  papers,  somewhere  else, 
and  not  there  in  the  jail ;  I  did  not  advertise  the  note,  nor  give 
public  notice  of  its  loss,  because  I  expected  to  find  him,  daily,  until 
I  found  him  in  the  jail,  and  because,  when  I  saw  him,  he  promised 
to  return  it ;  I  did  not  bring  an  action  against  him,  to  recover  the 
note,  for  the  same  reason,  and  because  it  would  be  useless ;  he  was 
already  in  jail,  and  I  could  do  no  more  than  put  him  there,  and, 
besides,  he  promised  to  return  it ;  Parker  had  been  at  my  office 
several  times;  he  was  not  a  client;  he  had  sold  some  lots  to  me, 
and  I  had  paid  him  money  on  account  of  them,  but  I  ascertained 
that  he  had  no  authority  to  sell  them ;  I  had  known  Parker  two 
or  three  months,  but  had  known  him  as  a  real  estate  broker  for 
some  years ;  he  has  never  settled  with  me,  in  regard  to  the  lots  he 
professed  to  sell  me ;  I  borrowed  this  note  from  Mr.  Segee,  for  my 
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own  use ;  I  intended  to  get  it  discounted,  for  the  purpose  of  paying 
a  note  then  in  bank,  but,  having  received  some  money  from  another 
source,  I  put  it  into  my  drawer,  after  having  carried  it  in  my  pocket 
three  or  four  days ;  Parker  had  an  office  in  the  Fourth  avenue,  and 
I  went  there  to  look  for  him ;  I  also  went  to  the  Sixth  avenue, 
where  he  formerly  had  an  office,  but  could  not  find  him ;  I  lived 
in  Fourteenth  street,  near  Fourth  avenue,  at  the  time,  and  Mr.  Segee 
kept  a  store  at  the  comer  of  Broadway  and  Twelfth  street. 

Direct. — ^I  received  this  note  on  the  day  of  its  date ;  Parker  was 
utterly  irresponsible,  and  generally  known  to  be  so;  he  left  the 
country,  on  his  release  £rom  prison,  and  I  understand  he  has  gone 
to  California. 

Alexander  Donaldson,  a  witness  for  both  defendants,  testified 
as  follows :  I  am  derk  of  Giessenhainer,  and  have  been  so  since 
February  Ist,  1858 ;  I  have  seen  this  note  before ;  I  cannot  fix  the 
exact  time,  but  it  was  shortly  after  the  date ;  Mr.  Qeissenhainer  had 
it,  and  placed  it  in  a  drawer  of  his  desk;  whilst  Mr.  Qeissenhainer 
was  absent  firom  his  office,  Hiram  Parker  came  and  sat  down  at 
Mr.  Gteissenhainer's  desk,  and  wrote  something;  he  then  opened 
the  drawer  where  the  notes  were,  and,  aftier  lookmg  at  them  awhile, 
he  got  up  to  go  out;  I  told  him,  "I  cannot  authorize  yon  to  take 
away  those  notes,"  but  he  said  it  was  '^  all  right ;"  I  told  him  I  had 
no  authority  to  deliver  them  to  him,  but  he  repeated  that  it  was  all 
right,  that  they  were  intended  for  him,  or  something  to  that  effect, 
and  went  out;  when  Mr.  Qeissenhainer  came  in,  I  told  liim  what 
Parker  had  done,  and  he  found  fault  with  me ;  he  said  he  would 
go  and  find  Parker  and  get  them  back,  and  went  out ;  I  never  saw 
any  thing  of  Parker  afterwards,  imtil  I  was  informed  he  was  in 
the  Eldridge-street  prison ;  I  then  went  to  see  him,  by  direction 
of  Mr.  Qeissenhainer,  and  asked  him  for  the  notes ;  he  said  he  had 
them  and  would  return  ihem,  and  I  reported  to  Mr.  Gteissenhainer 
what  he  said ;  I  understand  Parker  is  gone  to  California,  and  that 
he  went  directly  after  he  was  liberated  firom  prison. 

Cross-examined. — ^This  witness  added:  that  he  knew  Parker 
before,  and  had  seen  him  several  times  in  Mr.  Qeissenhainer's  office, 
and  knew  him  very  well ;  upon  this  occasion,  he  sat  at  the  desk 
and  wrote,  perhaps,  ten  minutes,  before  he  opened  the  drawer  and 
took  out  the  notes ;  Parker  was  a  real  estate  agent  or  broker,  and 
I  have  heard  him  say  that  he  sometimes  negotiated  bills  and  notes; 
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he  did  not  say  that  he  waj9  going  to  take  this  note  to  get  it  dia* 
counted,  and  I  did  not  tell  Mr.  Geissenhainer  that  he  said  so ;  Mr. 
Geissenhainer  thinks  that  I  told  him  so,  but  he  is  mistaken ;  I  did 
not,  and  could  not  have  told  him  so ;  I  inferred  from  Parker's 
manner  that  he  intended  to  get  the  note  discounted,  and  may  have 
told  Mr.  Geissenhainer  that  inference,  but  I  have  no  recollection 
of  it ;  Mr.  Geissenhainer  said  he  must  go  and  hunt  him  up,  and 
went  out ;  I  never  saw  Parker  about  town,  after  his  liberation  from 
Eldridge-street  jail,  but  understood  he  was  about  a  short  time. 

Charles  Gould,  the  plaintiff,  being  called  by  the  defendants, 
testified  as  follows:  After  this  note  fell  due,  I  purchased  it  for 
$162.50 ;  it  had  been  endorsed  by  Gourtlandt  Palmer;  I  bought 
it  of  him,  and  paid  him  for  it ;  it  is  exclusively  my  own. 

Courtlandt  Palmer,  a  witness  for  the  plaintiff,  testified  as  follows : 
In  March,  1868,  before  the  maturity  of  the  note,  I  discounted  it  in 
good  faith,  for  a  valuable  consideration,  without  notice  or  suspicion 
of  any  defence  existing  against  it ;  I  took  it  from  Hiram  Parker; 
he  requested  me  to  cash  the  note  to  oblige  him,  and  told  me  that 
it  was  a  business  note  which  he  owned,  and  which  he  had  received 
from  the  endorser,  Mr.  Geissenhainer,  for  commissions  on  the  sales 
of  real  estate,  and  I  believed  what  he  said ;  after  some  conveisation, 
I  told  him  I  would  cash  the  note,  if  he  would  deduct  the  interest 
till  maturity,  and  satisfy,  from  its  proceeds,  a  due-bill  I  then  held 
against  him  for  about  twenty  dollars  and  interest ;  .this  he  declined 
doing  at  that  time;  about  two  days  afterwards,  Parker  called  a 
second  time,  at  my  office,  with  this  note,  and  then  said  he  would 
comply  with  said  terms ;  I  thereupon  took  the  note  from  him,  gave 
him  my  check  for  $146,  which  wad  paid  at  the  bank,  and  cancelled 
his  debt  on  the  due-bill,  which,  with  interest,  came  to  a  little  more 
than  the  balance  of  this  note ;  his  first  call,  with  the  note,  was 
March  6th,  and  his  second  call  March  8th,  and,  both  times,  he 
came  openly  to  my  office,  on  Broadway,  and  remained  at  his  ease 
there ;  afterwards  I  endorsed  the  note,  and  had  it  discounted,  and, 
after  receiving  notice  of  protest,  I  took  it  up,  and  subsequently 
transferred  it,  through  a  friend,  to  Mr.  Gt>uld ;  on  receiving  the  notice 
of  protest,  I  called  on  Segee,  and  asked  him  what  it  meant ;  he  then 
told  me,  that  he  gave  the  note  to  Geissenhainer,  as  a  business  note, 
and  for  business  purposes. 

Cross-examined. — ^This  witness  added :  The  due-bill  I  discharged 
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was  an  old  one,  but  it  was  not  seven  or  eight  years  old ;  it  was  not 
barred  by  the  statute  of  limitations ;  it  was  not  outlawed ;  I  did 
not  deliver  the  due-bill  to  Parker,  for  I  had  not  got  it  with  me ;  I 
never  delivered  it ;  I  purchased  this  note  as  a  business  note ;  there 
is  no  understanding  between  me  and  the  plaintifi^  and  I  gave  no 
orders  for  the  bringing  or  prosecution  of  this  action ;  when  Parker 
came  to  my  office,  both  times,  he  was  alone ;  I  did  not  notice  a 
sheriff,  or  sheriff's  officer,  in  company  with  Parker,  or  in  the  neigh* 
borhood  of  him ;  I  may  be  indebted  to  Mr.  Segee ;  I  believe  he  has 
a  small  bill  against  me ;  I  did  not  tell  his  clerk  that  I  would  pay 
it,  because  I  had  a  claim  against  Mr.  Segee,  on  this  note ;  I  did  not 
give  that  reason,  but  I  said  I  would  not  pay  it;  Mr.  Segee  knows 
where  I  live,  and  has  his  remedy ;  I  never  called  on  Segee  about 
the  note,  till  after  it  was  protested. 

No  other  evidence  was  given  on  the  trial. 

The  plaintiff's  counsel  requested  the  court  to  charge  the  jury, 
that  the  note,  having  been  acquired  by  Palmer  in  good  faith,  and 
for  a  ^1  and  valuable  consideration,  before  its  maturity,  and  having 
been  transferred,  by  him,  to  the  plaintiff,  the  plaintiff  was  entitled 
to  enforce  the  note,  and  have  a  verdict  in  this  action,  notwithstand- 
ing the  alleged  defence ;  and,  also,  that  the  plaintiff  was  entitled  to 
recover  the  full  amount  of  the  hce  of  the  note,  with  interest. 

The  court  thereupon  charged  the  jury,  that  if  they  were  satisfied, 
from  the  t^timony,  that  Palmer  received  the  note,  before  maturity, 
and  for  a  valuable  consideration,  and  subsequently  transferred  it  to 
the  plaintiff,  the  plaintiff  was  subrogated  to  all  the  rights  of  Palmer, 
at  least,  to  the  extent  of  what  he  paid  for  it,  and  might  recover 
upon  it,  notwithstanding  that  he  received  it  after  it  became  due. 
That,  notwithstanding  what  had  been  said  about  the  note,  as  a 
business  note,  it  was  clear,  that  the  note  was  loaned,  by  Segee,  to 
Geissenhainer,  for  his  accommodation,  and  had  no  vitality,  until  it 
was  delivered  to  some  one,  as  evidence  of  a  valid  subsisting  debt 
That,  if  the  evidence  for  the  defendant  was  entitled  to  credit, 
Parker  had  no  legal  title  to  the  note,  but  his  possession  of  it  was 
tortious  and  fraudulent,  though  he  could  not  be  said  to  have  stolen 
it  That  the  question,  for  the  jury  to  pass  upon,  and  upon  which 
their  verdict  must  depend,  was,  whether  Mr.  Geissenhainer  had 
done  what  a  prudent  man  should  do,  to  reclaim  the  note,  after  he 
was  inforpied  that  Parker  had  taken  it,  or  whether  he  was  guilty 
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of  such  laches,  and  neglect,  as  would  authorize  them  to  infer  that 
he  assented  to  Parker's  possession  of  the  note,  for  the  purpose  of 
negotiating  it.  That,  in  rendering  their  verdict)  they  had  a  right 
to  discriminate,  and  render  a  verdict  in  £Eivor  of  one  defendant, 
and  against  the  other.  That,  so  &r  as  Geissenhainer  was  concerned^ 
testimony  given  by  him  must  be  laid  out  of  view,  in  considering 
their  verdict,  and  they  must  look  into  the  other  testimony,  to  see 
whether  he  had  succeeded  in  establishing  his  defence,  but  that  his 
testimony  was  competent  for  the  defendant  Segee. 

The  court  declined  to  charge  the  jury  otherwise  than  herein 
contained. 

The  plaintiff's  counsel  hereupon  excepted  to  that  part  of  the 
charge  which  stated,  that  the  question  for  the  juiy,  on  which  their 
verdict  must  depend,  w%s  whether  Geissenhainer  had  done  what  a 
prudent  man  should  do,  to  reclaim  the  note,  after  he  was  informed 
that  Parker  had  taken  it,  or  whether  he  was  guilty  of  such  laches, 
and  neglect)  as  would  authorize  the  jury  to  infer  that  he  assented 
to  Parker's  possession  of  the  note,  for  the  purpose  of  negotiating  it 

The  plaintiff's  counsel  also  excepted  to  the  refusal  of  the  court 
above  mentionecL 

And  the  court  further  charged  the  jury,  that)  if  they  found  for 
the  plaintiff,  against  either  or  both  of  the  defendants,  their  verdict 
must  be  limited  to  the  sum  paid  by  the  plaintiff  for  the  note,  with 
interest  on  the  sum  from  the  time  of  such  payment ;  to  which 
charge  and  instruction  the  plaintiff's  counsel  excepted. 

The  jury  found,  for  the  plaintiff,  the  sum  of  $177.66,  against 
the  defendant  Giessenhainer,  and  in  favor  of  the  defendant  Segee. 

To  set  aside  which  verdict,  as  to  Segee,  and  obtain  a  new  trial 
against  him,  and  also  to  recover  judgment  for  the  debt  and  interest 
against  him,  and  also  to  ask  for  an  increase  of  the  verdict  against 
Geissenhainer  to  the  sum  of  $192.24,  a  case  was  made,  with  leave 
to  the  plaintiff  to  turn  the  same  into  a  bill  of  exceptions  or  special 
verdict. 

January  80. — The  case  and  exceptions  were  now  argued. 

C.  Tracy^  for  the  plaintiff. 

The  note  was  valid  in  Palmer's  hands,  and  the  plaintiff,  by  his 
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purchase,  acquired  all  Palmer's  rights.  The  Judge's  charge  was, 
therefore,  erroneous,  both  for  his  refusal  to  instruct  the  jury  as  he 
was  requested,  and  for  the  instruction  given  that  the  verdict  de- 
pended upon  the  authority  of  Parker  to  negotiate  the  note  to 
Palmer.  The  judgment  in  favor  of  Segee  ought,  therefore,  to  be 
reversed,  and,  as  against  him,  a  new  trial  be  granted  I  refer  to 
the  following  authorities,  as  conclusive  in  favor  of  the  plaintiff. 
(1  Duer,  809 ;  4  Comst  166 ;  5  Barb.  429 ;  21  Wend.  409 ;  23  id. 
311 ;  1  Denio,  583 ;  White  v.  SpringifiM  Bank,  3  Sand.S.  C.  R  222.) 
The  Judge's  charge  was  also  erroneous,  in  limiting  the  recovery 
against  Geissenhainer  to  the  sum  paid  for  the  note  by  the  plain- 
tiff. The  verdict  ought  to  have  been  for  $192.24,  the  sum  actu- 
ally due  upon  the  note,  and  I  move  the  court  to  increase  it  to 
that  sum.  (7  Wend.  569;  8  Paige,  552;  13  John.  52;  4  Hill. 
482.) 

J,  &  Oarpentier,  for  defendant,  Segee. 

The  note  never  had  a  valid  inception,  and  created  no  liability 
on  the  part  of  the  maker,  either  to  the  payee  or  any  other  person ; 
it  was  made  for  the  accommodation  of  the  payee,  and,  in  the 
proper  sense  of  the  term,  was  never  endorsed  by  him  to  any  one. 
His  accidental  endorsement,  not  the  result  of  a  contract,  could 
give  no  title  to  any  one  except,  perhaps,  to  a  person  receiving  the 
note  in  good  faith,  in  the  course  of  his  business,  without  notice, 
and  for  a  valuable  and  full  consideration.  {Bromage  v.  Lloyd,  1 
Excheq.  E.  32 ;  Brind  v.  Hampshire,  1  Mees.  &  Welsby,  365 ; 
MarsUm  v.  AlJm,  8  id.  494 ;  Oox  v.  Troy,  5  B.  &  Aid.  474.) 

Palmer  was  not  a  bond  fide  holder  for  value.  He  took  the  note 
for  a  precedent  debt,  and  paid  only  a  balance  in  cash.  He  did 
not  give  that  full,  fair  and  valuable  consideration,  which  the  au- 
thorities show  was  requisite  to  render  his  title  perfect.  {Goldsmith 
V.  Lewis  Co.  Bank,  12  Barb.  407;  Bay  v.  Coddingtxm,  5  John. 
Ch.  R  54;  S.  C.  20  John.  639;  Gatlin  v.  Ounter,  3  Kern.  368.) 
As  to  the  plaintiff,  he  bought  the  note  for  less  than  its  nominal 
value,  after  it  had  been  dishonored,  and  is  chargeable,  in  law,  with 
full  notice.  (12  John.  306 ;  1  Bos.  &  Pull.  648 ;  ffolbrook  v.  Mix, 
1  E.  D.  Smith,  154.  There  was  no  error  in  the  charge  of  the 
Judge,  as  to  the  amount  of  the  recovery  against  Geissenhainer. 
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In  £Eict,  the  verdict  against  him  was  for  a  larger  sum  than  it  ought 
to  have  been. 

None  of  the  exceptions  to  the  charge  of  the  Judge  were  well 
taken,  and  the  judgment,  instead  of  being  reversed,  ought  to  be 
affirmed,  with  costs. 

By  the  Court.  Duer,  J. — ^We  apprehend  that  no  rule  of  the 
law  merchant  is  more  falLj  settled,  than  that  which  affirms  the 
title  of  a  bond  fide  holder,  for  value,  of  negotiable  paper,  notwith- 
standing the  person  by  whom  it  was  transferred  to  him,  had  ac- 
quired its  possession  by  felony  or  fraud ;  nor  do  we  at  all  doubt 
that  the  salutary  rule  is  just  as  applicable  to  paper  transferable 
only  by  endorsement^  as  to  that  transferable  by  delivery  alone; 
it  is  just  as  applicable  to  bills  of  exchange  and  promissory  notes, 
payable  to  order,  as  to^  bank  bills,  payable  to  bearer.  That  such  is 
the  law  is  declared,  or  necessarily  implied,  in  nearly  every  case, 
having  any  bearing  on  the  question,  that  is  to  be  found  in  the 
books,  including  those  which,  upon  the  argument,  were  cited^  and 
mainly  relied  on,  by  the  counsel  for  the  defendant;  and,  using  the 
very  words  of  the  Supreme  Court  of  the  United  States,  we  hold 
ourselves  justified  in  saying,  that  "  the  doctrine  is  so  well  and  so 
long  established,  that  it  is  laid  up  among  the  ftmdamentals  of  the 
law,  and  neither  reasons  nor  authorities  are  now  necessary  to  be 
brought  forward  in  its  support."  {Sunft  v.  Ih/son,  16  Peters,  p.  1.) 
It  is  true,  that  the  plaintiff  purchased  the  note  in  suit  after  it  be- 
came due,  and  if  Palmer,  from  whom  he  made  the  purchase,  had 
no  right  to  transfer  it,  he  cannot  recover ;  but  if  the  title  of  Palmer 
was  unquestionable,  that  of  the  plaintiff  cannot  be  impeached. 
He  stands  in  the  place  of  Palmer,  and  has  succeeded  to  all  Palm- 
er^s  rights  and  remedies. 

The  first  question,  therefore,  is,  whether,  upon  the  evidence,  we 
are  not  bound  to  say  that  Palmer  was  an  endorsee  for  value,  and 
without  notice,  and,  consequently,  whether,  as  the  &cts  were  undis- 
puted,  the  jury  ought  not  to  have  been  instructed  that  the  plain- 
tiff was  entitled  to  their  verdict  against  both  defendants.  Palmer 
was  the  only  witness  by  whom  the  transfer  of  the  note  was  proved, 
and  he  was  uncontradicted  and  unimpeached. 

We  must,  therefore,  regard  it  as  certain,  that  the  note  came  into 
Palmer's  hands  before  it  was  due,  and  that  he  gave  value  for  it 
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when  lie  received  it;  nor,  tmleas  he  had  actual  or  constnictiye 
notice  of  the  fraud  of  Parker,  is  his  good  fidth,  in  thus  receiving 
it,  liable  to  question.  That  he  had  actual  notice  is  not  pretended, 
and  we  are  clearly  of  opinion,  that  no  circumstanoes  were  shown 
that  ought  to  have  awakened  his  suspicions,  and  put  him  upon 
inquiry,  and,  consequently,  that  there  was  no  ground  for  imputing 
to  him  a  knowledge  that  was  not  proved. 

It  has,  however,  been  contended,  that,  admitting  that  the  facts 
attending  the  transfer  of  the  note  were  exactly  such  as  stated  by 
Palmer,  we  are  stiU  bound,  by  prior  decisions,  to  say  that  he  ac- 
quired no  title,  aud  could,  therefore,  pass  none  to  the  plaintiff. 
It  appears,  it  is  said,  that  the  note  was  not  received  by  him  in  the 
usual  course  of  his  business,  and^that  the  consideration  for  its 
transfer  was  not  full,  and  was  usurious,  and  each  of  these  circum* 
stances,  it  is  insisted,  is  of  itself  a  bar  to  the  plaintiff's  recovery. 
We  are  &£  firom  thinking  so. 

In  every  action,  by  a  holder  for  value,  of  negotiable  paper,  which 
has  been  put  into  circulation  by  fraud,  it  is,  doubtless,  a  proper 
inquiry,  whether  the  bill  or  note  was  taken  by  him  in  the  ordinary 
course,  not  of  his  own  business,  but  of  similar  transactions ;  for, 
where  it  appears  that  the  circumstances  accompanying  the  trans- 
fer,  were  unusual,  the  question,  whether  they  ought  not  to  have 
awakened  his  suspicions,  and  put  him  upon  inquiry,  in  other 
words,  whether  they  did  or  did  not  amount  to  constructive  notice, 
must  be  submitted  to  the  determination  of  the  jury.  But  it  is  a 
mistake  to  suppose  that  the  protection,  which  the  law  extends  to 
a  bond  fidt  holder  for  value,  is  limited  to  a  particular  class  of  per* 
sons ;  to  those  only  who  deal  in  negotiable  paper,  as  a  part  of  their 
regular  and  ordinary  busyiess,  such  as  merchants,  bankers  and 
brokers.  As  we  understand  &e  law,  the  protection  of  the  rule 
extends  to  every  person  to  whom  negotiable  paper  may  be  law- 
fully transferred ;  to  every  person,  who,  by  the  payment  of  value, 
may  acquire  a  title. 

The  objection  that  there  was  not  a  Ml  and  fair  consideration 
for  the  transfer  of  the  note  in  suit,  is  contradicted  by  the  evidence. 
If  the  debt^  cancelled  by  Palmer,  is  added  to  the  sum  which  he' 
paid  in/^ash,  the  amoimt,  it  is  proved,  exceeds  the  face  of  the 
note. /^The  actual  satisfaction  of  a  precedent  debt,  it  was  decided 
by  tlfis  court,  in  White  v.  The  Springfield  Bank,  (8  Sand.  222,)  is 
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as  truly  a  yalTmble  consideration  as  the  payment  of  money,  and 
we  think,  by  a  recent  decision  in  the  Court  of  Appeals,  this  is  now 
established  as  the  law  of  the  state.  (  Youngs  v.  Lee^  2  Keman,  652. )) 
But  had  there  been  no  other  consideration  proved,  for  the  transfer 
of  the  note,  than  the  pajrment  in  money,  that  was  made  by  Palmer, 
we  are  not  to  be  understood,  as  intimating,  that  the  plaintiff  would 
not  be  entitled  to  recover.  When,  in  cases  like  the  present,  a 
parting  with  value  is  proved,  the  amount  of  the  consideration  is 
not  otherwise  important,  than  as  bearing  on  the  question  of  actual, 
or  constructive,  notice.  Hence,  when  usuiy  is  not  set  up  as  a  sep- 
arate defence,  unless  it  is  so  gross  as  to  raise  the  presumption  of 
fraud,  the  proof  pf  its  existence  may  be  justly  disregarded.  Where  \ 
an  accommodation  note  is  purchased  at  a  rate  of  discount,  exceed- 
ing that  of  lawM  interest,  the  transaction,  in  judgment  of  law,  is 
usurious,  but  the  mere  &ct  that  it  is  so,  is  no  evidence  of  the  bad 
faith  of  the  purchaser ;  is  no  evidence  that  he  knew,  or  suspected, 
that  the  holder  of  the  note,  from  whom  he  derived  his  title,  had^ 
no  right  or  authority  to  transfer  it 

The  objection  that  remains  to  be  stated,  is,  at  first  view,  more 
plausible  than  those  that  have  been  considered.  The  plaintiff,  it 
is  said,  can  have  no  titie  to  the  note,  unless  it  was  endorsed  by 
Geiasenhainer,  the  payee,  and  its  endorsement  by  him  is  disproved 
by  the  evidence.  It  is  true,  his  name,  in  his  own  handwriting,  is 
on  the  back  of  the  note,  but  the  note  was  never  delivered  by  him, 
either  to  Parker,  or  to  any  one,  either  for  value,  or  for  the  pur- 
pose of  being  negotiated,  and  to  render  an  endorsement  valid,  as 
passing  a  titie,  such  a  delivery  is  alleged  to  be  essential.  In  sup- 
port of  this  position,  we  are  referred  to  several  cases,  in  which  the 
courts,  in  England,  have  held  that  a  plea,  denying  the  endorse- 
ment of  a  payee,  is  sustained  by  proof  that  the  bill  or  note,  on  the 
back  of  which  his  name  is  written,  was  never  delivered  by  him, 
with  the  intent  of  passing  an  immediate  title,  or  an  authority  to 
transfer  it.  The  authority  of  these  cases,  to  which  several,  not 
cited  by  defendant's  counsel,  might  be  added,  is  not  meant  to  be 
I  denied,  but  upon  examining  them,  it  will  be  found  that  in  not 
one  of  them  was  it  proved  that  the  plaintiff  was  a  bond  fide  holder, 
I  for  value,  and  in  most  of  them  it  is  distinctly  admitted  that,  had 
this  proof  been  given,  the  defence  would  not  have  been  allowed  to 
>  prevail    The  doctrine,  therefore,  which  these  cases  establish,  is 
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this,  and  only  this,  that  where  the  non-delivery,  by  the  payee,  of  J 
a  negoti|tble  bill  or  note  is  proved,  the  burden  of  showing  that  | 
a  valid  title  was  acquired,  by  its  subsequent  delivery  to  a  holder, 
without  notice,  and  for  value,  is  cast  upon  the  plaintiff.  I 

The  case,«in  which  the  law  on  this  subject  seems  to  have  been 
the  most  fiilly  considered,  is  that  of  Marston  v.  AUen^  in  the  Court 
of  Exchequer,  (8  Mees.  &  Welsby,  494.)  The  action  was  against 
the  acceptor  of  a  bill  of  exchange,  which,  the  declaration  averred, 
had  been  endorsed  by  the  payee,  John  Hanop,  to  one  E.  Marston, 
and  by  him  to  the  plaintiff.  The  plea  denied  the  endorsement  of 
the  payee.  Upon  the  trial,  Hanop  was  called  as  a  witness  for  the 
defendant,  and,  admitting  that  his  name  on  the  back  of  the  bill 
was  in  his  own  handwriting,  swore  that  he  had  received  the  bill 
as  the  accountant  of  a  bank,  to  which  it  belonged,  and  that  he  had 
delivered  it  to  a  clerk,  one  W.  Marston,  to  be  kept  by  him  in 
safe  custody  for  the  bank. 

E.  Marston,  the  second  endorser,  was  then  called  as  a  witness 
for  the  plaintiff,  and  proved  that  he  had  received  the  bill  from  W. 
Marston^  for  value,  and  that  he  had  endorsed  and  delivered  it,  for 
value,  to  the  plaintiff.  To  rebut  this  evidence,  the  counsel  for  the 
defence  then  offered  to  show  that  "both  E.  Marston  and  the  plain- 
tiff had  received  the  biU  with  full  knowledge  of  the  fraud  com- 
mitted by  W.  Marston,  in  transferring  it  The  learned  Judge 
who  tried  the  cause,  held  that  this  proof  was  inadmissible,  under 
the  pleadings,  and  directed  the  jury  to  find  a  verdict  for  the  plain- 
tiff. A  new  trial  was  moved  for,  on  the  ground  that  the  evidence, 
so  offered,  was  improperly  rejected.  The  court  in  bank,  after  a 
full  argument,  being  of  that  opinion,  the  motion  was  granted,  and 
a  new  trial  ordered. 

Alderson,  B.,  in  delivering  the  judgment  of  the  court,  said,  {yn- 
ier  alia^)  "  that  they  had  been  much  pressed  with  the  difficulty 
that  there  had  been  a  delivery  of  the  bill  to  the  plaintiff  for  the 
purpose  of  transferring  it,  and,  no  doubt,  (he  added,)  had  this  de- 
livery been  bond  fde^  and  for  value,  it  would  have  been  quite 
sufficient  to  give  a  title  to  the  plaintiff."  He  then  proceeded  to 
lay  down  the  general  rule  of  law,  in  the  words  following :  "  By 
the  law  merchant,  every  person,  having  possession  of  a  bill,  has, 
notwithstanding  any  fraud  on  his  part,  in  acquiring  or  transferring 
it,  fiill  authority  to  transfer  said  bill,  but  with  this  limitation;  that 
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to  make  such  transfer  valid,  there  must  be  a  delivery  by  him,  or 
by  some  subsequent  holder  of  the  bill,  to  some  one  who  receives 
such  bill,  bond  fide  and  for  value,  and  is  himself  either  the  holder, 
or  the  person  through  whom  the  holder  claims."  (Vide,  also, 
Lloyd  V.  Howard,  20  Law  Jour.  R  (N.  S.  p.  1 ;)  1  «Law  &  Eq. 
R.  227 ;  Palmer  v.  Richards,  1  Law  &  Eq.  R  529 ;  Hardey  v. 
Towers,  4  Law  &  Eq.  R  $31.) 

It  is  obvious  that  the  termis  of  the  rule,  thus  laid  down,  were 
carefully  selected,  and  they  plainly  embrace  the  case  before  us. 
Parker,  notwithstanding  his  possession  and  transfer  of  the  note 
were  fraudulent,  had  AiU  authority  to  transfer  it  to  a  person,  re- 
ceiving it  without  notice  of  the  fraud,  and  for  value.  The  evi- 
dence shows  that  it  was  so  received  by  Palmer,  to  whom  he 
delivered  it,  and  that  Palmer  is  the  person  through  whom  the 
plaintiff,  the  present  holder,  claims. 

It  follows  that  the  verdict  for  the  defendant  is  against  law  and 
evidence,  and  must  be  set  aside,  and  a  new  trial  be  ordered ;  and 
if,  upon  the  next  trial,  the  evidence  shall  be  the  same  as  upon  the 
first,  the  jury  must  be  instructed  to  find  a  verdict  for  the  plaintiff 
for  the  amount  of  the  note,  with  interest 

New  trial,  costs  to  abide  event 


Abraham  B.  Miller  and  others  v,  Nathan  C.  Platt  and  others. 

An  efeetment,  to  recover  a  strip  of  ground,  of  eleven  inebet  in  width,  by  about 
twenty-eight  feet  in  depth.  The  oonrt  concluded,  that  the  graxktor  of  the  plaintiff 
had  the  title,  under  the  conveyanceB  in  evidence,  and  that  the  jury  must  so  have 
found,  had  that  been  the  only  question  submitted  to  them. 

.The  plaiotlff  and  defendant  were  adjoining  owners  of  parcels  of  ground,  derived 
from  a  common  source  of  title,  by  deeds,  dated,  respectively,  in  1828  and  1829. 

The  strip  in  question  lay  between  the  southerly  wall  of  a  hotel,  built  in  18S1,  by  the 
.grantor  of  the  plaintiff,  and  the  northerly  wall  of  a  building,  called  a  bindery, 
erected  subsequently  (but  in  1881  or  1882)  by  the  gprantor  of  the  defendants. 
'  But  the  foundation  of  the  latter  wall,  below  the  surface,  covered  the  strip  in 
question,  and  touched  the  foundation-wall  of  the  hotel.  Above  the  surfiMse,  the 
wall  of  the  bindery  receded,  so  as  to  leave  the  space  in  question.  After  being 
carried  up  some  distance  from  the  ground,  the  westerly  wall  of  the  bindery  waa 
built  over  the  space,  and  touched  the  wall  of  the  hotel ;  and,  on  the  easterly  side, 
the  wall  of  the  bindery  was  run  across  the  space.  There  was  some  evidence  that 
the  roof  of  the  latter  building  covered  the  whole  of  the  space  in  question. 
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TbU  space,  called  an  "  alley-way,''  **  dndn,"  or  "  powage-way,"  had  always  been 
nsed  by  the  occupants  of  the  hotel,  from  1881  to  1847.  The  opening,  to  the 
westward,  into  Theatre  alley,  was  shut  by  a  gate,  erected  and  maintained  by 
theniy  and  the  owners  of  the  adjoining  lot»  nnder  whom  the  defendant  claimed,, 
neyer  claimed  a  right  to  the  alley,  or  to  any  interest  therein,  daring  that  period. 

Seid,  that  neither  the  extension  of  the  foundation- wall  below  the  surface,  nor  the 
running  the  wall,  in  the  rear,  across  the  strip,  nor  the  extension  of  the  wall  over 
the  drain  in  fronts  and  the  roofing  oyer  the  whole,  though  done  more  than  twenty 
years  before  the  trial,  was  sufficient  to  oonstitate  an  adverse  possession,  to  divest 
the  plaintiflb'  title  by  deed. 

An  adverse  possession,  to  constitute  a  bar,  must  be  an  actual  and  a  hostile  poesea- 
don,  and  not  a  mere  treapassw  It  involves  an  assumption  of  the  right  to  the 
land  in  question,  from  the  tune  It  is  alleged  to  have  conmienced,  and  a  continued 
holding,  with  such  continued  assertion  of  rights  Claim  of  title,  and  exdudve 
claim,  is  essential  to  it 

Blfiid,  also,  that  the  legal  owner  of  the  strip  in  question,  was  not  estopped  from 
setting  up  his  tiUe,  by  having  suffered  the  erection  of  the  wall  of  a  new  building, 
vpon  the  epace  in  question,  in  the  manner  stated  in  the  case.  EQs  non-interference 
might  excuse  a  trespass,  but  could  not  operate  to  divest  and  transfer  a  titie. 

The  eases,  upon  the  doctrine  of  estoppel,  referred  to;  and  the  distinction  shown 
between  what  shall  take  effect  as  a  license,  or  take  away  the  character  of  a 
trespass,  and  what  shall  defeat  an  estate. 

ffdd,  that  merely  standing  by  and  suffering  another  to  erect  a  buildmg,  or  wall,  on 
land,  is  not  dfectual,  in  a  court  of  law,  to  give  a  titisi  That  a  court  of  equity 
may,  sometimes^  in  cases  of  this  nature,  be  applied  to,  to  protect  an  innocent 
party,  who  has  been  misled,  and  expended  his  money,  in  consequence  of  the  acts 
or  representations  of  the  owner,  when  the  case  amounted  to  a  fraud. 

(Bef<n«  BoewoBXH  and  WooDBurr,  J.  J.) 

Heard,  January ;  decided,  February,  1856. 

The  case  came  up,  on  the  verdict  of  a  jury  in  &yor  of  the 
defendants,  upon  a  case  made,  with  liberty  to  torn  the  same  into 
a  bOl  of  exceptions. 

The  &ct8  are  folly  stated  in  the  opinion  of  the  coi 


A.  H,  Dana,  for  plaintiflk. 

F.  &  Van  Winkk,  for  defendants. 

\^vri  ^t  iJ  7'.  .• 

Bt  the  Coubt.  Woodbufp,  J. — ^This  action  is  bfoi^htM^iii 
the  plaintiffs,  to  recover  the  possession  of  a  strip  of  ground,  situ- 
ated upon  the  easterly  side  of  Theatre  alley,  in  this  city,  adjoining 
the  southerly  or  rear  wall  of  the  building  known  as  the  Clinton 
Hotel,  which  fronts  upon  Beekman  street,  at  the  comer  of  the  said 
alley.  Although  a  larger  piece  of  ground  was  ckdmed,  in  the 
D.— V.  18 
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plaintLBb'  oomplaint,  it  is  now  conceded,  that  the  controversy,  on  the 
trial,  was  confined,  simply,  to  a  space  about  eleven  inches  in  width, 
in  Theatre  alley,  and  running  eastwardly  twenty-eight  feet,  towards 
Nassau  street,  between  the  southerly  wall  of  l^e  hotel,  which  was 
built  in  1831,  and  the  northerly  wall  of  a  building,  afterwards 
erected,  in  1881  or  1882,  by  the  trustees  of  the  American  Bible 
Society,  grantors  of  the  defendants. 

In  1828,  the  executors  of  Mrs.  Ann  White,  the  former  owner  of 
all  the  ground  between  Nassau  street  and  Theatre  alley,  extending 
from  Beekman  street  southerly  of  the  premises  in  question,  con- 
veyed  to  Philip  Hone  the  westwardlj  one  half  of  lot  No.  5,  upon 
a  map  of  the  property  of  the  said  Ann  White,  and  to  certain  per- 
sons, trustees  of  the  Clinton  Hall  Association,  the  eastwardly  one 
half  of  the  same  lot  On  the  first  of  May,  1829,  the  same  executors 
conveyed  to  the  trustees  of  the  Bible  Society,  lots  Nos.  6  and  7, 
upon  the  same  map. 

It  appears,  by  the  map  and  deeds,  that  the  lots  Nos.  6  and  6 
adjoined  each  other,  and  extended  tram  Nassau  street  to  Theatre 
alley,  and  that  the  line  of  division  is  a  straight  line  from  the  street 
to  the  alley. 

Soon  after  these  conveyances,  the  respective  purchasers  erected 
buildings  upon  the  premises.  Mr.  Hone,  in  1881,  built  the  Clinton 
Hotel,  fronting  Beekman  street,  and  running  down  the  line  of 
Theatre  alley,  to  a  line,  which  is  now  the  northerly  boundary  of 
the  strip  in  dispute,  not  covering  his  whole  lot,  but  leaving  a  yard 
in  the  interior  space,  easterly  of  the  building. 

It  is  now  claimed,  by  the  plaintiff,  that  the  building  did  not^  in 
&ct)  extend  southerly  to  the  Une  of  the  lot  No.  6,  as  it  might 
have  done,  but  that  Mr.  Hone  left  the  narrow  strip,  of  eleven  or 
twelve  inches,  along  the  end  of  the  building  communicating  with 
the  hotel-yard,  for  a  drain,  and  that  it  was  used  as  such  drain  by 
the  occupants  of  the  hotel,  and,  in  some  instances,  as  a  passage 
from  the  hotel-yard  into  the  alley ;  and  was  used  or  occupied  in 
no  other  manner,  and  by  no  other  persons,  down  to  1847  or  1848, 
when,  in  consequence  of  the  construction  of  a  sewer  in  Beekman 
street,  its  use  as  a  drain  became  unnecessary,  and  it  was  then  closed 
up,  permanently,  at  the  outer  end,  on  Theatre  alley,  by  a  brick 
wdl. 

And  the  plaintiff  insist,  that  this  drain  was  included  in  the  deed 
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to  Mr.  Hone,  from  the  fact  of  such  use  and  occupation,  and  also 
firom  an  alleged  necessity  to  include  that  within  his  boundaries,  in 
order  to  give  him  the  number  of  feet  which  the  deed  purports  to 
conyej  to  him,  while,  without  this  strip,  the  Bible  Society  have 
quite  as  many  feet  as  the  deed  to  the  trustees  purported  to  grant; 
and,  especially,  because,  unless  this  strip  is  so  included,  the  south- 
erly line  of  lot  No.  5,  and  northerly  line  of  No.  6,  instead  of  being 
a  straight  line,  (as  laid  down  on  the  map,  by  which  the  deeds  were 
given,)  after  running  westwardly,  from  Nassau  street,  about  seventy 
feet,  turns,  at  right  angles,  to  the  north,  across  this  disputed  strip 
of  land,  and  then  is  continued  to  Theatre  alley,  making  what  is 
called  a  jog,  on  the  northerly  line  of  the  defendants'  premises,  and 
adding  so  much,  at  least,  to  the  width  of  the  lots,  as  described  in 
the  deeds  to  the  Bible  Society. 

The  testimony  of  the  surveyor,  Mr.  Serrell,  was,  that  Clinton 
Hall  and  the  hotel  were,  architecturally,  one  building,  and  that  the 
wall  of  Clinton  Hall  was  built  along  the  whole  of  their  southerly 
line, «.  c,  a  little  over  fifty  feet,  of  the  seventy  feet  above  mentioned. 
The  hotel-privies  were  next  adjoining,  and  they  appear  to  have 
been  built  upon  the  same  line,  continued ;  and  it  is  only  necessary 
to  add  the  drain  in  question,  to  the  plaintiff'  premises,  to  make 
the  line,  firom  the  street  to  the  alley,  straight  and  continuous,  as  it 
is  laid  down  upon  the  map,  to  which  the  deeds  refer,  and  this,  at 
the  same  time,  leaves  to  the  defendants  the  full  quantity  of  land 
described  in  the  deeds,  under  which  they  clainL 

Upon  a  carefiil  examination  of  the  case,  I  am  constrained  to 
to  say,  that  the  evidence  is  convincing,  that  the  strip  of  ground 
in  question,  is  included  in  the  deed  to  Mr.  Hone,  and  is  not  em- 
braced in  the  conveyance  to  the  Bible  Society,  and  that  the  jury 
must,  upon  the  evidence,  have  so  found.  If,  however,  the  case 
had  been  submitted  to  the  jury  upon  the  mere  question  whether 
the  premises  were  embraced  in  the  deed  to  Mr.  Hone,  and  the 
verdict  had  been  rendered  against  the  plaintiff  upon  that  point, 
it  might  have  been  difficult  to  say  that  the  finding  was  so  against 
the  weight  of  evidence,  that  it  should  be  disturbed. 

But  the  case  was  not  submitted  to  the  jury  upon  that  question 
alone. 

There  was  evidence  on  the  part  of  the  defendants,  that  the 
building  erected  by  the  Bible  Society  for  a  book-bindery,  on 
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Theatre  alley,  was  built  in  1831,  after  the  erection  of  the  hotel ; 
that  although  the  northerly  wall  of  that  building  above  the  sur- 
face of  the  ground  did  not  cover  the  premises  in  question,  yet  its 
foundation  wall  extended  underground  the  whole  width  of  the 
disputed  strip  to  the  foundation  of  the  hotel  wall ;  and  that  its 
easterly  wall  was  also  extended  across  the  inner  or  easterly  end 
of  the  disputed  premises ;  and  that  its  westerly  wall,  after  being 
raised  some  seven  feet  firom  the  ground,  was  carried  across  over 
the  outlet  of  this  drain  or  passage-way  to  and  against  the  wall  of 
the  hotel,  and  was  so  carried  up  to  the  roof.  And  that  it  being 
thus  partially  enclosed  on  three  sides,  the  roof  of  the  bindery 
was  extended  over  it  to  the  wall  of  the  hotel.  Upon  a  part  of 
these  claims  there  is  conflicting  evidence,  but  there  is  testimony  to 
the  effect  stated. 

There  was  evidence  wholly  uncontradicted,  that  from  the  time 
of  the  erection  of  the  buildings,  this  strip  of  ground  in  question, 
(called  by  the  witnesses  "  an  alley  way,"  or  "  drain,"  or  "  pas- 
sage way,")  remained  as  it  then  was  until  1847;  that  it  was 
always  used  exclusively  by  the  occupants  of  Clinton  hotel ;  that 
it  was  never  used  by  the  Bible  Society,  nor  by  any  person  except 
such  occupants ;  that  its  use  was  as  a  drain  from  the  hotel,  and 
sometimes  persons  passed  through  from  the  hotel  yard  to  Theatre 
alley ;  and  that  the  opening  to  Theatre  alley  was  provided  with 
an  iron  gate,  and  afterwards  with  a  wooden  gate,  which  was  main- 
tained by  the  occupants  of  the  hotel,  imtil  1847  or  1848,  when, 
as  above  stated,  on  the  construction  of  the  sewer  in  Beekman 
street,  the  opening  to  Theatre  alley  was  bricked  up  by  the  occu- 
pants of  the  hotel. 

In  view  of  these  and  other  circumstances  testified  to,  in  respect 
to  which  there  was  some  conflict,  the  jury  were  instructed,  that 
if  they  were  satisfied  that  the  d^d  to  Mr.  Hone  embraced  the 
premises  in  dispute,  the  plaintiff  were  entitled  to  recover,  unless 
they  are  shut  off  by  an  adverse  possession  or  by  estoppel,  and 
that  in  either  of  these  ways  the  plaintiffs  may  have  lost  it,  and 
then  the  use  of  the  alley  gave  only  an  easement  to  the  plainti£& 
And  again,  if  the  land  belonged  to  the  plaintiffs  by  deed,  the  en- 
closure by  the  defendants  was  a  sufficient  adverse  possession,  and 
"  if  you  find  that  the  defendants  laid  the  foundations,  built  the 
roof  and  the  front  wall,  and  so  took  possession  more  than  twenty 
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years  ago,  then  the  plaintiff,  b j  their  use,  acquired  an  eaaement 
only."  ' 

These  instructions  assume  that  the  title  was  in  the  plaintiff 
and  not  in  the  defendants,  and  that  the  defendants  may  acquire  a 
title  by  adverse  possession  at  the  same  time  that  the  plaintiffs  are 
acquiring  a  prescriptive  title  to  an  easement  in  their  own  land. 
This  appears  to  me  paradoxical,  and  inconsistent  with  the  nature 
of  an  easement,  as  well  as  with  the  requisites  to  an  adverse  pos- 
session. An  easement  is  a  right,  service,  or  privilege  which  a 
man  hath  in  the  lands  of  another,  not  in  his  own  lands.  The 
moment  he  acquires  the  title,  his  easement  is  extinguished.  Title 
to  an  easement  is  founded  in  grant,  or  that  prescription  which  pre- 
sumes a  grant ;  can  the  owner  be  presumed  to  grant  to  himself? 
And  an  adverse  possession  must,  I  apprehend,  be  exclusive  of  the 
owner. 

Taking  the  &cts  to  which  this  instruction  relates  most  favorably 
to  the  defendants,  the  defendants'  grantors  enclose  the  premises 
in  part,  by  pladng  a  foundation  wall  under  the  surface,  erect  a 
wall  on  three  sides,  leaving  the  premises  open  to  the  street,  some 
six  or  seven  feet  on  one  of  these  sides,  and  extend  a  roof  over 
the  whole,  while  the  remaining,  or  fourth  side  is  accessible  to  the 
real  own^r,  and  the  passage  is  in  part  used,  and  exclusively  used 
by  him,  both  as  a  passage  and  a  drain,  and  the  grantors  of  the  de- 
fendants not  only  neither  use  nor  occupy,  but  have  excluded 
themselves  therefrom.  I  am  not  able  to  perceive  how  the  plain- 
ti£b'  title  can,  by  such  a  condition  of  things,  be  converted  into  an 
eaaement  in  ano^er's  land ;  nor  how  the  defendants,  in  such  a  case^ 
can  gain  the  title  by  adverse  possession. 

The  adverse  possession  which  constitutes  a  bar  to  a  recovery, 
must  be  an  actual  and  a  hostUe  possession,  not  a  mere  trespass ; 
it  involves  the  assumption  of  a  right  to  the  land  from  the  time 
such  adverse  possession  is  alleged,  and  a  continued  holding  with 
the  assertion  of  right,  and  it  must  be  visible  and  notorious,  and 
of  such  a  character  as  excludes  the  exercise  of  the  ownership  by 
him  in  whom  is  the  real  title ;  and  it  must  be  hostile  in  a  sense 
that  indicates  an  intent  to  occupy  exclusively. 

See  authorities  collected  in  notes  to  Tayhr  v.  Hurd^  2  Smith's 
Lead.  Cases,  with  Am.  notes,  p.  89S-416 ;  CTapp  v.  BromagJuim^ 
9  Cow.  680 ;  Jackmi  v.  BiO^  5  Wend.  682 ;  Id.  y.  Frosty  6  Cow. 
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846 ;  La  Frambota  v.  Jackson^  8  Cow.  589 ;  Smith  v.  Bunting^  9 
J.  R.  174. 

The  Eevifled  Statutes  (2d  vol.  p.  294)  plainly  recognize  these 
requisites,  and  make  claim  of  title  exclusive  of  any  other  right, 
essential  to  constitute  such  a  possession  as  will  bar  ^e  owner.  I 
have  looked  in  vain  for  any  evidence  that  the  Bible  Society  ever 
claimed  title  to  the  premises  in  question.  The  defendants'  wit- 
ness, the  general  agent  of  the  society,  since  1886,  testifies  that  the 
society  never  claimed  any  right  in  it,  and  no  witness  states  the 
contrary.  Another  of  the  defendants'  witnesses,  and,  indeed,  all 
who  speak  of  its  use,  state  that  it  was  always  used  exclusively  by 
the  occupants  of  the  hotel.  It  was  cleaned  by  the  latter,  and  the 
agents  of  the  Bible  Society  not  only  did  not  exercise  this  act  of 
ownership  over  it,  but  complained  to  the  occupants  of  the  hotel, 
if  this  was  not  done  by  them. 

Under  such  circumstances,  I  am  of  opinion  that  the  partial  en- 
closure by  the  defendants,  did  not  constitute  an  adverse  posses- 
sion aj9  against  the  owners  of  the  hotel  property,  and  that  the 
jury  should  have  been  so  instructed.  It  is  true,  that  among  other 
things,  the  jury  were  told,  that  if  the  premises  were  an  open  pas- 
sage connected  with  the  hotel,  and  used  exclusively  by  them,  then 
the  defendants  have  no  claim  of  adverse  possession ;  but  they  were 
also  told,  that  "  if  there  was  a  foundation  under,  and  a  roof  over 
it,  and  the  front  enclosed,  as  the  defendants  say,  as  &r  back  as  the 
erection  of  the  Bible  House,"  that  was  a  sufficient  adverse  pos- 
session. In  the  absence  of  any  other  occupation,  such  an  enclo- 
sure would  undoubtedly  constitute  a  sufficient  possession,  but  to 
make  even  this  adverse,  it  must  have  been  taken  under  claim  of 
title  and  have  been  exclusive  of  the  owner,  and  cannot  be  adverse 
while  the  sole  and  exclusive  occupant  of  the  ground  thus  par- 
tially enclosed  by  the  defendants,  is  the  owner  himself. 

The  other  mode  in  which  the  jury  were  instructed  the  plainti£b 
may  have  lost  their  title  is  by  estoppel,  and  in  explanation  of 
that  subject  they  were  told,  that  if  the  defendant  acted  in  good 
fidth  in  erecting  his  new  building,  and  if  the  plainti£&  stood 
by  and  allowed  him  to  do  it,  without  notice  of  their  claim,  they 
are  not  allowed  to  maintain  it  now.  I  am  not  satisfied  that  this 
instruction  is  correct  It  is  true  that  in  T?ie  King  v.  The  Inhabit- 
ants'of  BiUierton,  (6  T.  R  554,)  Laurence,  Justice,  makes  this 
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observation: — "I  remember  a  case,  some  years  ago,  in  which 
Lord  Mansfield  wonld  not  suffer  a  man  to  recover,  even  in  eject- 
ment, where  he  had  stood  by  and  seen  the  defendant  bmld  on  his 
land.'*  But  I  have  sought  in  vain  for  any  other  case  in  England 
or  in  this  state,  in  which  it  has  been  held  that  mere  sUence,  when 
one  was  erecting  a  waU  upon  another's  land,  estopped  the  owner 
to  claim  the  title.  It  is  not  only  construing  sQence  into  a  license 
which  would  excuse  the  trespass,  but  is  creating  a  new  kind  of 
assurance,  resting  wholly  in  parol,  by  which  real  estate  is  to  be 
divested,  and,  ia  effect,  conveyed  to  ike  occupant 

While  the  law  requifes  conveyances  to  be  by  deed,  under  seal, 
or  under  the  solemn  form  of  records,  there  are  estoppels  by  deed 
and  estoppels  by  record,  which  conclude  a  parly  fix>m  claiming 
title.  But  in  the  face  of  the  statute  of  frauds,  which  requires 
writing,  to  create  or  vest  any  interest  in  lands,  we  should  be  veiy 
slow  to  give  to  an  estoppel  in  pais,  (the  evidence  of  which  is  to 
rest  in  mere  parol,  and  to  depend  upon  what  the  owner  said,  or 
even  whether  he  said  any  thing,)  to  operate  to  defeat  his  otherwise 
established  legal  title.  For  be  it  observed  in  this  case,  that  the 
jury  were  told  that  if  they  were  satisfied  that  the  plaintiff'  deed 
called  for.  this  strip  of  land,  the  plaintiff  may,  nevertheless, 
have  lost  it  by  the  estoppel  described. 

It  is  doubtiess  true  that,  in  determining  a  question  of  boimdary, 
where  the  proofs  of  location,  the  position  of  monuments,  and 
other  like  evidences  rest  in  parol,  Ihe  admissions  of  a  party  are 
competent  evidence;  and  sometimes,  when  relied  upon  by  the 
other  party,  are,  for  certain  purposes,  conclusive;  estoppels  m 
pais  are  admissions,  and  nothing  else. 

In  the  cases  of  The  Trustees  v.  Wiaiams,  (9  Wend.  147,)  and  DezeU 
V.  OdeUj  (S  Hill,  216,)  in  which  the  nature  and  effect  of  an  estop- 
pel tVi  jpais  are  discussed,  the  admissions  held  to  estop  the  party 
were  in  relation  to  matters  the  proof  whereof  lay  in  parol.  And 
so  also  are  the  cases  in  Englimd,  Heam  v.  JRogerSy  (9  Bam.  & 
Ores.  577 ;)  Puka/rd  v.  Oears,  (6  Ad.  k  Ellis,  469 ;)  and  Davis  v. 
Wtlkinscm,  (10, 96, 98.)  While,  on  the  other  hand,  in  the  WeOand 
Oanal  Cbmpany  v.  Sathavxiy,  (8  Wend.  480,)  the  admissions  con- 
tained in  the  defendant's  written  contract  were  held  ineffectual  to 
estop  him  to  deny  the  &ct  of  the  plaintifb'  incorporation,  or  even  to 
dispense  with  proo^  and  it  was  also  held,  that  evidence  resting 
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in  records  could  not  be  supplied  by  proof  of  the  admissions  of  the 
party.  In  WhiJkney  v.  Holmes^  (15  Mass.  152,)  there  was  a  written 
agreement  by  which  certain  persons  were  authorized  to  survey 
and  fix  a  division  line,  and  the  survey  and  location,  in  pursuance 
of  that  agreement,  were  held  by  the  court  insufficient  to  operate 
as  a  transfer  of  the  title.  The  court  say,  no  man  is  barred  of  his 
right  by  way  of  estoppel  but  by  record  or  deed.  It  may  operate 
as  a  license  and  protect  the  defendant  for  an  act  which  would 
otherwise  be  a  trespass,  for  such  a  license  may  be  by  parol.  In 
Oerrish  v.  The  Prt^prietors  of  Union  Wharf  (26  Maine,  18  Shep. 
384,)  an  agreement  in  writing,  not  under  seal,  was  held  insuffi- 
cient to  estop  a  party,  and  the  court  say,  "  One  cannot  be  barred 
by  an  estoppel  of  his  right  to  an  estate  but  by  deed  or  record." 

Lord  Coke  in  commenting  upon  Littleton,  (§  667,)  wherein  it  is 
observed  that  "a  man  shall  be  estopped  by  matter  in  &ct)  though 
there  be  no  writing  by  deed  indented  or  otherwise,"  says,  'Hhere 
be  three  kinds  of  estoppels,  viz.,  by  matter  of  record,  by  matter 
in  writing,  aa  by  deed  indented,  acquittance  by  deed,  or  defeas- 
ance by  deed,  and  by  matter  in  jxiw,  as  by  livery,  by  entiy,  by 
acceptance  of  rent,  by  partition,  and  by  acceptance  of  an  estate." 

And  in  Brawn  v.  TFAecfer,  (17  Connect  845,)  Chief  Justice  Wil- 
liams held,  that  an  agreement  in  writing  that  partition  should  be 
made  by  three  persons  designated,  an  actual  division  by  such  per- 
sons, and  occupation  by  the  parties  for  eighteen  years  conform- 
ably to  such  partition,  were  sufficient,  within  the  rule  stated  by 
Lord  Coke,  to  estop  each  of  the  parties. 

In  Doe  V.  JRosserj  (8  East.  15,)  a  submission,  under  bonds  to  an 
arbitrator,  and  an  award  in  pursuance  thereof,  concluded  the 
claimant.  In  Sheperd  v.  RyerSy  (15  J.  B.  496,)  in  an  action  of 
assumpsit,  in  relation  to  the  effect  of  a  covenant  for  a  division  of 
land  owned  jointly,  which  division  should  be  made  by  persons 
therein  mentioned,  coupled  with  an  award  making  partition, 
Thompson,  Chief  Justice,  says,  "  The  partition  made  by  the  per- 
sons appointed  for  that  purpose,  might  be  considered  in  the  nature 
of  an  award  of  arbitratoiB,  which,  though  it  might  not  have  the 
operation  of  conveying  the  land,  might  estop  the  defendant  from 
setting  up  his  titie."  And  the  case  of  Emans  v.  Thimhvll^  et  al^ 
(2  J.  B.  814,)  holds  an  agreement  entered  into  one  hundred  and 
thirty-six  years  before  the  time  of  the  trial,  for  the  settlement  of 
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a  oontroreorsf  in  r^ard  to  the  tide,  dedaring  that  the  lands  spe- 
Gifted  respectivelj,  should  be  owned  and  held  by  each  as  therein 
mentioned,  with  an  ocoupation  in  conformity  to  such  agreement, 
fi>r  a  period  as  remote  as  the  memory  of  mtnesses  could  reach, 
shall  be  deemed  condusiye,  "though  deficient  in  apt  terms  to 
passafee,  the  agreement  ought  to  bind,  especially  after  such  a  lapse 
of  time  accompanied  by  so  long  an  acquiescence."  There  is  cer- 
tainly no  warrant  in  eitixer  of  these  cases  for  the  proposition  that 
the  owner  of  the  fee,  by  standing  by  and  seeing  his  neighbors 
build  on  his  land,  loses  his  title. 

It  is  true  that,  in  Saylea  v.  Smithy  (12  Wend.  67,)  upon  pv^oif 
among  other  things,  that  the  assignor  of  the  defendant,  in  eject- 
ment^ had  admitted  by  parol,  that  the  premises  belonged  to  one 
Bradley,  £rom  whom  he  had  agreed  to  purchase  the  same,  at 
the  time  Bradley  took  his  deed  from  the  former  owner,  the 
court  say  that  the  defendant  is,  as  one  holding  imder  Bradley, 
estopped  to  set  up  a  title  acquired  long  prior  to  Bradley's  pur- 
chase. But  in  relation  to  this  case  several  observations  are  per- 
tinent What  was  said  in  regard  to  the  estoppel  was  wholly  un- 
neceasary,  and  the  case  did  not  require  any  decision  on  the  point 
Nor,  ind^d,  was  it  decided  at  all  on  that  ground,  the  defendant's 
title  being  held  divested,  and,  in  truth,  vested  in  the  plaintifi^ 
upon  other  grounds.  Again,  it  is  not  very  dear  by  the  report  of 
the  case,  what  was  held  to  amount  to  an  estoppel,  viz.,  the  parol 
admission  that  the  premises  bdonged  to  Bradley,  or  the  agree- 
ment which,  by  parol,  he  admitted  that  he  made  with  Bradley. 
If  the  former,  then  there  was  no  propriety  in  calliDg  it  an  estop- 
pel, for  it  does  not  appear  to  have  come  to  the  ear  o^  or  to  have 
been  acted  upon  by  any  body  interested  ih  the  matter ;  if  the 
latter,  then  it  does  not  appear  that  the  agreement  to  purchase  was 
in  writing ;  and  to  hold  a  parol  admission  of  a  parol  agreement 
an  estoppel  sufficient  to  bar  a  man's  legal  title,  is  to  give  effect  to 
a  parol  agreement  as  an  estoppel  barring  a  legal  claim  to  land, 
when,  by  the  statute  of  firauds,  no  title  nor  interest  in  land  can 
be  created  by  parol.  And  even  if  this  case  be  taken  as  well  de- 
cided, on  the  groxmd  that  there  was  an  agreement  which  operated 
as  an  inducement  to  Bradley  to  take  his  deed  and  pay  the  consid- 
eration, upon  which  assumption  alone  is  there  any  color  for  call- 
ing this  a  case  of  estoppel,  it  is  obvious  that  such  an  agreement 
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presents  a  very  different  question  from  the  present;  it  is  upon 
consideration,  and  is  mutual,  and  is  in  its  nature  sufficient^  if  val- 
id for  any  purpose,  to  create  an  interest  in  the  land  itself.  But 
however  that  can  be  viewed,  so  fiaff  as  it  can  be  taken  to  coun- 
tenance the  doctrine  contended  for  in  this  case,  the  decision  of  the 
same  court  in  Swick  v.  Sears^  (1  Hill,  17,)  warrants  us  in  saying 
that  it  is  not  law.  In  the  latter  case,  the  defendant  in  ejectment 
offered  to  show  that  when  he  purchased  the  premises  in  question, 
the  plaintiff  not  only  stood  by  and  saw  him  purchase,  and  pay  his 
money  therefor,  but  that  the  plaintiff  advised  the  purchase  and 
th4%iving  the  deed  to  the  defendant,  and  declared  that  it  would 
pass  the  premises  and  make  the  defendant's  title  perfect,  and  yet 
the  court  rejected  the  evidence  on  the  trial,  and  the  ruling  was 
sustained  in  the  Supreme  Court,  who  held  the  plaintiff  not  estopped, 
in  a  court  of  law,  to  assert  his  own  title,  notwithstanding  these  acts 
and  clear  admissions,  so  unequivocally  made  with  a  view  to  influ- 
ence the  defendant's  conduct,  and  relied  upon  and  acted  upon  by 
him.  That  case  is  &r  stronger,  and  much  more  fully  meets  the 
requisites  of  an  estoppel  in  pcds^  than  the  mere  silence  while  a 
wall  was  constructed  in  the  present  case ;  and  if  the  former  does 
not  bar  the  claim  of  title  in  a  court  of  law,  surely  the  latter  will 
not 

See  also,  on  this  subject,  the  case  of  MSkr  v.  The  Avbwm  arvi 
Syracuse  R  R  Cb.,  (6  Hill,  61.) 

The  rule  contended  for  suggests  several  inquiries,  which,  I 
think,  show  that  it  cannot  be  sustained.  K  standing  by  and 
allowing  another  to  erect  a  building  on  one's  land,  bars  the  owner's 
claim,  what  estate  is  thereby  acquired  by  the  builder?  a  fee,  or  a 
term  to  cease  with  the  decay  or  destruction  of  the  building  7 
What  kind  of  a  building  is  it,  the  erection  of  which  produces  this 
effect?  a  brick  or  stone  building  only,  or  one  of  wood  also  ?  Is 
the  rule  confined  to  what  is  in  common  parlance  a  building,  or 
will  it  apply  to  any  erection?  and  if  so,  of  what  height,  or  depth, 
of  what  materials,  and  of  how  permanent  a  construction  ?  Will 
it  apply  to  a  board  fence,  or  a  line  of  stakes  driven  into  the 
groimd? 

The  proposal  of  these  inquiries  seems  to  me  to  suggest  what 
there  is  of  real  foundation  for  this  supposed  rule,  viz.,  where  the 
acts  or  declarations  of  the  owner  have  been  such  as  to  mislead  an 
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innocent  party,  who,  in  a  reliance  thereon,  known  to  or  induced 
intentionally  by  such  owner,  has  expended  his  money  in  such 
wise,  that  to  suffer  the  owner  to  Maafy  his  own  acts  or  declara- 
tions by  asserting  a  title  inconsistent  therewith,  would  be  to  per- 
mit a  fraud,  a  court  of  equity  will  restrain  the  latter  just  so  far 
as  is  necessary  to  prevent  the  fraud  and  protect  the  innocent  and 
otherwise  defrauded  party.    (7  Barb.  409,  8  Barb.  102.) 

This  is,  I  apprehend,  the  only  foundation  for  the  supposed  rule 
contended  for.  The  court  of  equity  interferes,  not  upon  the  ground 
that  the  legal  title  "  is  lost,"  as  suggested  in  the  present  case,  but 
that  it  is  inequitable  to  permit  the  party  to  assert  it ;  and  such  is 
the  language  of  the  equity  cases  upon  the  subject  {Wendell  v. 
Van  Rensselaer,  1  John.  Ch.  E.  34.)  "  If  one  man  knowingly,  though 
passively,  by  looking  on,  suffers  another  to  purchase  and  expend 
money  on  land,  under  an  erroneous  opinion  of  title,  without  mak- 
ing known  his  claim,  he  shall  not  afterwards  be  permitted  to 
exercise  his  legal  right  against  such  person;  it  would  be  an  act  of 
fraud  and  injustice,  and  his  conscience  is  bound  by  this  equitable 
estoppel."  See  numerous  cases  in  equity,  cited  by  Chancellor 
Kent,  to  the  same  effect;  and  see,  also,  Toton  v.  Needham,  (8 
Paige,  546.)  In  Storrs  v.  Barker,  (6  John.  Ch.  R  166,)  the  same 
rule  is  established  in  equity,  and  the  suggestion  of  Lord  Mans- 
field, of  the  existence  of  any  such  rule  in  a  court  of  law,  is  ques- 
tioned. And  this  view  of  the  rule  is  conformable  to  the  decision 
in  Swick  V.  iSears,  above  referred  to,  in  which  Mr.  Justice  Bronson, 
in  giving  the  opinion  of  the  court  upon  the  effect  of  the  alleged 
estoppel,  says,  ''  If  the  defendant  finds  it  necessary  to  rely  upon 
this  part  of  his  case,  he  must  go  to  a  court  of  equity." 

The  propriety  and  reasonableness  of  a  resort  to  a  court  of  equity 
appears,  also,  in  this,  that  that  court  can  adapt  its  restraint  to  the 
nature  of  the  act,  and  to  the  extent  of  the  danger  of  fraud,  and 
in  that,  will  regard  the  nature  of  the  acts,  done  in  reliance  upon 
the  admissions  complained  of.  In  case  of  a  purchase,  they  may 
secure  to  the  purchaser  the  frdl  benefit  of  his  purchase ;  {Niven  v. 
BeOcnap,  2  J.  R.  578^;  Hall  v.  Fisher,  9  Barb.  S.  C.  R.  81 ;  and 
Dennison  v.  My,  1  Barb.  S.  C,  R  610 ;)  where  a  party  has  entered 
under  a  parol  agreement  for  a  purchase,  and  made  improve- 
ments, equity  may  enforce  the  agreement,  upon  the  principles  of 
a  part  performance.    (Parkkurst  v.  Van  Corilandt,  14  J.  R  16.) 
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If  a  building  be  erected,  they  may  protect  the  building,  bo  long  as 
it  shall  stand  If  a  wall  be  built,  they  may  allow  it  to  be  pre- 
served in  its  position,  or  compel  the  claimant  to  pay  the  expenses 
of  its  removaL  But  in  neither  of  these  last  tVo  cases,  is  it  neces- 
sary, to  prevent  firaud,  that  the  fee  should  be  deemed  to  be  lost  to 
the  owner  of  the  land,  merely  because  he  has  acquiesced  in  an 
erection  of  either  a  wall  or  building  thereon.  In  such  case  a  court 
of  law  may,  perhaps,  go  so  &r  as  to  say,  that  if  the  owner  stands 
by,  and  suffers  a  wall  or  building  to  be  so  erected,  he  shall  not 
afterwards  maintAJn  trespass  therefor,  but  his  acquiesence  shall  be 
deemed  a  license ;  but  I  am  decidedly  of  opinion,  that  the  court 
cannot  say  that  his  legal  title  is  lost  thereby.  (7  Barb.  409 ;  8  id. 
102.)  If  we  were  now  disposing  of  the  question  in  this  case,  as  a 
court  of  equity,  taking  into  view  the  evidence,  that  by  the  quali- 
fications ded^edly  inserted  in  the  deed  to  the  defendant,  plainly 
intimating  a  doubt  of  the  title  of  the  Bible  Sodefy  to  the  land 
in  question,  the  situation  of  the  strip  of  land  itseli^  from  the  use 
and  enjoyment  of  which  the  society  was  excluded  by  the  walls 
then  standing  thereon,  and  especially  the  evidence  tibat  the  de- 
fendant's agents  were  informed  that  the  strip  belonged  to  the 
hotel,  we  should  hardly  be  able  to  say,  that,  by  the  very  slight 
evidence  affecting  the  plaintifla,  any  estoppel,  in  equity,  arose  to 
the  prejudice  of  their  title.  It  is,  at  least,  doubtM  whether  we 
should  be  warranted  in  saying,  that  the  plaintiff  knew,  or  had 
reason  to  know,  that  the  defendant  intended  to  build  oji  the  eleven 
inches  in  controversy.  To  justify  the  interference  of  a  court  of 
equity,  it  ought  very  clearly  to  appear,  not  only  that  the  defendant 
acted  in  good  &ith,  and  without  notice,  in  an  innocent  mistake, 
but,  also,  that  the  owner  knew  that  he  was  building  upon  the  very 
ground  in  question.  (10  Barb.  611 ;  28  Maine,  625,  and  cases 
above  cited  £rom  this  state.) 

Without  pursuing  this  inquiry,  it  must  suffice  to  say,  that  the 
inteiposition  of  this  court,  as  a  court  of  equity,  was  in  no  wise  in- 
voked by  the  defendant  Doubtless,  under  our  present  system  of 
pleading,  it  would  be  competent  for  a  defendant  to  set  up,  by  an- 
swer, his  equitable  claims,  and  if  the  fsucta  proved  were  such  as 
clearly  to  call  for  an  injunction,  they  would  avail  to  prevent  a 
judgment  inconsistent  with  such  equity,  and  they  might,  perhaps, 
avail  for  this  purpose,  as  a  defence,  even  though  that  answer  con- 
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tained  no  prayer  for  injunction,  or  other  affirmative  relief.  But 
the  defendant  has  here  presented  no  such  equitable  claim.  His 
defence  is  based  solely  upon  legal  grounds,  and  this  supposed  es- 
toppel will  not>  at  law,  avail  him. 

Upon  this  ground,  iJso,  then,  a  new  trial  must  be  granted. 

The  costs  must  abide  the  event 


Quirk  v.  Bodman. 

When  the  owner  of  a  bond  and  mortgage,  made  by  a  third  personi  applies  to 
another  to  make  a  loan  on  the  eeonrity  thereof,  but  refasee  to  do  to,  but 
purchases  them,  at  less  than  their  face,  and  takes  a  transfer  which  recites  a  sale, 
at  a  sun  named,  and  conTcys  them  in  pursuance  thereof,  the  transaction  will 
not  be  treated  aa  being,  in  effect,  a  mortgage,  merely  because  the  purchaser 
.gires  his  covenant  to  the  vendor^  to  resell  them  to  the  latter,  within  a  lime 
named,  and  on  conditions  specified. 

In  the  absence  of  all  evidence  of  the  inadequacy  of  the  consideration  paid,  and  of 
any  personal  liability  of  the  vendor  to  refund,  in  any  event,  the  m<mey  received 
as  the  price  of  the  transfer,  the  covenant  will  be  treated  as  a  conditional  sale. 

(Before  Oakubt,  Gb.  J.,  Dubb  and  Boswosm,  J.  J.) 
February,  1856. 

This  action  came  before  the  court  on  appeal,  by  the  defendant, 
jfrom  a  judgment  in  favor  of  the  plaintiff.  It  was  tried  before  Mr. 
Justice  Hoffinan,  without  a  jury,  on  the  16th  of  February,  1866. 

On  the  14th  of  May,  1849,  Jas.  A.  Morse  executed  to  Amos 
Ho^ns,  a  bond  for  $800,  payable  in  one  year,  with  interest,  and 
he  and  his  wife  executed  a  mortgage  upon  real  estate  in  Albany, 
N.  Y.,  to  secure  the  payment  of  the  money.  The  mortgage  wae 
duly  recorded. 

On  the  16th  of  July,  1849,  Hogins  applied  to  Robert  Prince, 
one  of  the  executors  of  Abraham  Cargill,  deceased,  for  a  loan  of 
money,  on  the  security  of  said  bond  and  mortgage.  Prince  re- 
vised to  make  a  loan,  but  suggested  to  Hogins  that  if  he  wished 
to  seU  the  bond  and  mortgage,  absolutely  and  hmdjvde^  for  $500, 
he  would  persuade  one  of  the  heirs  to  such  estate  to  buy  them. 
As  a  result  of  the  negotiations,  Hogins,  by  an  instrument  of  trans- 
fer, sold  and  assigned  the  bond  and  mortg^e  to  Prince,  as  exec- 
utor, for  $500. 
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In  the  afternoon  of  the  same  day,  Prince  executed  and  deliv- 
ered to  Hogins  a  paper,  reciting  such  purchase,  and  containing  a 
covenant  to  resell  them  to  Hogins  on  the  day  they  matured,  or 
within  two  months  thereafter,  for  $500,  and  interest  thereon,  and 
to  allow  the  amount  of  any  interesjtthe  obliger  might  pay  in  the 
mean  time,  but  stipulated  that  Prince  should  not  be  bound  to  re- 
sell, after  the  lapse  of  the  specified  time.  Hogins  did  not  repur- 
chase. 

In  October,  1854,  the  bond  and  mortgage  were  sold  to  the  plain- 
tiff, for  $500,  who  then  paid  for  the  same,  but  the  assignment  of 
them  was  not  executed  until  the  17th  of  April,  1852. 

On  the  27th  of  May,  1852,  the  premises  were  sold,  on  the  fore- 
closure of  a  prior  mortgage,  and  bought  by  A.  Mann,  Jr.,  for 
$2,150  sufficient  to  pay  the  previous  mortgage,  and  the  amount 
due  upon  the  bond  and  mortgage  in  question,  according  to  these 
terms. 

The  sum  which  the  plaintiff  claimed  to  be  then  due  to  him,  was 
$590.89. 

The  defendant,  who  had  acquired  the  equity  of  redemption,  and 
was,  also,  a  subsequent  mortgagee,  and  was  entitled  to  any  surplus 
there  might  be,  after  satisfying  the  two  mortgages,  insisted  that 
the  transaction  between  Hogins  and  Prince  was,  in  legal  effect^  and 
in  equity,  a  loan,  by  Prince,  to  Hogins,  and  that,  after  charging 
Prince  and  the  plaintiff,  as  the  assignee  of  his  rights,  with  the 
sums  paid  on  account  of  such  loan,  only  $135.85  was  due  to  the 
plaintiff. 

The  defendant  executed  and  delivered  to  the  plaintiff,  there- 
upon, an  agreement  to  pay  any  sum  which,  by  an  action  on  such 
agreement,  he  should  establish  to  have  been  due  to  him,  at  the 
time  of  such  foreclosure  and  sale,  upon  the  bond  and  mortgage  in 
question.  This  action  is  brought  on  that  agreement,  to  have  that 
question  adjudicated,  and  the  balance  due  ascertained. 

The  whole  case  turned  upon  the  nature  and  effect  of  the  nego- 
tiations, and  transactions,  between  Prince  and  Hogins. 

Prince  was  examined  at  the  trial.  As  his  evidence  was  not 
substantially  varied  by  the  other  testimony,  it  is  given  entire,  so 
fietr  as  it  relates  to  those  matters. 

Bobert  Prince  testified  as  follows :  Some  days  prior  to  the  16th 
July,  1849,  Amos  Hogins  applied  to  me,  to  borrow  some  money 
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on  a  mortgage  he  held  of  $800  from  the  estate  of  Abraham  Gargill ; 
I  was  one  of  the  executors ;  the  other  executors  were  sons  of  Car- 
gill  ;  I  told  him  there  had  been  arrangements  made  between  the 
heirs,  whereby  the  three  sons  were  to  have  the  use  of  the  personal 
property,  and  the  widow  the  real  estate,  as  that  was  to  be  divided; 
we  had  no  money  to  loan ;  he  wished  to  borrow  money  on  this 
mortgage  in  question ;  I  told  him,  if  he  had  a  disposition  to  make 
a  hand  fide  sale  of  the  mortgage,  and  would  sell  it  for  $500, 1  would 
persuade  one  of  the  boys  to  buy  it)  on  his  agreeing  to  sell  it  for 
$600  absolutely ;  I  told  them  they  had  better  buy  it,  and,  on  my 
advice,  they  agreed;  I  accordingly  drew  the  assignment  in  my 
name,  and  Valentine  Cargill,  one  of  the  executors,  gave  him  a 
check  for  $600,  on  the  Seventh  Ward  Bank.  After  perfecting 
the  agreement)  they  did  not  consider  they  had  any  bargain,  and  I 
prop^  if;  in  the  time  the  mortgage  had  to  run,  Hogins  would 
bay  it  back  for  the  money  and  interest,  he  could  do  so ;  they  con- 
sented to  it,  andl  did  it;  Hogins  is  dead;  I  have  never  said  to  any 
one  it  was  a  loan,  and  I  never  intended  it  to  be  so ;  Mr.  Hogins 
could  not  have  understood  it  to  be  a  loan ;  I  expressly  told  him  it 
was  not  a  loan ;  I  told  him,  if  he  wanted  to  sell  it,  I  would  try  to 
find  him  a  purchaser* 

Cross-examined. — ^Hogins  first  applied  for  a  loan,  at  his  dining- 
saloon ;  he  spoke  two  or  three  times  before  he  got  the  money ;  I 
told  him,  decidedly,  the  first  time,  that  he  could  not  have  the 
money ;  Hogins  told  me  he  had  lent  money  to  Morse,  and  Morse 
had  made  a  poor  man  of  him ;  had  forged  checks  on  him ;  I  did 
not,  at  the  time  I  agreed  to  buy  the  mortgage,  also  agree  to  re- 
sell it ;  the  assignment  by  Hogins  was  executed  in  the  forenoon ; 
the'  stipulation  to  resell  it  was  drawn  and  signed  in  the  afternoon 
of  the  same  day ;  the  assignment  was  executed  in  Cargill's  store 
in  Water  street,  and  was  delivered  there ;  the  store  was  in  Water, 
near  Beekman  street,  and  Hogins'  saloon  was  in  Beekman  street^ 
under  the  Fulton  market;  the  stipulation  was  drawn  in  Cargill's 
store,  at  the  desk ;  the  assignment  I  drew  the  day  before,  at  my 
house ;  the  check  was  for  $600 ;  I  went  with  Hogins  to  draw  this 
money  from  the  bank,  and  he  gave  me  $26,  for  my  trouble,  for 
selling  the  mortgage ;  Morse  never  paid  any  money  on  the  bond 
and  mortgage  that  was  not  endorsed  on  the  bond ;  Quirk  did  not 
pay  me  for  this  bond  and  mortgage ;  he  gave  his  note  to  Valentine 
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Cargill  for  $500  and  interest,  all  amounting  to  $605.84,  and  pay- 
able to  Valentine  OargUl  in  two  months  from  October,  1861 ;  the 
assignment  was  not  given  to  Quirjc  till  the  following  spring;  I  kept 
the  assignment  till  the  next  spring;  I  gave  Quirk  the  assignment 
when  he  asked  for  it ;  the  note  was  paid  to  Valentine  Oargill, 
because  he  was  the  owner  of  the  bond  and  mortgage ;  they  were 
charged  to  him  in  the  accounts  of  the  executors  at  $600 ;  Mr. 
Quirk  now  owns  the  bond  and  mortgage ;  the  estate  of  Cargill 
has  no  interest 

The  court  decided,  that  the  plaintiff  was  the  legal  owner  of  the 
bond  and  mortgage  in  question,  and  that  the  amount  due  to  him 
thereupon,  on  the  27th  of  May,  1854,  was  $590.89,  and,  deducting 
the  $185.85,  then  paid  to  him,  there  remained  due,  for  principal  and 
interest,  the  sum  of  $479iV^,  for  which  judgment  was  entered. 

The  defendant  excepted  to  so  much  of  the  decision  as  "  finds  that 
the  plaintiff  is  the  lawfrQ  holder  and  owner  of  the  bond  and  mort- 
gage, mentioned  in  the  complaint  herein  as  belonging  to  the  plain- 
tiff and  that  there  was  due  to  the  plaintiff  thereon,  on  the  27th 
May,  1854,  the  sum  of  five  hundred  and  ninety  dollars  and  eighty- 
nine  cents,  and  that  there  is  now  due  thereon  the  sum  of  four 
hundred  and  seventy-five  dollars  and  eighteen  cents,  and  renders 
judgment  for  the  plaintiff  for  that  amount,  with  interest,  besides 
costs,"  and  appeal^  from  the  judgment  to  the  General  Term. 

Mr.  Justice  Hoffmak  rendered  an  opinion  in  support  of  his 
decision  as  follows : — 

On  the  14th  May,  1849,  James  A.  Morse  made  and  delivered 
his  bond  and  mortgage  to  Amos  Hogins,  for  the  sum  of  $800, 
payable  in  one  year  fi^m  date,  with  interest ;  on  the  16th  of  July, 
1849,  Hogins  transfened  and  assigned  the  bond  and  mortgage  to 
Bobert  Prince,  one  of  the  executors  of  Abraham  Cargill ;  and  on 
the  17th  of  April,  1852,  Prince  assigned  the  same  to  the  plaintiff 
The  property  was  sold  upon  a  foreclosure  of  an  older  mortgage. 
The  defendant  claimed  an  interest  as  subsequent  mortgagee ;  and 
the  question  is,  how  much  must  be  paid  out  of  the  surplus  purchase 
money  to  discharge  the  mortgage  of  Moore  now  held  by  l^e  plain- 
tiff ?  The  defendant  insists  that  the  balance  due  is  only  the  sum 
of  $185.85 ;  the  plaintiff  claims  $479.10.  The  question  depends 
upon  the  following  instrument  and  facts : 

On  the  16th  of  July,  1849,  when  Hogins  transferred  the  bond 
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and  mortgage  to  Prince,  the  latter  execated  to  him  this  agree- 
ment : — 

New  Yobk,  July  16, 1849, 
This  is  to  certify,  that  I  have  this  day  purchased,  (as  one  of  the 
executors  of  the  estate  of  Abraham  CargiU,  deceased,)  from  Amos 
Hogins,  a  certain  bond  and  mo^rtgage,  drawn  by  James  A.  Morse 
and  Sarah  his  wife,  in  favor  of  the  said  Amos  Hogins,  for  the  sum 
of  five  hundred  dollars  cash.  Now  this  memorandum  is  given,  to 
the  intent,  that  should  the  said  Amos  Hogins  desire  to  repurchase 
from  me,  or  either  one  of  the  other  executors,  acting  witii  me  as 
above,  the  said  bond  and  mortgage,  on  the  day  it  may  arrive  at 
maturity,  or  within  two  months  thereafter,  for  the  sum  of  five 
hundred  dollars,  and  the  interest  thereon,  at  the  rate  of  seven  per 
cent,  deducting  therefirom  the  interest  which  may  have  been  paid 
thereon  agreeably  to  the  conditions  thereof:  in  such  case,  I  hereby 
promise  to  resell  the  same  to  him,  for  the  said  sum  of  money  and 
interest,  as  above  expressed ;  but  I  am  not  bound  to  resell  the 
same  to  him,  the  said  Amos  Hogins,  the  said  bond  and  mortgage, 
md^  i^xerbove  conditions  are  Stiy  compUed  with,  witK^ 
time  herein  limited  for  the  repurchase  of  the  same. 
Signed  and  sealed,  &c. 

Some  parol  testimony  has  been  taken  of  what  passed  at  the  sale 
upon  foreclosure,  on  the  27th  of  May,  1854,  and  touching  the  cir- 
cumstances connected  with  the  execution  of  the  agreement  This 
evidence,  even  if  unobjectionable,  does  not  vary  the  case,  which 
must  be  decided  by  the  written  contract  It  raises  the  question, 
whether  there  is  here  a  mortgage  or  a  conditional  sale. 

The  leading  English  cases  which  I  have  examined  are.  King  v. 
Lees,  8  P.  Wm.  858;  MeVm  v.  Lees,  2  Atk.  484;  Goodman  v.  Oier- 
son,  2  Ball  &  Beatty,  274;  and  Williams  v.  Oivens,  10  Simons,  886, 
and  5  Mylne  k  Craig,  806.  The  earlier  cases  are  referred  to  by 
Mr.  Ponblanque,  (2  Tr.  Eq.  261,  n.  a) 

Qoodman  v.  Oierson,  (2  Ball  &  Beatty,  274,)  has  always  been  a 
leading  case  upon  this  subject  Lord  Manners  said,  "The  fkir 
criterion  to  decide  whether  the  deed  be  a  mortgage  or  not,  is :  Are 
the  remedies  mutual  and  reciprocal?  has  the  defendant  all  the 
remedies  a  mortgagee  is  entitled  to  ?" 

If  a  foreclosure  and  sale  took  place,  what  remedy  would  there 
D.— V  19 
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be  for  any  deficiency  ?  There  was  no  covenant  or  bond,  nor  would 
even  an  implied  assumpsit  lie.  In  this  case,  lands  were  conveyed 
in  lieu  and  satis&ction  of  a  portion  charged  upon  them,  wilJi  a 
clause  of  redemption  if  the  portion  was  paid  within  ten  years.  A 
redemption  bill  was  dismissed.  Williams  v.  Oivens,  (10  Simons, 
886,  and  5  Mylne  &  Oraig,  806,)-  is  among  the  latest  and  most 
material  English  cases.  The  Vice-Chancellor  held  that  the  instru- 
ments created  a  mortgage.  On  appeal,  his  decision  was  reversed, 
and  it  was  decreed  that  there  was  only  a  conditional  sale. 

The  father  of  the  plaintiff  was  indebted  to  the  defendant  in  the 
sum  of  $200.  By  an  indenture,  of  the  14th  of  June,  1821,  it  was 
recited  that  the  said  father  had  agreed  to  sell  to  the  defendant  the 
premises  in  question,  for  the  sum  of  $550,  and  the  premises  were 
then  conveyed,  in  fee  simple,  to  the  defendant^  with  the  usual 
covenants. 

On  the  same  day  (14th  Juncj  1821)  an  agreement  was  entered 
into,  between  the  defendant  and  the  &ther,  recitmg  the  conveyance 
and  describing  it  as  an  absolute  conveyance,  and  that,  upon  the 
treaty  for  the  sale,  it  was  mutually  agreed  that,  in  case  the  father 
should  pay  to  the  defendant  the  like  sum  of  $550,  within  twelve 
months,  and  $18,  the  expenses  of  the  conveyance,  then  the  defend- 
ant would  reconvey  the  premises  to  the  father ;  and  it  was  provided 
that,  upon  such  payment,  the  defendant  would  reconvey  the  prop- 
erty, or  cancel  the  former  conveyance.  The  defendant  was  to  retain 
the  rents  till  the  time  fixed  for  the  payment,  instead  of  interest,  if 
he  preferred  this  to  interest 

The  defendant  took  possession.  The  plaintiff's  father  lived  for 
three  years  after  the  deed,  and  the  plaintiff  was  an  infant  until 
shortly  before  the  bill  was  filed.  The  bill  was  for  a  redemption  and 
reconveyance. 

Lord  Gottenham  observed,  that  the  court  would  treat  a  transac- 
tion as  a  mortgage,  although  it  was  made  so  as  to  bear  the  appear- 
ance of  an  absolute  sale,  if  it  appeared  that  the  parties  intended  it  to 
be  a  mortgage ;  but  it  was  equally  clear,  that  if  the  parties  intended 
an  absolute  sale,  a  contemporaneous  agreement  for  a  repurchase, 
not  acted  upon,  will  not,  of  itself,  entitle  the  vendor  to  redeem. 
He  goes  through  the  leading  cases,  and,  among  other  things,  says : 
"  If  the  transaction  was  a  mortgage,  there  must  have  been  a  debt ; 
but  how  could  Owen  (the  defendant)  have  compelled  payment  ?" 
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The  principal  cases  in  the  courts  of  our  own  state  are,  Bobinson 
V.  Oropsey,  (2  Edw.  Eep.  1S8 ;)  Glover  v.  Payne,  (19  Wend.  518 ;) 
Holmes  v.  Orantj  (8  Paige,  248 ;)  Brown  v.  Dewey,  (1  Sand£  Ch. 
Bep.  56,  and  2  Barb.  Bep.  28 ;)  Henry  v.  Davis,  (7  John.  0.  R  40';) 
Clarhe  v.  Dams,  (2  Cow.  824.) 

Assistant  Yice-Ohancellor  Sandford  examined  the  case  with  great 
care  in  Brown  v.  Dewey,  and  held  that  there  was  a  mortgage  con- 
stituted by  the  documents.  Justice  Harris,  on  appeal,  reversed  the 
decree,  (2  Barb.  28.)  In  Henry  v.  Davis,  chiefly  relied  upon  by  the 
counsel  for  the  defendant,  there  was  an  accompanying  written  agree- 
ment to  reassign  upon  payment  of  the  money  advanced. 

In  my  opinion,  the  weight  of  authority  is  decidedly  in  fevor  of 
treating  the  transaction,  in  thU  case,  as  a  conditional  sale,  and  I 
apprehend  that  the  tendency  of  modem  adjudications  is,  to  hold 
parties  more  rigidly  to  the  fiiMlment  of  contracts  of  this  character 
than  at  an  earlier  period  prevailed. 

The  amoimt  must  be  adjusted  according  to  the  principles  of  the 
plaintiff  and  judgment  entered  for  that  sum  and  interest 

The  appeal  was  argued  by 

A.  Mann,  Jr.,  for  appellant 
F.  W.  Burke,  for  respondent 

By  the  CJoubt.  Bosworth,  J. — ^The  question  in  this  case  is, 
was  the  transaction  of  the  16th  of  July,  1849,  between  Hogins  and 
Cargill,  a  sale  of  the  bond  and  mortgage  made  by  Morse,  or  a 
transfer  of  them,  as  security  for  the  repayment  of  a  loan  of  $500, 
and  interest  ? 

The  instrument,  executed  by  Hogins  to  OargiU,  in  terms,  sells 
and  transfers  the  bond  and  mortgage,  absolutely,  to  the  latter. 

The  instrument,  of  the  same  date,  executed  by  Cargill  to  Ho- 
gins, gave  him  the  privilege  of  purchasing  the  bond  and  mortgage, 
within  two  months  after  they  fell  due,  or  on  or  before  the  14th  of 
July,  1850,  "for  the  sum  of  five  hundred  dollars,  and  the  interest 
thereon,  after  the  rate  of  seven  per  cent,  deductmg  therefrom  the 
interest  which  may  have  been  paid  thereon,  agreeable  to  the 
conditions"  of  such  bond ;  but  it  was  expressly  declared  that  such 
privilege  was  not  to  continue  beyond  that  time. 

Looking  at  the  terms  of  the  instrument  alone,  there  was  first  an 
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absolute  sale  of  the  bond  and  mortgage,  and  second,  a  covenant  of 
the  purchaser,  that  he  would  sell  it  to  Hogins  within  a  period 
named,  but  not  after  that,  for  the  price  that  had  been  paid  for  it, 
with  interest  thereon. 

Whether  this  was  all  that  the  security  might  reasonably  be  sup- 
posed to  be  worth,  haying  reference  to  the  value  of  the  mortgaged 
property,  the  amount  of  prior  incumbrances,  and  the  estimated 
responsibility  of  the  mortgager,  we  have  no  means  of  determining, 
with  much  certainty  of  arriving  at  an  accurate  conclusion. 

Neither  Prince  nor  Hogins  could  have  anticipated  that  the  bond 
and  mortgage  would  be  paid  when  they  became  due,  for  the  priv- 
ilege, given  to  Hogins  to  purchase  them,  was  to  continue  two 
months  after  that  time  would  arrive. 

Hogins  entered  into  no  contract  to  pay  Prince  any  part  of  the 
$600,  or  of  the  interest  thereon,  if  he  should  be  unable  to  realize 
it  from  the  bond  and  mortgage,  or  to  collect  it  of  Morse. 

Prince  did  not  advance  his  own  money,  nor  was  he  personally 
interested  in,  or  to  be  benefited  by  the  purchase.  The  money 
belonged  to  an  estate,  of  which  he  was  an  executor.  Before 
Prince  made  the  purchase,  he  advised  with  the  persons  who  would 
be  entitled  to  the  money,  and  they  consented  to  the  purchase  be- 
ing made.  Valentine  Cargill  took  the  bond  and  mortgage,  at  the 
price  which  had  been  paid  for  them,  as  so  much  money,  and  they 
were  charged  to  him,  in  the  accounts  of  the  executors. 

After  the  purchase  had  been  made,  and  the  transfer  had  been 
executed,  Prince,  before  executing  the  covenant  giving  to  Hogins 
a  right  to  repurchase,  consulted  those  entitled  to  the  moneys,  be* 
longing  to  the  estate  of  which  he  was  an  executor,  and  obtained 
their  assent  to  his  giving  it 

Hogins  never  claimed  the  right  to  redeem,  and  Morse  never 
claimed  that,  by  force  of  that  transaction,  and  of  the  subsequent 
conveyance  of  the  mortgaged  premises,  he  was  legally  or  equita- 
bly relieved  from  liability  to  pay  interest  on  more  than  $600 
of  principal,  or  to  pay  less  than  the  whole  principal. 

The  only  facts  proved  to  overcome  all  this,  and  show  that  the 
transaction  was  a  mortgtige,  and  not  a  sale,  are,  that  Hogins,  when 
he  applied  to  Prince  for  money,  applied  for  a  loan ;  and  that  he 
obtained  a  covenant,  giving  him  a  right  to  purchase  from  his 
vendee,  within  a  time  named. 
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It  is  admitted  that  lie  applied  for  a  loan,  but  such  application 
was  at  once  repelled.  There  is  nothing  to  justify  the  inference, 
that  the  money  was  a  loan,  or  that  the  transaction  was  so  regarded 
by  the  parties  at  the  time,  except  the  naked  fact  that  a  loan  was 
applied  for.  That  was  refused.  And  Prince  told  Hogins,  if.  he 
would  sell  it,  out  and  out,  for  $500,  he  would  try  and  persuade 
one  of  the  boys  to  buy  it 

Unless  it  is  a  principle  of  law  or  equity,  that  when  a  loan  is  ap- 
plied for,  on  the  security  of  abond  and  mortgage,  made  by  a  third 
person,  and  money  is  received  on  a  transfer  of  them  by  an  instru- 
ment which  declio^  it  to  be  a  sale,  and  which  is  made  in  pursu- 
ance of  a  clear  agreement  to  sell,  it  is  necessarily  a  mortgage, 
provided  the  person  advancing  the  money  subsequently,  and  on 
the  same  day,  agrees  to  resell  them  to  his  vendor,  within  a  tune 
named;  then  it  will  be  difficult  to  assign  any  satisfactory  reason 
£[>r  reversing  the  judgment  appealed  fix>m. 

In  Broton  v.  Dewey^  (1  Sand.  Ch.  R.  78,)  Yice-Chancellor  Sand- 
lord  assented  to  the  proposition,  acted  upon  in  other  adjudged 
cases,  that  the  absence  of  a  personal  liability,  as  in  this  case  of 
Hogins,  for  the  repayment  of  the  $500,  and  interest,  is  a  strong 
ciicumatance  in  &vor  of  holding  the  paper  executed  by  Prince,  a 
contract  to  sell,  instead  of  holding  the  transaction  a  mortgage. 
That  such  a  circumstance,  in  connection  with  the  adequacy  of 
consideration,  would  have  been  controlling  with  him,  in  that  case, 
were  it  not  for  certain  strongly  marked  features  that  appeared  in 
it  These  features  were,  first,  the  reservation  of  $175,  annual  in- 
terest, while  the  annual  rent  of  the  land  conveyed  was  not  worth 
over  about  $115 ;  second,  an  agreement  of  the  grantor,  to  expend 
annually,  borides  paying  such  interest,  $50  in  permanent  improve- 
ments upon  the  premises ;  and  third,  taking  a  note  of  the  grantor, 
with  a  surety,  in  the  sum  of  $200,  as  a  security  that  the  grantee 
should  receive,  at  the  end  of  five  years,  $300,  in  addition  to  the 
$2,600  he  had  advanced,  and  the  interest  thereon. 

No  such  marked  features  are  found,  in  this  case,  to. rebut  tiie 
effect  deemed  to  be  due  to  the  fact,  that  Hogins  was  not  personally 
liable  to  repay  principal  or  interest,  and  to  the  absence  of  evidence 
to  show  that  the  consideration  paid,  was  clearly  inadequate. 

It  may  be  true,  as  was  contended  on  the  argument,  that  a  per- 
son may  mortgage  property  to  secure  the  payment  of  a  sum  of 
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money,  without  being  personally  liable  for  the  payment  of  such 
money :  that  is,  it  may  be  true  tibat  a  party  executing  an  instru- 
ment, which  is  in  terms  a  mortgage,  to  secure  the  payment  of  a 
sum  named,  if  it  contains  no  covenant  to  pay,  nor  acknowledges 
the  existence  of  a  debt,  may  not  be  liable  on  an  implied  covenant, 
to  pay  in  the  absence  of  an  actual  agreement  to  pay.  But  al- 
though this  may  be  so,  it  is  not  obvious  on  what  principle  that 
consideration  can  aid  the  defendant  in  this  case  in  arriving  at  the 
conclusion,  that  the  instruments  in  question  amoimt,  in  the  in- 
tendment of  the  parties  and  in  equity,  to  a  mortgage,  or  render 
the  &ct  of  the  absence  of  all  personal  liability  of  Hogins,  to  pay 
any  portion  of  the  sum  advanced  to  him,  less  significant  in  this 
case,  than  it  has  been  uniformly  held  to  be,  in  similar  cases  which 
have  been  the  subject  of  adjudication. 

The  principal  authorities  bearing  on  the  question  presented,  are 
cited  in  the  opinion  of  the  Judge  who  tried  this  action  at  Special 
Term,  and  we  agree  with  him,  that  they  sustain  the  proposition, 
that  this  transaction,  upon  the  &cts  and  circumstances  disclosed 
by  the  pleadings  and  proo&,  was  a  conditional  sale,  and  not  a 
mortgage. 

The  judgment  appealed  from  must  be  affirmed. 


Charles  G.  Steabns  v.  John  Tappin,  impleaded  with  H.  Gt. 

COGQESHALL. 

The  proTifflon  In  the  Revised  Statutes,  permitting  an  inquiry  into  the  consideration 
of  a  sealed  instrument,  has  not  altered  the  rule  of  the  common  law,  that  a  re- 
lease under  seal,  although  recilang  only  a  nominal  consideration,  extinguishes 
the  debt  to  which  it  relates. 

Parol  CYidence,  to  contradict  the  terms  or  legal  effect  of  such  a  release,  is  inadmi»* 
sible,  and  hence,  evidence  to  show  that  it  was  founded  upon  any  other  c<m- 
sideration  than  that  which  it  states  must  be  rejected. 

But  where  the  conrideration  of  the  release  is  nominal,  the  moral  obligation  to  pay 
the  debt  remains,  and  is  a  sufficient  consideration  for  a  new  promise  of  payment 

The  effect  of  such  a  promise,  however,  is  not  the  same  as  that  of  a  promise  to  pay 
a  debt  barred  by  the  Statute  of  limitations^  It  creates  a  new  debt,  and  in  an 
aodon  for  the  recovery  of  the  debt,  the  promise  by  which  it  was  created,  must 
be  stated  in  the  complaint  as  the  cause  of  action. 

When  the  debt  released  was  evidenced  by  a  negotiable  note,  a  promiae  of  payment 
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to  the  payee  does  not  enure  to  the  benefit  of  a  subsequent  endorsee,  for  as  tha 
release  exdngnishes  the  note,  its  subsequent  transfer  is  whoUy  Toid. 
Judgment  for  defendants,  dirnilwring  complaint,  with  eostik 

(Before  Oakut,  Cb.  J.,  and  Dun,  J.) 
February  7, 1866. 

This  was  an  action  by  the  plaintijOf  as  endorsee,  against  the 
defendants  as  makers  of  a  promissory  note,  dated  Kov.  24,  1846, 
for  the  sum  of  $980.89,  payable  two  months  after  date,  to  the 
order  of  Clarke  &  Co.,  signed  by  the  defendants  in  their  partner- 
ship name  of  Coggeshall  &  Tappin,  and  endorsed,  without  recourse, 
by  the  payees,  to  the  plaintiff. 

The  defence  in  the  answer  of  Tappin,  who  alone  appeared,  was 
the  Statute  of  Limitations  and  a  release. 

The  cause  was  tried  before  Campbell,  J.,  and  a  jury,  in  May, 
1855. 

The  plaintiff  produced,  and  read  in  evidence  the  note  in  ques- 
tion, and  rested. 

The  defendants  then  produced  and  read  in  evidence,  after  due 
proof  of  its  execution  and  delivery,  mnd  that  Samuel  J.  Clarke, 
by  whom  it  was  executed,  was  a  partner  in  the  firm  of  Clarke  & 
Co.,  the  payees  of  the  note,  the  following  release : — 

« 

"  In  consideration  of  the  sum  of  one  dollar  to  me  in  hand  paid, 
by  John  Tappin,  of  the  late  firm  of  Coggeshall  &  Tappin,  of  the 
city  of  New  York,  I  do,  on  behalf  of  the  firm  of  Clarke  &  Co.,  of 
New  Haven,  Connecticut,  hereby  release,  quit-claim,  and  forever 
discharge  the  said  Tappin  of  and  fix>m  aU  his  debts,  dues,  claims, 
and  demands,  which  the  said  firm  of  Clarke  &  Co.  have  against 
said  Tappin  as  a  member  of  the  late  copartnership  firm  of  Cogge- 
shall &  Tappin. 

"  Dated  September  18th,  1850. 

(Signed)    "  Samuel  J.  Clabkb."    [l.  s.] 

The  plaintiff  then  offered  to  prove,  by  Samuel  J.  Clarke,  that 
he  executed  the  release  at  Tappin's  request;  that  nothing  was 
paid  or  offered  to  be  paid  by  Tappin  as  a  consideration  for  giving 
such  release,  but  that  Tappin  promised  him  if  he  would  execute 
the  release,  he  (Tappin)  would  positively  pay  the  note  at  the  ex* 
piration  of  two  years  Scorn  that  time,  (the  date  of  the  release ;) 
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and  that  on  that  promise,  and  for  no  other  consideration,  he  (the 
witness)  executed  the  release ;  that  at  the  espiration  of  two  years 
the  witness  called  again  with  the  note  npon  Tappin,  in  the  cil^ 
of  New  York,  for  payment ;  that  Tappin  said  he  could  not  pay 
it  then,  but  would  pay  it  at  the  expiration  of  another  year ;  that 
witness  called  on  Tappin  again  for  payment,  in  the  fidl  of  1853, 
when  Tappin  promised  him  that  he  would  positively  pay  him  the 
note  in  six  weeks;  and  that  Tappin  had,  in  several  other  in- 
stances since  the  date  of  the  release,  when  applied  to  by  witness 
for  payment,  unqualifiedly  promised  to  pay  it. 

To  all  of  which  evidence  so  ofifered  on  lie  part  of  the  plamtiflF 
the  defendants'  counsel  objected  The  court  allowed  the  objec- 
tion, and  ruled,  that  it  was  not  competent  for  the  plaintiff  to 
prove  the  facts  so  offered  to  be  proved  on  his  part  To  which 
decision  of  the  court  the  counsel  for  the  plaintiff  excepted.  And 
thereupon  the  plaintiff's  counsel  rested  tiie  case. 

And  thereupon  the  court,  on  motion  of  the  defendants'  counsel, 
ordered  the  complaint  to  be  dismissed ;  and  fiirther  directed  that 
said  exceptions  be  heard  in  ike  first  instance  at  a  General  Term  of 
this  court,  and  that  the  judgment  in  this  action  be  in  the  mean 
time  suspended,  and  the  motion  for  a  new  trial  made  herein  on 
said  exceptions  be  heard,  and  may  be  brought  on  for  argument 
by  either  party,  at  a  General  Term  of  this  court. 

M  Sedy^  for  the  plaintiffl 

The  Judge  erred  in  excluding  the  evidence  that  was  offered,  and 
we  are,  therefore,  entitled  to  a  new  trial.  The  evidence  would 
have  been  a  full  answer  to  the  plea  of  the  statute  of  limitations;  and 
as  to  the  release,  it  was  void  for  want  of  a  sufficient  consideration. 
Since  the  Bevised  Statutes,  (2  R  S.  664,)  a  seal  is  ohly  presump* 
tive  evidence  of  such  a  consideration,  and  the  proof  would  have 
repelled  the  presumption.  But  admitting  the  release  to  be  good, 
the  promise  of  Tappin  to  pay  the  debt  was  founded  on  a  sufficient 
consideration ;  it  was  bindiog  on  him,  and  enured  to  the  benefit 
of  the  plaintiff  as  endorsee  of  the  note.  As  to  the  alleged  vari- 
ance between  the  proof  offered  and  the  complaint  under  the  Code, 
it  ought  to  have  been  disr^arded  as  immaterial    The  counsel 
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cited,  1  Parsons  on  Contracts,  857 ;  12  Sergt  &  Rawle,  884 ;  26 
Wend.  884 ;  OoUltn  y.  Ghmter,  1  Ker.  398,  and  other  authorities. 

K  W.  SUmghUm^  for  defendants. 

The  release  was  an  absolute  bar  to  anf  claim  upon  the  note ;  for 
a  release  by  one  partner,  of  a  partnership  debt,  is  binding  upon 
alL  (8  John.  68 ;  14  John.  887.)  The  counsel  for  the  plaintiff 
is  mistaken  in  supposing  that  this  is  like  the  case  of  a  debt  barred 
by  the  Statute  of  Limitations ;  and  that,  after  the  release,  there  re- 
mained a  moral  obligation,  which  was  a  sufficient  consideration 
for  the  promise  of  Tappin.  The  release  extinguished  the  debt, 
and  left  no  obligation  (^  any  kind  to  pay  it,  and  hence  the  prom- 
ise offered  to  be  proved  was  without  any  consideration  and  wholly 
void.  As  to  the  release,  parol  evidence  that  it  was  without  con- 
sideration, or  was  founded  upon  any  condition  or  promise  what- 
ever,  was  inadmissible,  and  this  all  the  gases  show.  {McOrea  v. 
ParmoTt^  16  Wend.  460.)  The  complaint  was  properly  dismissed, 
and  the  defendant  is  entitled  to  judgment 

By  the  Cottet.  Oaklet,  Ch.  J. — ^Whatever  may  be  the  true 
construction  of  the  provision  in  the  Revised  Statutes,  which  per- 
mits an  inquiry  into  the  consideration  of  a  sealed  instrument,  it  has, 
assuredly,  never  been  construed,  nor  do  we  think  that  it  can  rea- 
sonably be  construed,  as  altering  the  rule  of  the  common  law,  by 
which  a  release  under  seal  operates,  per  «e,  as  an  extinguishment 
of  the  debt  to  which  it  refers ;  and  although  liable  to  be  avoided 
by  proof  that  it  was  obtained  by  fraud  or  duress,  is  not  open  to 
contradiction  by  parol  evidence.  There  is  a  wide  distinction,  as  Mr. 
Justice  Cowen,  in  delivering  the  judgment  of  the  Court  of  Errors, 
in  McOrea  v.  Pwrmort^  (16  Wend.  474,)  has  well  shown,  between  a 
release  and  a  receipt.  The  first,  by  its  own  operation,  extin- 
guishes a  pre-existing  right,  and  therefore  cannot  be  contradicted 
or  explained  by  parol ;  the  second,  has  never  the  effect  of  de- 
stroying a  subsisting  right,  but  is  merely  evidence  of  a  fistct, — ^the 
feet  of  payment) — ^and  therefore,  like  all  other  facts  given  in  evi- 
dence, may  be  refuted  or  explained.  But  the  construction  of  a  re- 
lease that  has  here  been  contended  for,  would  abolish  this  distinction. 
According  to  this  construction,  every  release  which,  like  that  be- 
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fore  US,  18  founded  upon  a  merely  nominal  consideration,  would 
be  void  upon  its  jBw5e ;  and  every  release  founded  upon  a  pecuniary 
consideration,  less  in  amount  than  the  debt  it  purports  to  dis- 
charge, would  be  void  as  to  the  balance  it  adndts  to  be  unpaid* 
That  this  would  be  contrary  not  only  to  the  understanding  of  the 
bar,  but  to  the  uniform  practice  in  our  courts  of  justice  during 
the  long  period  that  has  elapsed  since  the  Bevised  Statutes  have 
been  in  force,  must  be  known  to  all  who  have  any  experience  in 
our  profession.  We  doubt  whether  a  single  case  has  occurred  in 
which  a  release,  admitted  in  evidence  as  imquestionably  valid,  has 
been  founded  upon  the  actual  and  full  satisfaction  of  the  debt  to 
which  it  related. 

We  have,  therefore,  no  difficulty  in  holding  that  the  release  now 
in  question,  although  it  states  only  a  nominal  consideration,  was 
operative  and  valid ;  and  that  its  legal  effect  was  to  extinguish  the 
debt  and  the  note,  as  evidence  of  that  debt,  upon  which  this  action 
is  founded.  , 

It  follows,  necessarily,  that  the  proof  that  was  offered,  so  far  as 
it  tended  to  show  that  the  release  was  founded  on  any  other  con- 
sideration than  that  which  it  states,  as  contradicting  both  the  terms 
and  the  legal  effect  of  the  instrument,  was  properly  rejected.  The 
offer  to  prove  that,  prior  to  the  execution  of  the  release,  and  as  a 
consideration  for  its  execution,  Tappin  promised  to  pay  the  note 
within  two  years,  was  plainly  of  this  character. 

The  only  questions,  then,  are,  whether  the  defendant,  Tappin, 
was  bound  by  his  subsequent  promises  to  pay  the  note ;  and  if  so, 
whether,  under  the  pleadings,  evidence  of  Aese  promises  could 
properly  be  received,  to  warrant  a  recovery  by  the  plaintiff  in  the 
present  action. 

We  shall  concede,  without  meaning  to  affirm,  that  when  the 
consideration  of  the  release  of  a  debt  is  nominal,  or  less  than  the 
sum  confessed  to  be  due,  the  moral  obligation  of  the  debtor  to 
pay  the  debt,  or  the  residue  of  the  debt,  is  exactly  the  same  as 
that  of  a  debtor  who  has  obtained  a  discharge  under  a  bankrupt 
or  insolvent  law,  in  which  cases,  it  is  fiilly  settled,  that  the  moral 
obligation  is  a  sufficient  consideration  for  a  subsequent  promise 
of  payment  We  shall  concede  that  the  legal  effect  of  the  prom- 
ise, in  all  the  cases,  is  the  same,  and  our  decision  will  be  governed 
by  the  analogy  that  we  thus  admit  to  exist 
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What)  then,  is  the  legal  effect  of  the  promise  of  a  debtor  to  sat- 
isfy a  debt  firom  which  he  has  been  wholly  discharged  by  the 
operation  of  a  bankrupt  or  insolvent  law?  K  the  effect  is  the 
same  as  that  of  a  promise  to  satisfy  a  debt,  barred  by  the  Statute 
of  limitations,  it  cannot  be  denied  that  the  proof  that  was  offered 
upon  the  trial  ought  to  have  been  received,  and  if  given,  would 
have  entitled  the  plaintiff  to  recover.  A  promise  to  pay  a  debt, 
barred  by  the  statute,  revives  the  debt ;  and  when  the  evidence  of 
the  debt  is  a  negotiable  note,  which  is  subsequently  transferred, 
the  promise,  although  made  to  the  payee,  enures  to  the  benefit 
of  the  holder,  and  may  be  proved  by  him  in  an  action,  in  which 
no  other  cause  of  action  is  stated  in  the  declaration  or  complaint 
than  the  note  itself. 

But  when  the  promise  of  the  debtor  is  to  pay  a  debt  that  has 
been  extinguished — ^a  debt  from  which  he  has  been  wholly  dis- 
charged— ^and  whether  by  force  of  a  legal  proceeding,  or  by  the 
voluntary  act  of  the  creditor,  must  be  immaterial,  the  legal  effect 
and  legal  consequences  of  the  promise  are  substantiaUy  different. 
The  promise  does  not,  then,  revive  the  original  debt,  nor,  where 
the  evidence  of  that  debt  is  a  negotiable  note,  does  it  enure  to 
the  benefit  of  a  subsequent  endorsee.  The  promise  is  then  a  new 
contract,  creating  a  new  and  distinct  cause  of  action ;  and  in  an 
action  upon  this  contract,  proof  of  the  original  debt  is  not  other- 
wise important  than  as  necessary  to  raise  the  moral  obligation, 
which  is  the  true  consideration  of  the  promise,  and  alone  gives  it 
validity. 

The  reasons  for  this  distinction  may  not  be  obvious,  and,  when 
stated,  may  be  thought  technical  or  refined ;  but  the  cases  are 
numerous  in  which  they  have  been  recognized  and  followed,  and 
it  may  be  said  with  truth,  that  no  distinction  is  more  clearly  and 
fiilly  established.  The  reasons  upon  which  it  is  founded  are,  that 
the  Statute  of  Limitations  acts,  not  upon  the  contract,  but  upon  the 
remedy  alone.  The  debt  subsists,  although  the  right  to  maintain 
an  action  for  its  recovery,  for  the  time,  is  gone.  Hence,  when  a 
new  promise  has  removed  the  bar  that  the  lapse  of  time  had  alone 
created,  the  payment  of  the  debt,  as  the  original  cause  of  action, 
may  be  again  enforced.  But  the  discharge  of  a  debtor,  under  a 
bankrupt  or  insolvent  law,  and  just  as  certainly  by  a  release, 
acts  upon  the  contract  itseli^  and  puts  an  end  forever  to  the  obh- 


800  CASES  IN  THE  SUPERIOR  COURT. 

SteamB  v.  Tappin. 

gation  that  it  created.  Hence  it  is  a  new  debt  that,  in  these  cases, 
the  new  promise  creates ;  and  it  is  Upon  the  promise,  as  a  distinct 
and  original  agreement,  that  the  action  of  the  creditor,  who  seeks 
to  enforce  it,  must  be  founded.  It  is  owing  to  this  distinction 
that,  while  an  insolvent  law,  applicable  to  existing  debts,  as  im- 
pairing the  obligation  of  contracts,  is  unconstitutional  and  void,  a 
law  which,  in  relation  to  such  debts,  only  shortens  the  period  of 
limitation,  as  affecting  the  remedy  alone,  is  constitutional  and 
valid.  {Sturges  v.  Orovminshieldf  4  Wheat  122 ;  Hekh  v.  Hotchkiss^ 
7  John.  C.  R  296 ;  Dean  v.  HewiU^  5  Wend.  262 ;  2  Esp.  R  936 ; 
Cowper,  544 ;  Douglas,  192.) 

What,  then,  are  the  consequences  of  this  established  distinction, 
in  their  application  to  the  case  before  us?  They  are  these,  that  as 
the  discharge  or  release  of  a  debtor,  by  annulling  the  contract,  ex- 
tinguishes the  debt,  so  when  a  negotiable  note  is  the  evidence  of 
the  debt,  it  extinguishes  the  note.  It  destroys  forever  its  negoti- 
ability, and  renders  its  subsequent  transfer  wholly  void.  As  a 
subs^uent  endorsee  acquires  no  titie,  he  can  maintain  no  action 
upon  the  note  itself;  and,  unless  the  new  promise,  creating  a 
new  debt,  was  made  to  himself,  he  can  maintain  no  action  upon 
the  promise,  which  cannot  follow,  as  an  incident,  a  note  that  has 
ceased  to  exist 

I  shall  refer  to  two  or  three  decisions  of  our  former  Supreme 
Court,  as  sustaining  and  illustrating  these  positions. 

The  action  in  the  case  of  Depay  v.  Swart^  (8  Wend.  186,)  was 
brought  by  the  plaintiff,  as  the  holder,  against  the  defendant,  as 
the  maker  of  a  promissory  note,  payable  to  A.  Bobinson  or 
bearer,  and  the  defence  was,  the  discharge  of  the  defendant  under 
the  act  then  in  force,  granting  relief  in  cases  of  insolvency.  To 
meet  this  defence,  the  discharge  having  been  proved,  the  payee 
of  the  note  was  called  as  a  witness  upon  the  trial,  and  proved, 
that  the  defendant,  shordy  after  his  discharge,  and  repeatedly 
thereafter,  while  he  (the  witness)  was  the  holder  of  the  note,  and 
before  its  transfer  to  the  plaintiff^  had  promised  to  pay  the  debt 
The  evidence  was  objected  to,  but  was  received  by  the  Judge,  who 
directed  the  jury  to  find  a  verdict  for  the  plaintiff. 

The  case  was  before  the  court  in  term,  upon  a  motion  to  set 
aside  the  verdict,  and  for  a  new  trial ;  and  the  courts  holding  that 
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the  plaintiff  had  no  right  to  maintain  the  action,  granted  the 
motion. 

Marcy,  J.,  who,  in  a  singularly  able  and  lucid  opinion,  delivered 
the  judgment  of  the  court,  after  referring,  as  an  authority,  to  an 
express  decision  of  the  Supreme  Conrt  of  Massachusetts  upon  the 
same  questions,  {Baker  v.  WheaUm^  6  Mass.  R.  509,)  arrived  at 
the  conclusion,  tiiat  the  discharge  of  the  defendant  discharged 
the  debt  for  which  the  note  was  given,  and  by  destroying  the 
legal  existence  of  the  note,  put  an  end  to  its  negotiable  qualitiesi; 
that  th%  plaintiff  had,  therefore,  acquired  no  right^  from  the 
transfer  to  him,  to  maintain  an  action  upon  the  note,  and  that  an 
action  upon  the  new  promise  of  the  debtor  could  be  maintained 
only  in  the  name  of  the  creditor  to  whom  it  was  made.  Exactly 
the  same  question  arose  in  the  subsequent  case  of  Moore  v.  Viddey 
(4  Wend.  420,)  and  the  court,  reaffirming  its  decision  in  Dqpuy  v. 
Swartj  held,  that  the  negotiability  of  the  note,  upon  which  the 
suit  was  brought,  was  destroyed  by  the  discharge  of  the  maker 
under  the  insolvent  act,  and  that  its  subtequent  transfer  gave  no 
right  to  the  person  receiving  it  to  maintain  an  action  upon  the 
note. 

In  the  subsequent  case  of  Dean  v.  Henntt,  (5  "Wend.  257,)  the 
action  was  by  the  endorsee  against  the  maker  of  two  promissory 
notes.  The  defence  was,  that  the  Statute  of  Limitations  had  at- 
tached, and  this  defence  was  overruled  upon  the  trial  by  evidence 
of  a  new  promise  of  the  defendant  made  to  the  payee  of  the  notes, 
before  their  transfer  to  the  plaintiff,  and  within  six  years  before 
the  commencement  of  the  action.  The  plaintiff  under  the  direc- 
tion of  the  presiding  Judge,  obtained  a  verdict^  which  the  court 
at  General  Term  refused  to  set  aside,  and  I  refer  to  the  decision 
as  showing  the  existence  and  legal  consequences  of  the  distinction 
that  has  already  been  stated  and  explained  The  counsel  for  the 
defendant,  in  moving  for  a  new  trial,  relied  upon  the  decision  in 
Depuy  V.  Suuart,  and  contended  that  it  was  just  as  applicable  to  a 
new  promise  to  pay  a  debt,  barred  by  the  statute,  as  to  a  similar 
promise  to  pay  a  debt,  barred  by  an  insolvent's  discharge,  insisting 
that,  in  both  cases,  the  new  promise  is  the  true  and  sole  cause  of 
action,  and  should  be  declared  on  as  such.  The  court  thought 
otherwise,  holding,  that  the  statute  appHes  to  the  remedy  alone, 
and  that  it  is  this  that  the  new  promise  continues  or  revives; 
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and  Marcj,  J.,  who  again  delivered  its  judgment,  said,  "  that  a  de- 
mand, the  remedy  for  the  recovery  of  which  has  been  continued 
or  revived  by  a  new  promise,  is  precisely  the  same  as  before  the 
statute  had  attached,  and  when  it  is  evidenced  by  a  negotiable  in- 
strument, the  negotiability  of  the  instrument  is  coexistent  with 
the  demand,"  evidently  meaning,  that,  in  this  case,  the  promise 
that  revives  the  remedy,  follows,  and  is  attached  to  the  instrument, 
and  enures  to  the  benefit  of  its  holder. 

It  is  needless  to  point  out  the  exact  resemblance  between  the 
evidence  that  was  improperly  received  in  the  case  of  Depuy,  and 
that  which  was  offered  and  rejected  in  the  case  before  us.  It  is 
manifest,  that  there  is  no  other  distinction,  than  that  which  exists 
between  the  extinguishment  of  a  debt  by  a  legal  proceeding,  and 
its  extinguishment  by  the  voluntary  act  of  the  creditor.  It  was 
the  actual  extinction  of  the  originid  debt,  however,  that,  in  the 
cases  of  Depuy  v.  Sivart  and  Moore  v.  Ftiefe,  was  the  sole  ground 
of  the  dedsioD,  and  hence,  where  that  extinction  is  proved,  it  is 
plainly  immaterial  by  what  means  it  was  effected.  By  whatever 
means  it  may  be  effected,  its  legal  consequences  must  be  the 
same.  Hence,  if  the  plaintiff,  in  each  of  those  cases,  had  no 
right  to  maintain  the  action,  by  availing  himself  of  a  promise 
made  to  the  payee  of  the  note  in  suit,  before  its  transfer  to  him- 
self it  seems  to  us  a  necessary  conclusion,  that  no  such  right  can 
be  held  to  have  been  acquired  by  the  plaintiff  in  the  present  ac- 
tion. As  the  proof  offered  would  not  have  shown,  that  the  trans- 
fer of  the  note  gave  him  the  right,  it  was  properly  rejected. 

It  is  true,  that  the  cases  of  Depuy  v.  JSwart,  and  Moore  v.  Vtekj 
were  decided  before  the  Code  was  enacted,  and,  consequently, 
when  a  new  debt,  created  by  a  new  promise  of  a  discharged 
debtor  was  not  assignable,  so  as  to  enable  an  assignee  to  maintain 
an  action,  in  his  own  name  for  its  recovery ;  and  this  circumstance, 
it  may  be  said,  creates  a  distinction,  that  renders  the  decisions,  in 
those  cases,  no  longer  applicable  as  authorities.  But  we  do  not 
think  so.  There  is  no  intimation  in  either  of  the  cases,  that  ia  the 
opinion  of  the  court,  the  plaintiff,  by  the  transfer  of  the  note  in 
suit,  had  acquired  an  equitable  title  to  the  new  debt,  which  the 
promise  of  the  defendant  had  created,  so  as  to  entitle  him  to  bring 
an  action  for  its  recovery,  in  the  name  of  the  payee  to  whom  the 
promise  was  made.    There  is  no  intimation,  that  a  transfer,  that 
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the  court  held  to  be  void,  was  yet  effectual  to  pass  the  debt.  Al- 
though, since  the  Code,  the  assignee  of  a  debt,  no  matter  how  or 
when  created,  may  maintain  an  action,  in  his  own  name,  for  its 
recovery,  we  do  not  at  all  understand,  how  the  attempt  to  transfer 
a  debt,  that  had  ceased  to  exist,  can  be  received  as  evidence  of 
the  assignment  of  a  debt  subsequently  created.  The  transfer,  if 
void  at  all,  is  void  altogether.  We  have  seen  that  a  debt  created 
by  the  new  promise  of  a  discharged  debtor,  is  not  an  incident  of 
a  negotiable  note,  by  which  the  original  debt  was  evidenced,  but 
is  a  substantive  and  independent  cause  of  action,  and  we  are, 
therefore,  clearly  of  opinion,  that  it  is  only  by  a  distinct  and  in- 
dependent act,  expressly  referring  to  the  debt  thus  created,  that  it 
can  be  assigned  or  transferred.*  In  this  case,  no  such  assign- 
ment  was  offered  to  be  proved,  or  is  pretended  to  have  been  made. 

But  had  proof  of  such  an  assignment  been  offered  or  given,  it 
seems  to  us  certain  that  it  would  not  have  enabled  the  plaintiff  to 
recover  in  the  present  action.  As  the  debt  created  by  the  promise 
of  a  discharged  or  released  debtor,  although  founded  on  his  moral 
obligation  to  pay  a  former,  is  a  new  and  substantive  cause  of  ac- 
tion, it  must  be  stated  as  such  in  the  complaint,  whether  the  action 
is  brought  by  the  creditor  to  whom  the  promise  was  made,  or  by 
his  assignee.  Here,  there  is  no  such  statement  in  the  complaint, 
for  the  action  is  brought  by  the  plaintiff,  not  as  assignee  of  a  sub- 
sisting debt,  but  as  endorsee  of  an  extinguished  note.  His  title 
to  the  note  is  the  only  cause  of  action  stated  in  the  complaint 

It  has,  indeed,  been  insisted,  that  if  the  plaintiff  was  entitled  to 
the  benefit  of  the  promises  made  by  the  defendant  to  the  payees 
of  the  note,  the  variance  that  would  have  arisen  from  the  proof 
that  was  offered,  mighty  under  the  provisions  of  the  Code,  have 
beep  justly  disregarded.  We  cannot  so  hold.  The  only  cause  of 
action  alleged  in  the  complaint,  was  disproved,  in  its  entire  scope 
and  meaning,  (Code,  §  191,)  and  the  proof  offered,  if  effectual  for 
any  purpose,  would  have  substituted  a  new  cause  of  action,  which 
the  defendant  had  not  been  required  to  answer,  and  to  which  the 
defence,  in  his  answer,  was  not  at  all  directed.    Even,  if  the  proof 


*  Vide  note  of  editor  to  the  cose  of  Depuy  y.  Bwewt,  (9  Wend.  2d  ed.  241,) 
where  an  oppodte  opinion  as  to  the  effect  of  a  transfer  of  a  negotiable  note,  nnce 
tiie  Code,  appears  to  be  ezprened. 
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would  have  shown  a  riglit  of  action  in  the  plaintiff,  the  Judge, 
under  the  pleadings,  had  no  power  to  receive  it,  nor,  as  we  think, 
without  the  consent  of  the  defendant,  could  he  have  amended  the 
pleadings  for  the  purpose  of  its  reception. 

Although,  as  the  case  stood  upon  the  trial,  the  jury  might  very 
properly  have  been  instructed  to  find  a  verdict  for  the  defendant^ 
the  Judge  committed  no  error,  which  the  plaintiff  can  allege,  in 
dismissing  the  complaint,  and  a  judgment  dismissing  it,  with  costs, 
must,  therefore,  be  entered. 

Judgment  accordingly. 


Vanderbilt  v.  Mathis. 

To  maintain  an  action  for  malioioos  proeecntion,  three  faets,  if  controyerted,  must 
be  established : 

1.  That  Buch  proeeontion  was  determined  in  jbyor  of  the  plaintiff,  before  the 
action  was  commenced. 

2.  The  want  of  probable  cansa 
8.  lialice. 

The  determination,  in  jbyor  of  the  plaintiff,  of  the  prosecntion  alleged  to  be 
malicious,  is  not,  per  se,  ^pfrvmA  facU  eyidenoe  of  the  want  of  probable  cause. 

The  proof  of  malice  is  as  essential  as  that  of  tiie  want  of  probable  canae.  Bnt  the 
latter  may  be  shown,  without  the  existence  of  malice  being  either  a  conse- 
qnence  or  concomitant  Malice,  in  fact,  must  be  proyed,  either  by  direct 
eyidence,  or  by  circumstances  connected  with,  or  growing  out  of,  the  proof  of 
a  want  of  probable  cause.  Justifying  the  inference  of  it,  as  a  Ikct  thus  proved. 

lliere  is  no  theoretical  malice,  whidi  can  satisfy  the  rule  requiring  proof  of  malice, 
and  which  can  coexist  with  the  established  fi^t,  that  the  proeecution  was  in- 
stituted in  an  honest  belief  of  the  plaintiff's  guilt,  and  with  no  other  motiyes 
than  to  bring  a  supposed  offender  to  justice. 

The  question  of  actual  malice  may  be  a  turning  point  in  an  action  of  this  nafurcL 

In  such  a  case,  it  must  be  determined  by  the  Jury,  as  a  question  of  £sct,  and  such 
eyidence  of  its  existence  must  be  giyen  as  will  Justify  a  jury  in  finding  it^  as  a 
fiMt  proyed. 

(Before  Oaklet,  Cb.  J.,  Ddxr  and  Boswobkh,  J.J.) 
February,  1856. 

Tms  action  came  before  the  court)  on  questions  of  law  arising 
at  the  trial,  and  which  were  there  ordered  to  be  heard  in  the  first 
instance  by  the  General  Term. 
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It  was  tried  before  Mr.  Justice  Slosson,  and  a  jury,  in  June, 
1855. 

The  action  was  brought  to  recover  damages,  on  the  allegations 
that  the  defendant,  on  the  27th  of  November,  1854,  before  E.  E. 
Stilwell,  a  commissioner  of  the  United  States  for  the  southern 
district  of  New  York,  felsely,  maliciously,  and  without  any  reason- 
able or  probable  cause,  complained  and  charged  that  the  plain- 
tiff had  tTiftrftt/>fnrft  finn]mjtt<>H  ppujnryj  by  falsely  and  corruptly 
swearing  that  he  was  the  true  and  only  owner  of  a  certain  steam- 
ship, called  the  Adelaide;  that,  upon  such  complaint  and  charge, 
the  plaintiff  was  arrested  and  brought  before  the  said  commis- 
sioner, and,  afterwards,  upon  an  examination  of  the  matter,  was 
fuUyjfiguitted.And.  discharged. 

The  questions  decided  by  the  General  Term,  relate  solely  to 
exceptions  taken  to  the  charge  of  the  Judge,  and  to  his  refusal  to 
charge  as  requested. 

Hence,  as  the  charge  is  of  considerable  length,  only  those  por- 
tions of  it  are  stated  which  eihow  the  matters  excepted  to.  The 
Judge,  among  other  things,  charged  as  follows : — 

"  That,  in  order  to  enable  Yanderbilt  to  maintain  his  action,  he 
must  prove ; 

"1.  The  prosecution  by  the  defendant,  the  plaintiff's  arrest, 
and  that  the  prosecution  is  ended,  and  the  plaintiff  discharged 
ibere&om.  • 

''2.  That  the  prosecution  was  undertaken  by  the  defendant 

without  probable  cause. 

"  8.  That  the  defendant  acted  maliciously  in  the  prosecution." 
«  «"«  «  «  «  «  # 

"  If  the  fiacts  show  that  there  was  not  probable  cause  for  the 
defendant's  prosecution,  then  malice  may  be  inferred. 

"  The  evidence  is,  that  the  plaintiff  was  discharged  before  the 
magistrate.  This  shows  prtmd  faciej  that  there  was  no  probable 
cause  for  the  arrest,  and  shifts  the  burden  of  proof  &om  the  plain- 
tiff to  the  defendant)  who  is  bound  to  show,  affirmatively,  that 
there  was  probable  cause.  The  actual  state  of  the  £^ts,  apart 
from  the  defendant's  knowledge  and  belief  of  them,  is  not  the  test 
of  probable  cause.  You  must  be  satisfied  that  the  defendant 
knew  of  the  existence  of  the  &cts  on  which  he  r^es  to  show 
probable  cause. 

D.— V.  20 
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'^  His  charge  was,  that  the  plaintiff  made  a  false  oath,  in  swear- 
ing that  he  was  the  owner  of  the  vessel,  and  the  burden  is  with 
him  to  show  that  there  was  probable  cause  for  this  charge,  and  he 
can  show  it  only  by  showing  his  knowledge  of  fiwts  and  circum- 
stances, which  would  justify  a  reasonable  and  cautious  or  prudent 

man  in  believing  that  the  plaintiff  was  not  the  owner." 

***  «  «  «  «  «  * 

"  On  this  question  of  malice  in  fact,  you  will  also  take  into 
consideration  the  defendant's  conduct  on  the  arrest  of  the  plain- 
tiff, whether  or  not  there  was  unnecessary  zeal  and  activity  or 
eagerness  on  his  part,  all  which  has  a  bearing  on  the  question  of 
motive. 

"  This  question  of  malice  in  fact,  supposing  that  probable  cause 
did  not  exist,  is  material  only  as  affecting  the  question  of  damages ; 
and  on  the  question  of  damages,  the  plaintiff,  if  entitled  to  recover 
at  all,  is  entitled  to  indemnity  for  the  deprivation  of  his  liberty 
and  for  the  injury  to  his  reputation,  feelings  and  person,  and  also 
for  the  expenses  to  which  he  has  been  necessarily  subjected." 

The  counsel  for  the  defendant  said  he  excepted  to  that  part  of 
the  charge  in  which  it  was  said,  that  the  discharge  by  the  com- 
missioner was  primd  facie  evidence  of  want  of  probable  cause. 

The  defendant's  counsel  also  asked  the  court  to  charge,  "  That 
Uie  discharge  of  Vanderbilt  was  not  pnmA  facve  evidence  of  want 
of  probable  cause."  The  court  refused  to  charge,  except  as  it 
had  before  charged,  and  the  defendant's  counsel  excepted  to  such 
refusal. 

The  defendant's  counsel  then  asked  the  court  to  charge,  "  That 
if  the  jury  believe  from  all  the  evidence  in  this  case,  that  the  de- 
fendant acted  in  good  faith  in  making  the  complaint,  this  action 
cannot  be  maintained."  The  court  refused  to  charge,  except  as  it 
had  before  charged,  and  the  defendant's  counsel  excepted  to  such 
re^al. 

The  defendant's  counsel  then  asked  the  court  to  charge,  "That 
the  jury  cannot  find  a  verdict  for  the  plaintiff  unless  he  has 
proved  that  there  was  no  probable  cause  for  the  complaint,  and 
not  even  then,  unless  they  believe  from  the  evidence  that  in  mak- 
ing the  complaint  the  defendant  acted  from  malicious  motives." 
The  court  refused  to  charge,  except  as  it  had  before  charged,  and 
the  defendant's  counsel  excepted  to  such  refusal 
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And  the  jury  afterwards  retained  a  verdict  for  $1,000. 

And  the  court  thereupon  ordered,  that  the  defendant  have  twenty 
days  to  make  and  serve  a  case,  with  leave  to  torn  the  same  into  a 
bill  of  exceptions  or  special  verdict,  and  that  the  same  be  heard,  in 
the  first  instance,  at  the  General  Term ;  and  that,  in  the  mean  time, 
all  proceedings  on  the  part  of  the  plaintiff  be  stayed. 

L.  B,  Shephardj  for  plaintifil 

J.  T.  WiUiams^  for  defendant 

By  thx  Coubt.  Boswobth,  J. — ^To  maintAin  an  action  for 
malicious  prosecution,  three  &cts,  if  controverted,  must  be  estab- 
lished : — 

1.  That  the  prosecution  is  at  an  end,  and  was  determined  in 
&yor  of  the  plaintiff 

2.  The  want  of  probable  cause. 
8.  Malice. 

In  such  an  action,  it  i8  necessary  to  give  some  evidence  of  the 
want  of  probaUe  cause.  It  is  insufficient  to  prove  a  mere  acquit- 
tal ;  that,  alone,  is  not  priind  facie  evidence  of  the  want  of  probable 
cause.    (Chrlon  v.  De  Angdisy  6  Wend.  418.) 

It  is  equally  essential,  that  the  former  prosecution  should  appear 
to  have  been  maliciously  instituted.  Malice  may  be  inferred  from 
the  want  of  probable  cause,  but  such  an  inference  is  one  which 
a  jury  is  not  required  to  maJce,  at  all  events,  merely  because  they 
may  find  the  absence  of  probable  cause. 

Unless  the  evidence,  in  relation  to  the  circumstances  under  which 
the  prosecution  was  ended,  and  that  given  to  establish  the  want  of 
probable  cause,  justify  the  inference  of  malice,  other  evidence,  in 
support  of  it,  must  be  given. 

Evidence  as  to  the  conduct  of  the  defendant,  in  the  course  of  the 
transaction,  his  declarations  on  the  subject,  and  any  forwardness 
and  activity  m  exposiug  the  plaintiff  by  a  publication,  are  properly 
admitted  to  prove  malice.  Such  evidence  must  be  given  as  will 
justify  a  jury  in  finding  the  existence  of  malice. 

The  rule  is  uniformly  stated,  that,  to  maintain  an  action,  for  a 
former  prosecution,  it  must  be  shown  to  hare  been  without  proba- 
ble cause,  and  malicious.    {Vanduxer  v.  Linderman^  10  J.  B.  110; 
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Murray  v.  Long,  1  Wend.  140, 2d  Stark.  Ev.  494;  WHlans  v.  Tayhr, 
6  Bing.  173.) 

The  Judge,  at  the  trial,  charged,  that  the  fact,  that  the  plaintiff 
was  discharged  before  the  magistrate,  showed,  primA  facie,  that 
there  was  no  probable  cause  for  the  arrest,  and  shifted  the  burden 
of  proof  &om  the  plaintiff  to  the  defendant,  who  was  bound  to 
show,  affirmatiyely,  that  there  was  probable  cause. 

He  was  requested  to  charge,  ''  that  the  discharge  of  Yanderbilt 
was  not  primA  facie  evidence  of  the  want  of  probable  cause."  This 
he  refused  to  do.  To  this  refusal  to  charge,  and  to  the  charge  as 
made,  the  defendant  excepted. 

He  also  charged, ''  that,  if  probable  cause  is  made  out,  the  ques- 
tion of  malice  becomes  immaterial,  except  as  bearing  on  the  ques- 
tion of  damages." 

"  This  question  of  malice,  in  fact)  supposing  that  probable  cause 
did  not  exist,  is  material  only  as  affecting  the  question  of  damagea" 

He  was  requested  to  charge,  "  that  the  jury  could  not  find  a 
verdict  for  the  plaintiff)  unless  he  has  proved  that  there  was  no 
probable  cause  for  the  complaint,  and  not  even  then,  unless  they 
believe,  &om  the  evidence,  that,  in  making  the  complaint^  the 
defendant  acted  fix>m  malicious  motives."  This  the  Judge  declined 
to  do,  and  to  his  ref\isal  to  so  charge  the  defendant  excepted. 

Although  the  evidence  which  establishes  the  want  of  probable 
cause  may  be,  and  generally  is,  such  as  to  justify  the  inference  of  mal- 
ice, yet  we  imderstand  the  rule  to  be,  that  when  it  is  a  just  and  proper 
[inference  from  all  the  facts  and  circumstances  of  the  case,  upon  all 

le  evidence  given  in  the  cause, "  that  the  defendant  was  not  actuated 
[by  any  improper  motives,  but  only  from  an  honest  desire  to  bring 
a  supp6sed  offender  to  justice,  the  action  will  not  lie,  because  such 

^ts  and  circumstances  disprove  that  which  is  of  the  essence  of  the 
action,  viz.,  the  malice  of  the  defendant  in  pressing  the  charge." 

In  BuOdey  v.  Smith,  (2  Duer,  271,)  the  court  stated  the  rule  to 
be,  ''that,  in  order  to  maintain  a  suit  for  a  malicious  prosecution, 
the  plaintiff  is  bound  to  prove  the  entire  want  of  a  probable  cause 
for  the  accusation,  and  the  actual  malice  of  the  defendant  in  making 
it  Malice  is  a  question  of  fact,  which,  when  the  case  turns  upon 
it,  must  be  decided  by  the  jury." 

Story,  J.,  in  Wtggin  v.  Coffin,  instructed  the  jury  that  two  things 
must  concur,  to  entitle  a  plaintiff  to  recover  in  such  an  action: 
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«■  ■  I  ■  ■    I  ,  III    II         »»^i^,^^ 

"  The  first  is,  the  want  of  probable  cause  for  the  prosecution ;  the  \ 
second  is,  malice  in  the  defendant  in  carrying  on  the  prosecution* 
If  either  ground  fail,  there  is  an  end  of  the  suit." 

In  Vandtizer  v.  Linderman^  (10  J.  R  110,)  the  court  said :  "  No 
action  lies,  merely  for  bringing  a  suit  against  a  person,  without 
sufficient  ground.  To  maintain  a  suit  for  a  former  prosecution,  it 
must  appear  to  have  been  without  cause,  and  malicious." 

If  the  charge  must  be  understood  to  mean,  that  if  the  want  of 
probable  cause  was  established,  the  plaintiff  was  entitled  to  recover, 
although  the  jury  should  believe,  fix)m  the  whole  evidence,  that, 
in  making  the  complaint,  the  defendant  did  not  act  &om  malicious 
motives,  then  we  deem  it  to  be  erroneous.  This  construction  is 
the  only  o)ie,  of  which  the  language  of  the  instruction  appears  to 
be  susceptible ;  for  the  Judge,  in  charging  the  jury,  stated  that 
the  "  question  of  malice  in  fact,  supposing  that  probable  cause  did 
not  exist,  is  material  only  as  affecting  the  question  of  damages." 

Malice  in  fact,  is  that  kind  of  malice  which  is  to  be  proved. 
When  malice  may  be,  and  is  inferred,  from  the  want  of  probablej 
cause,  it  is  actual  malice  which  is  thus  proved. 

There  is  no  theoretical  malice  which  can  satisfy  this  rule,  and 
which  can  coexist  with  the  established  fact,  that  the  prosecution 
was  instituted  in  an  honest  belief  of  the  plaintiff's  guilt,  and  with 
no  other  motives  than  to  bring  a  supposed  offender  to  justice.       [ 

The  question  of  malice  may  be  a  turning-point  of  the  contro* 
versy ,  in  an  action  of  this  nature. 

I  The  want  of  probable  cause  may  be  shown,  and  yet,  upon  the  ^ 
phole  evidence,  in  any  given  case,  it  may  be  a  &ii  question  for 
fthe  determination  of  a  jury,  whether  the  defendant  was  actuated 
'by  malice.  If  the  whole  evidence  is  such,  that  a  jury  cannot 
properly  doubt  the  honesty  and  purity  of  the  motive  which  in- 
duced the  former  prosecution,  and  if  they  fully  believe  that  it 
was  instituted  from  good  motives,  and  in  the  sincei^  conviction 
that  the  plaintiff  was  guilty  of  the  offence  charged,  and  without 
malice,  the  defendant  would  be  entitled  to  a  verdict 

The  charge  made,  and  which  was  excepted  to,  must  be  deemed 
to  have  been  made,  to  give  the  jury  a  rule  of  action,  in  disposing 
of  the  case  upon  the  whole  evidence.  "We  think  it  was  not  only 
calculated  to  mislead,  but  was  erroneous. 

A  new  trial  must  be  granted,  with  costs  to  abide  the  event 
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William  Nelson  and  others  v.  Augustus  Belmont. 

A  yeflBel,  bound  from  New  Orleans  to  HaTre,  was  Btrack  by  lightning  and  set  on  fire. 
Her  cargo  conaiated  of  cotton  chiefly,  some  Btayes,  and  eight  kegs  of  specie.  A 
passing  Danish  brig  was  indaced  to  stay  by  her,  while  efforts  were  made  to  put 
out  the  fire.  Holes  were  cut  in  the  deck,  and  water  poured  down,  but  ineffec- 
tually, and  they  were  stopped  to  stifle  the  flameai  The  next  day,  it  was  found 
necessary  to  put  into  a  port  of  distress,  and  the  brig  was  engaged  to  accompany 
her,  and  the  passengers  and  specie  were  removed  to  the  brig.  No  bargain  was 
made  as  to  compensation.  The  two  Teasels  arrived  at  Charleston,  when  the  fire- 
engines  of  the  city  were  employed.  The  yessel  was  filled  with  water,  and  sunk 
to  the  upper  deck.  After  that,  she  was  pumped  out,  and  the  cargo  discharged 
The  captain,  without  advice,  abandoned  the  voyage,  and  sold  the  cotton  at 
Charleston,  He  made  some  slight  repairs  to  the  vessel,  by  his  own  carpenter 
there,  and  brought  her  to  New  York,  where  repairs  to  a  large  amount  were  put 
upon  her. 

While  in  the  harbor  of  Charleston,  and  before  reaching  the  wharf,  the  captain 
obtained  the  specie  from  the  Danish  brig,  and  deposited  it  in  a  bank. 

Certain  sums  were  allowed  to  the  captain  of  the  Danish  vessel,  and  to  the  fire- 
companies,  under  the  sanction  of  the  Chamber  of  Commerce  in  Charleston. 

Upon  revinng  an  adjustment  of  the  general  average,  made  in  New  York — 

ffeld,  1st.  That  the  specie  on  board  the  Oalena,  and  which  was  transferred  to  the 
Danish  brig,  was  liable  to  contribute,  in  common  with  any  other  portion  of  the 
cargo,  to  whatever  may  be  a  proper  subject  of  general  average. 

2d.  That  the  amount  awarded  to  the  Danish  brig,  for  her  services  in  going  into 
Charleston  with  the  Galena,  was  to  be  allowed. 

8d.  The  amount  awarded  by  the  Chamber  of  Commerce  to  the  fire-engme  company 
was  also  proper. 

4th.  Hie  damage  to  the  vessel,  oocadoned  by  cutting  the  holes  in  the  deck,  when  at 
sea,  to  pour  down  the  water — ^that  is,  the  mere  expense  of  repairing  the  deck 

^--^iniere  these  holes  were  cut,  was  to  be  allowed  as  a  proper  item  for  contribution. 
^y^6\h.  The  damage  caused  to  the  vessel  by  the  swelling  of  the  cargo— that  is,  the 
amount  which  can  be  distinctly  shown  it  would  cost  to  repair  that  specific 
damage,  was  also  proper. 

6th.  That  any  loss  to  the  cargo,  which  it  can  be  distinctly  shown  arose,  exclusively, 
from  damage  done  by  the  water,  the  cargo  not  being  on  fire  at  the  time,  was  to 
be  allowed. 

^th.  The  freight  was  improperly  allowed  by  the  adjusters  It  is  neither  to  be 
contributed  for,  nor  to  contribute. 

8th.  As  to  the  disbursements  in  Charleston,  if  any  expenses  were  incurred  by  landing 
part  of  the  cargo,  in  order  to  pump  out  the  vessel,  they  may  be  allowed;  and  so 
any  expenses  attending  loading,  storing,  Ac,  incurred  prior  to  the  detennination 
to  abandon  the  voyage. 
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9th.  Only  that  part  of  the  cargo  should  be  contributed  for,  which  can  be  shown  to 
have  been  damaged,  ezdusiyely,  by  the  water.  The  rest  of  the  cargo  is  to  be 
assumed  to  have  been  damaged  by  the  fire,  if  not  proven  to  have  been  damaged 
by  the  water,  and  is  not  to  be  allowed  for. 

10th.  The  cargo  is  to  contribute  in  the  usual  manner,  including  the  amount  allowed 
in  general  average. 

11th.  That,  as  to  the  repairs  in  New  York,  a  selection  of  the  items  must  be  made; 
or,  if  that  is  impossible,  an  estimate  of  the  cost  of  repairing  that  damage  to  the 
vessel,  which  arose  from  the  swelling  of  the  cargo  from  the  water  poured  down. 
The  sum  which  it  would  have  cost  to  do  this,  without  any  other  repair  whateveri 
iB  to  be  allowed,  and  that  only. 

(Before  BoswoaiH,  Hoffman  and  Woodruff,  J.J.) 

Heard,  January,  1856 ;  decided,  February,  1856. 

The  case  came  up  for  judgment  upon  a  verdict  for  the  plaintiff 
for  $10,000,  rendered  before  the  Chief  Justice  and  a  jury,  subject 
to  the  opinion  of  the  court  at  General  Term.  There  was  also  a 
stipulation  of  the  attorneys  to  the  following  effect :  '*  It  is  agreed 
that  a  verdict  herein  be  taken  for  $10,000,  subject  to  the  opinion 
of  the  court,  and  to  be  entered  as  a  verdict  for  the  defendant,  on 
such  opinion,  for  a  like  amount  In  case  the  court  shall  adjudge 
the  plaintiff  to  be  entitled  to  a  recovery  on  any  principles,  the 
cause  shall  be  referred  to  a  referee,  with  instructions,  and  subject 
to  the  order  of  a  Judge,  to  ascertain  the  amount. 

"Also,  in  case  the  court  are  of  opinion  that  the  plaintiflfe  are 
liable  for  any  part  of  the  defendant's  specie,  the  verdict  shall  be 
for  such  balance,  to  be  ascertained  as  aforesaid. 

"  Each  party  to  be  at  liberty  to  make  a  biU  of  exceptions,  pre- 
senting the  questions  decided  by  the  court." 

Wi  M.  Evaris,  for  the  plaintiff. 

D,  Lordj  for  the  defendant 

The  &cts  and  the  points  raised  by  the  counsel,  sufficiently 
appear  in  the  opinion  of  the  court. 

By  the  Court.  Hoffman,  J. — ^The  material  facts  of  the  case 
upon  which  the  decision  must  rest,  are  these : — 

The  ship  Qtdena  sailed  fix>m  New  Orleans,  bound  for  Havre,  in 
July,  1853.  The  cargo  was  chiefly  cotton,  with  a  few  thousand 
staves,  and  eight  kegs  of  specie,  six  of  which  were  shipped  by  the 
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defendant,  and  two  by  other  persons.  On  Satarday  the  23d  July, 
the  ship  was  struck  by  lightning  between  one  and  two  o'clock.  It 
struck  the  mizzen  topgallant-mast,  passed  down  the  mizzen-mast 
into  the  cabin,  and  into  the  between-decks.  In  five  minutes  the 
ship  was  discovered  to  be  on  fire.  Holes  were  cut  in  the  upper 
deck,  around  the  mizzen-mast,  and  water  poured  down  into  the 
between-decks,  where  the  cargo  was.  This  had  no  effect  The 
holes  were  then  stopped  up  to  stifle  the  fire.  This  was  between 
three  and  four  o'clock.  The  fire  still  continued.  The  mate  was 
sent  to  a  brig,  the  Anna  Margaretta,  in  sight,  and  signals  of  dis- 
tress were  made.  The  brig  was  going  the  same  course,  and  had 
been  seen  all  .the  morning  from  daylight  The  mate  went  on 
board  the  brig,  and  returned  about  five  P.  M.  It  seems  pretty 
clear  that  the  fire  began  about  one  or  two  o'dock  p.  M.,  civil  time, 
of  the  23d.  The  passengers  and  baggage  were  transferred  to  the 
brig  by  ten  or  eleven  at  night  The  captain  of  the  brig  was  re- 
quested to  keep  company  for  the  night,  which  he  did.  The  holes 
of  the  ship  were  reopened,  and  water  poured  down  all  night  In 
the  morning  the  deck  was  hot ;  the  fire  appeared  to  gain.  At 
daylight  the  captain  concluded  that  he  could  not  put  the  fire  out, 
and  must  make  a  port  of  distress.  An  arrangement  was  then 
made  with  the  captain  of  the  Danish  brig,  by  which  she  was  to 
accompany  the  Galena  into  Charleston,  and  to  take  the  specie  on 
board  his  vessel  This  was  done  because  he  had  the  passengers 
on  board,  and  as  a  protection  to  the  crew,  in  case  they  had  to 
leave  the  ship  if  the  fire  burst  out  The  specie  was  put  on  board 
the  brig  because  it  was  safer  there,  as  in  case  the  fire  broke  out  it 
might  be  too  late  to  transfer  it  from  the  ship. 

Captain  Beesen,  of  the  Danish  brig,  was  told  that  he  would 
probably  get  his  pay  as  salvage,  either  by  the  court  or  by  a  set- 
tlement There  was  no  bargain  or  undeTstaQding  as  to  the  amount 
Both  vessels  bore  away  for  Charleston.  The  fire  did  not  appear 
to  decrease.  At  two  o'clock  of  the  26th  they  hauled  into  the 
wharf.  The  engines  of  the  cily  then  commenced  playing  into  the 
ship,  and  she  sank  to  the  upper  deck.  She  was  fiUed  with  water. 
The  cotton  absorbed  a  good  deal  of  the  water  as  it  went  down. 
The  ship  lay  fiill  of  water  twenty-four  hours.  After  that  she  was 
pumped  out,  and  they  commenced  discharging  the  cargo.  The 
water  poured  in  before  the  arrival  may  have  touched  fifty  to  sev- 
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enty-five  bales  of  the  cotton ;  the  water  poured  in  at  Gharleeton 
covered  the  whole  of  it 

The  captain  determined,  in  the  exercise  of  his  own  judgment, 
and  without  advice,  to  abandon  the  voyage.  He  sold  the  cargo 
at  Charleston,  and  remitted  the  funds.  He  made  some  slight  re- 
pairs, but  only  what  was  done  by  his  own  carpenter,  and  brought 
the  vessel  to  New  York,  where  repairs  to  a  large  amount  were 
made,  as  hereafter  noticed. 

While  in  the  harbor  of  Charleston,  and  before  reaching  the 
whas^  the  captain  of  the  Chdena  got  the  specie  from  the  Danish 
vessel  and  deposited  it  in  bank. 

The  adjustment  of  the  general  average  took  place  at  New  York. 
The  statement  annexed,  A^  is  an  analysis  of  such  adjustment,  the 
document  having  been  furnished  us.  It  shows  that  the  losses 
contributed  for  amounted  to  $78,964.72.  Of  this  sum,  $5,120.87 
were  allowed  the  Danish  brig ;  and  $5,198  to  the  fire-engine  com- 
panies at  Charleston,  both  fixed  by  the  Chamber  of  Commerce. 
The  expenses  at  Charleston,  $4,738.88,  consisted  of  charges  for 
discharging  the  cotton,  piling  it  on  the  wharf,  landing,  storage 
and  weighing,  insurance  and  watching,  commissions  on  the  sales 
of  cotton,  wages  and  provisions.  The  aggregate  of  the  sums 
allowed  in  general  average  of  expenditures  at  Charleston,  is 
$15,057.25.  At  New  York  repairs  are  allowed  to  the  amount  of 
$4,285.17.  There  is  also  allowed  loss  on  cargo,  by  scuttling, 
$42,588.07 ;  loss  on  freight,  $8,880.05 ;  on  passage-money,  $708.17 ; 
adjustment  fees  and  commission  for  collecting  the  general  average, 
make  up  the  total  amount  of  $73,964.72.  The  result  is,  that 
45.09i  per  cent  is  to  be  paid  by  all  the  contributory  interests,  to 
make  good  these  losses.  The  specie  represented  by  the  defendant, 
($30,858,)  is  made  to  pay  $14,864.36.  The  residue  of  the  specie, 
owned  by  Eousseau,  ($9,110,)  is  to  pay  $4,108.28. 

L  The  proposition  chiefly  argued  by  the  counsel  of  the  defend- 
ant is,  that  the  specie  transhipped  into  the  Danish  brig  was  not 
subject  to  the  general  average  expense  of  the  bearing  away  of  the 
Galena  to  Charleston,  nor  the  general  average  expenses,  or  losses, 
incurred  there  or  at  New  York.  That  even  admitting  that  the 
residue  of  the  cargo,  or  the  vessel,  were  liable  for  any  other  loss 
than  the  salvage  paid  to  the  Danish  brig,  the  specie  is  exonerated 
fix>m  it    That  it  was  separated  from  the  vessel  and  residue  of  the 
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cargo ;  no  longer  in  a  common  peril ;  subject  only  to  the  peril 
attending  the  Danish  brig,  and  liable  only  for  a  due  proportion  of 
the  salvage  awarded  to  that  brig. 

On  that  basis  it  will  be  seen  that  even  if  the  whole  of  the  salv- 
age of  $5,120,  is  borne  by  the  whole  of  the  specie,  ($89,968,)  there 
would  be  only  a  percentage  due  of  about  12J  per  cent.,  or  about 
$3,938.  Thia  b^mes,  therefore,  a  very  important  point  As 
$4,364.36  has  been  paid,  there  would  then  be  a  balance  to  be  re- 
covered by  the  defendant,  if  he  is  right. 

The  most  analogous  cases  to  the  present,  which  i  have  found, 
are  those  relating  to  the  placing  of  part  of  the  goods  of  a  ship  on 
board  of  lighters  or  other  vessels.  The  rules  which  have  been 
applied  in  such  cases,  will,  I  think,  afford  a  principle  sufficient  to 
govern  this  cause. 

In  the  case  of  the  ship  Gouronne  de  Bochelle,  stated  by  Magens, 
(vol.  1,  p.  160,  case  ix.)  the  vessel  sprung  a  leak,  which  the  utmost 
exertions  of  the  crew  could  not  keep  under.  She  had  sailed  with 
convoy,  and  after  signalling  the  distress,  the  boats  of  several  ships 
came  alongside  to  lighten  her,  to  search  for  the  leak,  and  to  stop 
it  These  boats  took  from  the  ship  sixty-eight  casks  of  indigo, 
and  one  hogshead  of  white  sugar.  These  were  distributed  among 
the  different  vessels,  and  after  diligent  search,  the  leak  wajs  found 
and  stopped.  About  twenty  of  the  casks  of  indigo,  and  the  hogs- 
head of  sugar,  were  put  on  board  vessels  which  were  afterwards 
captured  by  the  English.  The  ship  arrived  safe  at  Bochelle,  to 
which  port  she  was  bound.  The  residue  of  the  indigo  was  deliv- 
ered safe  in  France  by  the  vessels  to  which  it  was  transferred. 

The  general  average  was  adjusted  by  allowing  the  invoice  cost 
at  St  Domingo,  of  the  twenty  casks  of  indigo — deducting  ten  per 
cent.,  a  usual  deduction  for  waste — the  value  of  the  hogshead  of 
sugar,  the  freight  of  the  indigo  and  sugar  lost,  the  freight  paid  the 
other  vessels  for  that  delivered,  and  the  expenses  of  adjustment 

The  contributory  interests  were  the  residue  of  the  cargo  at  the 
same  valuation ;  the  indigo  and  sugar,  both  that  delivered  and 
that  captured ;  half  of  the  value  of  the  ship,  appraised  according 
to  the  condition  she  was  in  at  the  time  of  the  average ;  and  one 
half  of  the  freight,  including  that  of  the  indigo  and  sugar  taken. 

In  comparing  this  leading  case  with  the  present^  we  find  some 
points  of  material  resemblance,  and  some  of  important  difference. 
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The  goods  which,  were  taken  on  board  the  asaistiDg  vessels,  and 
were  saved,  lost  nothing  of  their  character  of  goods,  still  following 
the  fate  of  the  vessel  and  residue  of  the  cargo,  and  were  as  liable 
for  any  proper  contribution  as  the  goods  which  remained  on 
board.  So  the  goods  which  were  transhipped  and  lost  by  the 
capture,  retained  their  relation  to  the  ship  and  other  parts  of  the 
cargo,  so  that  their  loss  was  to  be  paid  for  in  due  proportions  by 
such  ship  and  cargo.  The  difference  is,  that  the  indigo  and  sugar 
were  designedly  transhipped,  to  enable  the  parties  to  get  at  the 
leak,  and  preserve  the  ship  and  cargo. 

The  foreign  authorities  declare  that  the  loss  of  merchandise 
placed  in  boats  to  lighten  a  vessel  entering  a  port  or  river,  shall 
be  shared  by  the  vessel  and  her  cargo.  The  goods  are  considered 
as  if  they  had  been  thrown  into  the  sea.  Such  authorities  are 
cited  by  Emerigon.    (Meredith's  ed.,  p.  474.) 

But  the  rule  is  subject  to  qualification,  where  the  vessel  re- 
quires to  be  lightened  in  order  to  enter  her  port  of  destination. 
In  the  latter  case,  no  contribution  can  be  claimed.  (Pothier  des 
Avaries,  N.  140 ;  Benecke,p.  206.)  The  captain  and  owners  should 
have  been  aware  of  her  draft,  and  of  the  water  at  the  port.  Emeri- 
gon states,  also,  another  exception,  viz.,  where  the  goods  are  put 
on  board  lighters,  to  be  delivered  to  the  owners  or  consignees. 

The  case  oiBeavan  v.  The  Bank  of  the  United  Stales^  (4  Wharton, 
301,)  has  been  chiefly  relied  upon  by  the  counsel  for  the  plaintiflF. 
Notwithstanding  that  case,  Mr.  Phillips,  in  his  last  edition,  (1864,) 
states  the  rule  to  be,  that  goods  or  any  interest  are  not  liable  to 
contribution  for  any  general  average  or  expense  incurred  subse- 
quently to  their  ceasing  to  be  at  risk.  (Vol.  ii,  p.  155.)  He  cites 
Dunham  v.  The  Commercial  Ins,  Co.^  (15  Johnson,  815,)  and  pro- 
ceeds to  comment  upon  Beavan  v.  The  United  States  Bank.  He 
thinks  that  the  specie,  in  that  case,  could  not,  upon  principle,  be 
distinguished  from  the  case  of  part  of  a  cargo  delivered  to  a  con- 
signee, before  the  damage  was  incurred.  In  that  case,  specie,  part 
of  the  cargo,  was  carried  on  the  ice,  and  conveyed  to  Philadelphia 
by  land.  The  vessel  was  ice-bound,  and  in  imminent  peril.  Phil- 
adelphia was  the  port  of  destination.  Considerable  expenses  had 
been  incurred  subsequent  to  the  removal,  from  placing  the  cargo 
in  lighters,  reshipping  it,  and  otherwise.  For  such  expenses  con- 
tribution was  claimed  of  the  specie. 
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Dunham  v.  The  OomTMrcial  Insurance  Q/mpany  aetded,  that  when 
the  cargo  had  arrived  at  its  port  of  destinatioii,  and  had  been  de- 
livered, and  freight  earned,  it  oonld  not  be  made  to  contribute  for 
subsequent  expenses  and  charges ;  such  as  the  expenses  for  wages 
and  provisions,  while  the  vessel  was  in  dock  to  repair  the  damage 
sustained  on  the  voyage.  Such  expenses  could  not  be  considered 
as  incurred  for  the  benefit  of  jfreight  or  cargo. 

Lewis  V.  Williams^  in  this  court,  (1  Hall's  Rep.  430,)  establishes 
the  rule,  that  where  goods  are  placed  in  lighters,  U]X}n  the  vessel 
stranding  in  the  harbor  of  her  destined  port,  and  some  of  them 
sustain  a  damage,  this  shall  be  allowed  in  general  average  as  well 
as  the  expenses  of  the  transportation.  The  vessel  was  got  of^  but^ 
in  proceeding  up  the  bay,  was  again  stranded,  and  lost  The  con* 
tributory  interests  were  the  freight,  and  the  cargo  at  the  invoice 
prices.  The  vessel  was  not  claimed  for,  nor  brought  in  as  a  con- 
tributory interest 

We  find,  in  this  case,  the  principle,  that  as  to  the  goods  in  the 
lighters,  there  continued  a  common  interest  and  common  liability. 
There  was  no  severance  of  the  connection,  even  although  they 
were  in  progress  of  being  delivered  from  a  part  of  the  harbor  to 
the  port  of  destination. 

The  Case  of  Whittndge  v.  Nbrris,  (6  Mass.  Rep.  125,)  is  care- 
fully examined  by  both  Chief  Justice  Jones,  and  Mr.  Justice  Oak- 
ley, and  shown  to  be  entirely  consistent  with  their  decision. 

The  attempt  is  made  to  treat  this  as  a  naked  case  of  the  salvage 
of  the  specie,  for  which  it  should  bear  its  proper  share  of  the 
amount  awarded  to  the  Banish  ship,  and  that  no  part  of  the  gen- 
eral average  expenses  ought  to  be  charged  to  it 

The  cases  of  salvage  in  behalf  of  a  stranger  are,  in  strictness, 
when  the  property  is  abandoned,  or  derelict,  or  the  vessel  has 
been  recaptured.  The  salvor  takes  possession,  which  he  has  a 
right  to  retain,  although  the  actual  property  of  the  owner  is  not 
divested.  But  to  the  extent  of  his  lien,  the  salvor's  possession 
and  right  are  absolute  and  exclusive.  The  mere  temporaiy  ab- 
sence of  the  owner  to  obtain  assistance  does  not  destroy  his  ex- 
clusive right  of  possession.  (The  Bee^  Ware's  Rep.  882 ;  Lswia  v. 
The  Elizabeth,  id.  41.) 

K  we  attempt  to  separate  the  delivery  of  the  specie  from  every 
other  part  of  the  transactions  between  the  masters  of  the  vessels^ 
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we  shall  find  it  very  diificult  to  consider  it  as  a  case  of  salyage 
proper.  There  was  the  consent  of  the  captain  of  the  Galena  that 
the  other  should  have  the  temporary  custody  of  the  specie,  for  the 
better  chance  of  preseiration,  with  a  right  to  reclaim  possession, 
and  the  actual  exercise  of  that  right  in  the  harbor  of  Charleston, 
by  consent  The  owner  of  the  Danish  vessel  was  content  to  look 
for  his  compensation  to  the  judgment  of  a  tribunal,  or  an  adjust- 
ment by  consent.  The  case  has  a  close  resemblance  to  the  freight 
which,  in  the  case  from  Magens,  was  paid  to  the  two  ships  which 
delivered  portions  of  the  cargo  in  safety. 

But  it  is  impossible  to  disconnect  any  one  part  of  these  arrange- 
ments and  transactions  from  the  other.  The  whole  was  one  inte- 
gral and  indivisible  transaction,  growing  out  of  one  peril,  and  con- 
trolled by  one  contract. 

The  engagement  of  the  Danish  brig  was  for  the  common 
benefit  The  transfer  of  the  specie  was  like  that  of  a  transfer  to 
a  boat  or  tender  alongside,  for  a  temporary  purpose. 

It  is  undoubtedly  true,  that  cases  of  remuneration  are  not  lim- 
ited  to  instances  of  derdtict,  abandonmenl^  or  capture.  Services 
rendered  to  a  vessel  in  peril,  even  in  co-operation  with  the  mas* 
ter  and  crew,  form  a  just  claim  for  it 

Thus,  in  the  case  of  the  Elvira,  (1  Gilpin's  Eeports,  67,)  the 
extra  services  rendered  by  a  pilot,  beyond  the  mere  sphere  of  his 
duty,  were  allowed  for.  The  services  were  such  '^  as  exalted  a 
pUotage  service  into  something  of  a  salvage  service."  The  mas- 
ter and  most  of  the  crew  remained  on  board.  The  same  was  held 
in  thq  case  of  the  Wave,  by  Judge  Betts,  (1  Blatchford  &  How- 
land,  243.)    See,  also,  the  ship  Henry  Embank,  (1  Sumner,  414.) 

And  in  AUen  v.  The  Ship  Oanada^  (Bee's  Bep.  90,)  a  ship  was 
in  distress,  and  the  captain  of  another  vessel,  at  the  earnest  request 
of  the  master,  kept  company  with  her,  hoisting  a  light  at  nighty 
until  she  was  in  safety.  Compensation  was  allowed,  although  the 
evidence  was,  that  the  danger  was  not  imminent  It  was  not  al- 
lowed as  a  strict  case  of  salvage. 

These  cases  justly  fall  within  the  observation  of  Mr.  Flanders, 
that  they  are  not  properly  matters  of  salvage,  but  of  a  remunera- 
tion, pro  opere  et  lahcre.    (Maritime  Law,  p.  824.) 

Nor  is  it  at  all  anomalous  that  a  case  of  salvage  should  form 
part  of  a  matter  of  general  average,  and  enter,  with  other  items 
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proper  to  such  a  case,  into  the  adjustment  Thus,  in  the  case  of 
the  Vreede,  (Magens,  808,  case  xxv.)  two  anchors,  which  had 
been  cut  away  in  a  stonn,  were  recovered,  and  salvage  paid  for 
them.  This  amount  went  into  the  adjustment  of  a  heavy  case  of 
general  average. 

The  result  appears  to  be,  that  the  specie  put  on  board  the  Dan- 
ish brig,  continued,  as  between  its  owners  and  the  owners  of  the 
Galena  and  her  cargo,  precisely  as  if  it  had  remained  on  board 
the  latter  vessel.  It  may,  ind^d,  be  urged  with  much  force,  that 
had  it  been  lost  by  the  foimdering  of  the  Danish  brig,  it  would 
have  been  a  subject  of  contribution.  But,  at  any  rate,  it  was  tem- 
porarily transferred ;  it  was  saved.  The  possession  could  have 
been  resumed  at  any  time  during  the  voyage  to  Charleston.  It 
was  resumed  in  the  harbor.  It  was  deposited,  no  doubt  at  the 
control  of  the  captain,  in  bank.  It  would  have  been  reshipped, 
had  the  voyage  been  resumed.  It  was,  in  effect,  as  much  con- 
nected with  the  ship  and  her  voyage,  as  the  rest  of  the  cargo,  until 
the  abandonment  We  think,  therefore,  it  must  contribute  for 
such  damages  or  expenses,  being  subjects  of  ^neral  average,  as  it 
would  have  been  liable  for  had  it  been  kept  on  board. 

11.  We  proceed  to  consider  which  of  the  items  of  general  aver- 
age, allow^  by  the  adjusters,  were  proper  subjects  for  it. 

And  first,  as  to  i  the  repairs.  We  conclude,  after  a  carefol  ex- 
amination of  the  adjustment,  that  a  mere  trifle,  if  any  thing,  was 
disbursed  for  repairs  in  Charleston.  The  holes,  which  were  cut 
m  the  deck  at  sea,  were,  no  doubt,  filled  up ;  and  this  expense 
may,  perhaps,  be  a  charge  for  a  general  average.  We  presume  it 
too  inconsiderable  to  deserve  notice.  But  when  the  vessel  came 
back  to  New  York,  very  large  expenditures  were  made  upon  her, 
and  of  those,  the  sum  of  $4,738.88,  is  charged  to  general  average. 

The  captain  states  the  damage  done  to  the  ship  by  the  fire,  viz., 
the  burning  of  the  beams  of  the  upper  and  lower  decks,  the  cabins, 
some  set  of  knees,  some  of  the  timbers,  and  the  mizzenmast  be- 
tween decks.  The  ship  was  also  greatly  injured,  he  states,  by  the 
sweUing  of  the  cargo,  caused  by  the  water.  No  repairs  were  done 
to  the  ship  at  Charleston,  except  what  were  performed  by  his  own 
carpenter. 

The  claim  cannot  be  presented  in  a  stronger  light  than  if  the 
repairs  had  been  made  in  Charleston.- 
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We  haye,  then,  tlds  point  presented :  Are  the  repairs  of  a  ves- 
sel, at  a  port  of  necessity,  when  the  voyage  is  there  broken  up, 
and  the  cause  of  resort  to  that  port  was  a  peril  purely  fortuitous, 
subjects  of  contribution  in  general  average  ? 

Mr.  Abbott  states  the  suinmary  of  the  English  decisions  thus : 
(Ed.  Boston,  1854,  p.  682,)  "  It  seems  to  result,  that  if  a  vessel 
goes  into  port  in  consequence  of  an  injury,  which  is  in  itself  the 
subject  of  a  general  average,  such  repairs  as  are  absolutely  neces- 
sary to  enable  her  to  prosecute  her  voyage,  and  the  necessary  ex- 
penses during  the  stay,  are  to  be  considered  as  general  average." 
See,  also,  Hull  v.  Jacohson^  (29  En.  L.  and  Eq.  Eep.  116.) 

Mr.  Flanders,  (Maritime  Law,  p.  268,)  considers  the  English 
rule  to  be,  that  contribution  is  due  for  repairs  absolutely  necessary 
to  enable  the  ship  to  perform  her  voyage. 

In  Paddelford  v.  Boardman,  (4  Mass.  Eep.  848,)  it  was  decided 
that  wages  and  provisions  are  to  be  allowed  during  a  detention  in 
a  port  of  necessity,  arising  firom  stress  of  weather,  but  not  the  re- 
pairs of  the  ship. 

In  Wmiams  v.  Suffolk  Ins,  Ch,,  (8  Sumner,  510,)  Justice  Story- 
held,  that  the  expenses  of  going  into  a  port  of  necessity,  to  refit, 
could  only  be  a  general  average,  when  the  voyage  has  been  re- 
sumed, or  might  have  been ;  not,  if  it  is  abandoned  firom  neces- 
sity. 

In  Meyers  v.  The  Harriet^  (Adm.  Eastern  Dist.  Penn.,  July,  1848, 
cited  Wheaton's  Digest,  vol.  2,  p.  48,)  it  was  ruled,  that  the  ex- 
penses and  costs  of  the  repairs  of  a  vessel,  in  a  port  of  necessity, 
do  not  constitute  a  case  of  general  average  against  the  eargo, 
where  it  is  found  impossible  to  proceed  on  the  voyage,  which  is 
then  broken  up. 

Walden  v.  Leroy^  (2  Gaines'  Rep.  262,)  is  expressly  limited  to  a 
contribution  for  wages  and  provisions :  and  Chief  Justice  Kent 
distinguishes  the  case  from  that  of  the  repairs  themselves,  as  set- 
tled in  the  Digest,  (14,  2,  6.) 

In  Patkr  v.  The  Ocean  Ins.  Ch.,  (8  Sumner,  28,)  wages  and  pro- 
visions were  allowed,  and  not  repairs.  It  is  true,  the  point  was 
not  raised. 

Thamion  v.  The  United  Ins.  Co.,  (8  Fairfield,  150,)  is  to  the 
same  effect,  viz.,  to  allow  wages  and  provisions. 

In  Brooks  v.  The  Oriental  Ins.  Co.,  (7  Pickering,  259,)  the  repairs 
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necessaiy  to  enable  the  vessel  to  return  home,  from  a  port  of  ne- 
cessity, were  allowed  in  general  average. 

As  to  the  case  of  Barker  v.  The  Phoenix  Ins,  Go,,  (8  John.  Hep. 
807,)  two  observations  are  to  be  made.  The  reporter,  in  the  head 
note,  states  that  the  repairs,  in  Copenliagen,  were  included  in  the 
general  average  allowed.  The  probability  is,  that  they  were  not 
included.  The  accounts  produced,  (p.  310,)  included  the  expenses 
of  the  vessel,  including  repairs,  captain' npd  seamen's  wages,  pro- 
visions, and  all  the  other  expenses  in  plation  to  the  vessel  and 
cargo ;  and  the  claim  was  for  all  these,  except  such  a^ere  pro- 
perly chargeable  to  the  vessel,  as  au)articular  average.  Clhief  Jus- 
tice Kent^  in  delivering  the  opinion  of  the  court,  sam  that  the 
objection  is,  that  the  defendants  are  charged  with  the  cLrgo's  Pro- 
portion of  a  general  average,  arising  from  the  unloading  and  ftor- 
age  of  the  cargo,  and  the  wages  and  provisions  of  the  crew,  during 
the  time  the  vessel  was  detained  at  Copenhagen  to  refit  He  re- 
fers to  Walden  v.  Leroy,  (2  Caines,  263,)  as  deciding  the  point 
(See  supra,) 

But,  besides,  the  cargo  was  reloaded  after  the  repairs  were  made, 
with  the  express  intention  of  proceeding  on  the  voyage,  when, 
for  the  first  time  the  interdict  of  the  government  was  discovered. 

We  may,  also,  usefully  resort  to  the  foreign  authorities,  for  in- 
formation and  giudance  upon  this  subject 

M.  Pardessus,  in  his  Droit  Commercial,  (vol.  S,  article  789,)  ob- 
serves :  ^  The  right  of  those  attempted  to  be  charged,  to  examine 
into  the  character  of  the  accident,  and  the  primary  cause  of  the 
disaster,  is  clear.  A  distinction  will  here  be  necessary.  The 
tempesl^  the  lightning,  or  other  cause,  has  broken  the  masts.  It 
is  a  case  of  simple  average.  But  the  impossibility  of  navigating 
the  ship,  compels  a  resort  to  a  port  of  necessity,  from  the  danger 
of  perishing.  That  detention,  {retdche,)  and  the  expenses  attend- 
ing it,  are  matters  of  common  contribution ;  but  not  the  disburse- 
ments for  repairing  the  ship,  or  of  replacing  it  in  the  same  condi- 
tion, {de  radovb  etdela  remise  en  eiat  de  navire,)  The  deliberation 
which  has  caused  the  destruction  has  not  changed  the  character 
of  the  previous  accident." 

M.  Lemonnier,  in  his  Commentary  upon  Maritime  Assurance, 
(Paris,  1843,)  discusses  the  general  question,  in  regard  to  the 
wages,  and  provisions,  and  other  expenses  of  such  a  detention, 
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when  the  cause  is  a  mere  peril  of  the  sea ;  and  upon  a  critical  ex- 
amination of  the  400th  and  408d  articles  of  the  Code  of  Commerce, 
concludes,  that  even  these  ought  not  to  be  brought  into  a  general 
average.  He  makes  the  following  judicious  observations,  (voL  2, 
p.  109,  art  808 :)  "  The  expenses  which  are  allowed,  as  averages 
in  gross,  are  not  so  classed  by  the  legislature,  because  they  concern 
at  once  the  vessel  and  the  cargo,  but  because  they  have  been 
voluntarily,  or  necessarily  incurred  for  the  common  safety.  A 
jettison  is  made  to  lighten  the  ship  during  a  tempest — ^masts  axe 
cut  away — ^anchors  abandoned.  These  acts  cause  a  loss,  or  in- 
volve expenses ;  but  it  is  not  the  maritime  fortune  which  is  the 
cause  of  them,  it  is  more  or  less  the  occasion,  but  it  is  the  will, 
the  intelligence,  and  the  hand  of  man,  which  determines  and  effects 
them.  It  is  by  the  infallible  sign  of  the  concurrence  of  the  hu* 
man  will,  that  we  recognize  a  gross  average." 

"  Every  leak  places,  more  or  less,  the  cargo  in  danger.  It  is 
interested  in  having  that  leak  stopped.  On  that  ground,  not 
meyly  the  expenses  of  the  detention,  but  the  repairs  themselves, 
oiightJftfe  found  among  gross  averages."  He  closes  thus :  "  The 
detaowRi  as  fortuitous  as  its  cause.  The  disbursements  ren- 
dered necessary  by  it,  are,  in  reality,  only  a  forced  consequence 
of  the  prior  average,  and  the  same  reason  which  forbids  us  to 
treat,  as  a  common  average,  the  expenses  of  the  repairs,  commands 
us  to  class,  as  particular  average,  the  expenses  of  the  detention, 
an  indispensable  preliminary  of  those  repairs." 

In  support  of  Ihese  views,  he  cites  the  decision  of  the  Court  of 
Cassation,  (in  1841,)  admitting,  however,  that  other  decisions  are 
to  the  contrary. 

M.  Boulay  Paty,  the  editor  of  Emerigon,  in  his  work  entitled 
Cours  de  Droit  Commercial,  (Paris,  1884,  vol.  4,  p.  482,)  discusses 
this  subject,  and  concurs  with  Lemonnier  in  hid  conclusions.  Eme- 
rigon inclines  to  the  opinion,  that  repairs  necessary  to  render  the 
vessel  navigable,  made  at  the  port  of  repose,  are  proper  objects 
of  contribution.    (Meredith's  ed.  482.) 

The  celebrated  case  of  the  vessel  from  Ostia,  cited  from  the  So- 
man law,  (Emerigon,  p.  481,)  is  exactly  in  pointy  to  show  that  the 
repairs  are  not  to  be  allowed.  The  injury  which  drove  her  to 
Hippone  was  from  lightning. 

I  think  it  may  be  concluded,  that  the  weight  of  authority  is 
D.— V.  21 
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irresifitible  to  prove,  that  reparations  of  a  vessel,  in  a  port  of  ne- 
ceasity,  where  she  is  driven  by  a  fortuitous  cause,  are  subjects  of 
particular  average,  with  the  exception,  that  if  they  are  incurred 
to  repair  a  loss  which  is  itself  a  subject  of  general  average,  they 
may  be  treated  as  common  averages;  but  only  to  the  amount 
lecessary  for  that  purpose. 

We  consider,  however,  that  there  is  one  exception  to  this  rule\ 
in  the  present  case.  The  damage  to  the  vessel,  caused  by  the  \ 
swelling  of  the  cargo,  from  the  water  poured  down,  may  be  al-  I 
I  lowed.  What  can  be  distinctly  traced  to  that  cause,  that  is,  what  ) 
|it  would  have  cost  to  repair  that  specific  damage,  should  be  con-  / 
iributed,  and  no  more.  We  call  attention  to  the  item  of  $2,542.50,  / 
which  appears  to  be  for  coppering,  and  to  similar  items,  whether  / 
they  &11  within  this  rule.  / 

The  adjustment  must  be  examined,  and  if  necessary,  corrected, 
so  as  to  limit  the  amount  to  be  allowed  for  repairs  to  the  sum 
essential  to  repair  that  injury  which  was  caused  by  the  swelling 
of  the  cargo. 

2d.  The  expense  of  hiring  the  fire-engines,  was  incurred  to  put 
out  the  fire,  and  was  for  the  common  benefit  of  cargo  and  vessel. 
We  consider  the  specie  as  still  on  board,  liable  for  what  any  other 
part  of  the  cargo  wan  responsible.  Such  an  expense  was  jusUy 
chargeable  upon  the  residue  of  the  cargo,  as  well  as  upon  the 
vessel. 

8d.  The  next  subject  of  consideration  is  the  freight.  The  ad- 
justers have  found,  as  I  understand  the  adjustment^  that  .the 
whole  fireight  list  was  $9,662.66,  and  have  deducted  for  fireight 
on  one  hundred  and  forty-seven  bales  burned,  $682.61,  leaving  to 
be  paid  for,  $8,850.05.  This  amount  is  to  be  made  good,  and  the 
contributoiy  amount  which  the  freight  pays,  is  $4,004.87.  The 
owner  of  liie  freight,  here  the  owner  of  tiie  vessel,  will  receive 
the  balance  of  $4,875.18,  less  what  he  contributes  as  owner  of  the 
vessel. 

It  may  be  taken,  as  a  general  rule,  that  a  claim  for  freight  fol- 
lows the  &te  of  a  claim  for  the  vessel  If  a  vessel  is  lost  under 
circumstances  which  make  her  loss  a  case  of  general  average,  the 
freight^  which  is  lost,  is  an  additional  sacrifice  of  the  owner.  It 
has  been  eacned  in  part^  and  would  have  been  earned  in  full,  but 
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for  tlie  voluntary  act  which  entailed  the  loss  of  the  vessel,  and,  of 
course,  prevented  the  earning  of  the  freight  from  the  shippers. 

In  the  case  of  Qray  v.  Wokr^  (2  Serg.  &  Bawie,  229,)  the  act 
was  deliberate,  and  necessary  for  the  preservation  of  the  cargo. 
The  vessel  was  so  much  injured  as  to  be  condemned  and  sold. 
The  cargo  was  accepted  by  a  sufficiently  authorized  agent,  at  the 
port  of  disaster.  Freight,  Tpro  rakij  was  due.  The  vessel  was  al- 
lowed, at  the  value  when  she  sailed,  deducting  deterioration  for 
her  wear  and  tear,  and  the  freight  which  had  become  due,  jtto  rata. 

In  the  (hlumbian  Ins.  Go.  y.  Ashley,  (18  Peters,)  as  the  vessel 
was  wholly  lost,  and  yet  allowed  for,  the  freight  was  alldwed  as 
its  accessory. 

But  when  it  appears  that  the  ship,  the  source  of  the  freight,  is 
not  to  be  allowed  for,  when  the  voyage  is  broken  up,  and  no 
freight  can  be  recovered  from  the  shippers,  when  nothing  to 
which  the  owner  is  entitled,  is  given  up  for  the  benefit  of  others, 
a  claim  for  contribution  cannot  be  sustained.  C!ontributoi8  to 
general  average  are  not  insurers  of  the  freight 

Of  course,  if  freight  cannot  be  allowed  for,  it  cannot  be  called 
upon  to  pay. 

4th.  Next,  the  adjusters  have  allowed  for  damage  to  the  cargo,  by 
reason  of  what  they  call  the  scuttling,  the  sum  of  $42,618.07,  and 
make  the  whole  cargo,  at  what  I  understand  to  be  the  invoice 
prices,  to  contribute  for  it,  viz.,  $184,000. 

It  is  not  strictly  accurate  to  say  that  there  waa  a  scuttling  at 
Charleston,  although  acts  were  done  purposely  to  hasten  the  sink- 
ing of  the  ship.  She  was  filled  with  water,  by  streams  from  the 
engines,  in  order  to  extinguish  the  fire,  and  some  damage  to  the 
cotton  resulted  from  thi& 

Mr.  Benecke  states  the  rule,  applicable  to  this  branch  of  the 
subject,  thus :  '^  If  water  is  poured  down  the  hatches  of  a  vessel  to 
extinguish  a  fire,  in  the  hold  or  between  decks,  this  must  be  con- 
sidered to  be  done  with  the  double  purpose,  of  saving  the  articles 
which  have  already  caught  fire  from  utter  destruction,  and  of  ex- 
tricating the  vessel  and  rest  of  the  cargo  from  an  imminent  danger. 
The  effect  of  the  water  upon  the  former  goods  is,  therefore,  particular 
average ;  it  is  not  an  injury,  but  a  real  advantage  to  them.  But 
the  damage  done,  by  the  water,  to  the  other  goods,  is,  I  conceivei 
of  the  nature  of  a  general  average."  (Benecke,  p.  Id5.) 


824  CASES  IN  THE  SUPEREOK  COURT. 

Nelson  t.  Belmont 

The  involoe  amount  of  the  cotton  is  ascertained  by  deducting 
the  amount  of  the  invoices  of  the  other  portions  of  the  cargo  from 
the  whole  of  the  invoice&    The  following  statement  shows  the 

result: — 

Total  amount  of  invoices, $184,000  02 

.      Specie, $81,863  00 

Specie, 9,110  00 

Trunk, 100  00 

Staves, 841  25 

$41,404  25 
Case  of  snuff, 25  00     41,429  25 

The  invoice  amount  of  the  cotton  must  then  have  )     gn  r>^/\  trn 
been .  )         ' 

e 

SALES. 

Of  cotton  damaged  by  water, ....   $48,789  21 
Of  cotton  by  fire, 1,359  70 

$50,098  91     50,098  91 

$42,471  86 

Dama^  to  cotton,  by  the  adjuster's  statement,  as )  aaq  51  q  o7 
arising  firom  the  scuttling,  as  he  terms  itj    .    .    . )  *^  ' 

Difference, $41  21 

The  number  of  bales  of  cotton  which  were  injured  by  the  water 
can,  no  doubt,  be  ascertained  from  the  account-sales ;  and  the  com- 
parison of  the  mvoice  cost,  of  such  number  of  bales,  with  the  pro- 
ceeds of  the  sale,  would  give  the  damage. 
.  If  the  loss  upon  the  cotton,  by  the  water,  was  arrived  at  in  the 
manner  I  have  suggested,  it  would  be  liable  to  this  objection :  the 
sales,  which  produced  $48,789.21,  may  have  been  of  two-thirds  of 
the  whole  cotton,  or  say  about  $61,700.  The  actual  loss  would 
then  be  the  difference  only,  about  $18,000.  The  fire  may  have 
diminished  the  value  of  the  other  third  so  greatly,  as  to  make  it 
yield  but  the  $1,859.70.  In  other  words,  there  may  have  been 
nearly  a  total  loss  of  one  third  of  the  whole  amount  of  cotton,  by 
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the  fire,  and  a  loss  of  about  twenty-one  per  cent  on  the  other 
two-thirds. 

The  result  which  the  adjuster  has  reached  may,  however,  be 
entirely  accurate.  It  is  necessary  that  he  should  state  the  process 
by  which  he  arrived  at  it    The  principle  is  before  given. 

5th.  There  is  the  sum  of  |4,738.88,  charged  in  general  average 
expenses  at  Charleston.  A  large  part  of  the  items  is  stated  in  the 
schedule  annexed  to  this  opinion,  amounting  to  $3,691.13.  There 
are,  for  example,  the  charges:  $650,  for  discharging  cotton  and 
pumping  out  water;  for  landing,  storing  and  weighing  cotton, 
$959.15 ;  commissions  on  sales  of  cotton,  $1,218.48 ;  wages,  pro- 
visions, &c.,  $291.43. 

We  do  not  see  upon  what  ground  the  most  of  these  charges  are 
made  subjects  to  be  contributed  for.  If,  indeed,  expenses  had  been 
incurred  in  landing  part  of  the  cargo,  in  order  better  to  empty  the 
vessel  of  the  water,  they  might  be,  perhaps,  properly  allowed ;  but 
we  understand  that  the  water  was  pumped  out  before  any  portion 
of  the  cargo  was  landed. 

Again,  if  the  cargo  was  landed,  and  expenses  incurred  with  a 
view  to  the  resumption  of  the  voyage,  a  claim  for  such  expenses 
might  be  valid.  But,  we  presume,  the  cargo  was  landed,  if  not 
after  a  determination  to  break  up  the  voyage,  yet,  at  least,  without 
a  view  to  its  continuance.  If,  however,  such  expenses  were  in- 
curred with  a  view  to  decide,  as  to  the  resumption,  they  may  be 
proper.  The  adjuster,  or  referee,  may  inquire  into  this  matter, 
and  make  such  allowance  as  shall  be  proper,  if  the  facts  will  war- 
rant it 

The  parties  can  probably  settle,  upon  these  principles.  If  not, 
there  must  be  a  reference,  to  revise  and  correct  the  adjustment 
The  order  will  be  drawn  up  by  the  attorney  of  the  plaintiff,  and 
submitted,  for  settlement,  to  one  of  the  Judges. 


A. 

ANALYSIS  OF  THE  ADJUSTICENT  OF  THE  GENERAL  AVERAQK 

]j)6se»  <xynJtr!bui£d  fw. 

Danish  brig, $5,120  87 

Fire-engine  company, 5,198  00 


r 
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Sundry  Expenses. 
Discharging  ootton  and  pumping  out  water,  $  650  00 

Piling  cotton  on  whar^ 238  87 

Landing,  storage,  weigliing  cotton,  .    .    .     959  85 
Insurance  on  the  cotton  on  the  whar^       .     101  00 

Watching  ship  and  cargo, 182  00 

Commission  on  sales  oi  cotton,     •    •    •    .  1,218  48 

On  $48,789.21,  by  water  only. 

On  $1,859.70,  by  fire  only. 

Wages,  provisions,  &c.,  ..«•*..     291  43 

$3,591  13 
Sxmdry  oOier  itema,  ........  1,147  75      4,738  89 

Total  charged  to  general  average  at  Charleston, .    .     $15,057  25 

Proportion  of  expenses  of  repairs  in  New  York,     .        4,285  17 

Among  the  items  are  these — 

1,886  sheets  Y.  metal,  10,170  lbs., )     jo  540  50 
at  five  cents,  ......     )     ^»^^*^  "^ 

Befastening,  caulking,  coppering,      .   1,218  00 

600  bushels  of  salt^ 250  00 

$4,010  50 
One  third  ofi^    1,886  83 

$2,678  67 
Captain  Leavitt,  discount  paid  on  remitting)         ^^^^  r^ 
$89,000  to  New  York, J__!_^ 

$19,587  42 
Oargo. 
Loss  on  ootton  by  scuttling,    .    •    •    •  $42,518  07 
Snuf^  $25 ;  clothing,  $50, 75  00 

42,588  07 

FmghL 

Preightlist^ $9,562  66 

On  147  bales  burned, 682  61 

8,880  05 

Loss  in  passage-money, 708  17 

Adjusting,  $450 ;  bond,  $2 ;  commissions  collecting  )       »  ^Kct  m 

general  average,  $1,804.01, f      ^'^^  ^^ 

Amount  to  be  contributed,    $78,964  72 
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CarUr^mkny  IfUeresis. 

Yessel  yalued  at $28,000  00 

Less  repairs  particular  ayerage,  •    •    .       8,088  26 

$19,911  74 

Freight  made  good,  ..." 8,880  05 

Passage  at  time  of  sailing, 1,225  00 

Cargo, 134,000  02 

$164,016  81 
$164,016.81 :  78,964.72  about  45.09i  net 

BoUachildj  Broihers. 
Defendant — 

On  $31,853 ;  specie,  45.091^ $14,864  66 

H.  Bousseau,  *.      $4,108  2S 


CiiAFLm  and  others  v.  Butteblt  &  Dxvin. 

yrhea  two  penons  are  raed  together,  on  a  oontraot,  which  on  its  Amo  is  their  joint 
contract  but  whioh  at  all  times  was,  in  legal  efifect,  the  contract  of  only  one  of 
them,  a  judgment  may  be  rendered  against  the  latter,  in  ikvor  of  the  p]idnti£ 
and  against  the  plaintiff,  in  ikror  of  the  other  defendant 

Under  the  Code,  the  plaintiff  is  not  obliged,  in  an  action  against  scTeral,  as  join^ 
contractors^  to  establish  the  contract  against  all  of  them,  in  order  to  recoyer 
against  any  of  them. 

(Before  Omoxt,  Gb.  J.,  Dun  and  Boswobib,  J.J.) 
Febmary,  186  A. 

Tms  action  came  before  the  General  Term,  on  a  verdict  in 
&Yor  of  the  plaintiffs  against  Devin  only,  subject  to  tbe  opinion 
of  the  court,  on  questions  of  law.  It  was  tried  before  Chief  Jus- 
tice Oaklej  and  a  jury,  in  October,  1855. 

The  defendants  were  partners,  doing  business  xmder  the  name 
of  ''  Butterly  &  Devin."  The  action  was  brought  against  them  as 
partners,  upon  a  written  guaranty,  in  the  firm's  name,  signed  by 
Devin,  to  the  effect  that  U.  P.  Fitzgerald  should  pay  for  all  goods 
bought  by  him  of  the  plaintifGa,  from  the  8th  of  March,  1868, 
when  payment  was  due,  not  exceeding  in  amount  $800,  the  pur- 
chases to  be  on  a  credit  of  three  months. 
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The  goaranty  was  signed  by  Devin,  without  the  knowledge,  or 
prior  or  subsequent  assent  of  his  partner,  Butterly. 

The  plaintiff  having  proved  his  case,  except  tiie  execution  of 
the  guaranty  with  the  assent  of  both  defendants,  rested. 

The  counsel  for  the. defendants  then  moved  to  dismiss  the  com- 
plaint on  the  .grounds — 

1st.  That  it  appeared  that  the  said  writing,  so  far  .as  the  defend- 
ants were  connected  therewith,  was,  if  any,  a  joint  liability. 

2d.  That  the  same  was  given  by  the  defendant  Devin,  without 
the  privity  or  consent,  express  or  implied,  of  the  other  defendant, 
I  and  in  a  matter  not  connected  with  the  transactions  of  Butterly  & 

I  Devin. 

Sd.  And  that  the  plaintiff  had  not  shown  any  connection  be- 
tween the  said  Butterly  and.  the  said  writing. 

The  said  Judge,  on  the  said  motion,  ordered  the  complaint  dis- 
missed as  to  the  defendant  Nicholas  Butterly,  and  refused  to  dis- 
miss the  same  as  to  John  Devin ;  to  which  refusal  the  counsel  for 
the  defendants  then  and  there  excepted. 

The  counsel  for  the  defendants  offered  to  prove  that  the  said 
Nicholas  Butterly,  the  defendant,  was  not  dead,  but  living  in  the 
city  of  New  York,  and  that  the  said  Nicholas  Butterly  was,  at  the 
time  of  the  making  of  the  said  writing,  the  partner  of  the  said 
Devin,  and  doing  business  in  the  city  of  New  York,  and  in  the 
name,  style  and  firm  of  Butterly  &  Devin. 

And,  thereupon,  the  said  Judge  rejected  the  evidence  as  irrel- 
evant, to  which  opinion  and  decision  the  counsel  for  the  defend- 
ants excepted. 

The  counsel  for  the  defendants  then  asked  the  said  Judge  to 
charge  the  jury — 

1st.  That  it  appeared  that  the  said  writing,  so  far  as  the  defend- 
ants were  connected  therewith,  was,  if  any,  a  joint  liability. 

2d.  That  the  same  was  given  by  the  defendant  Devin  without 
the  privity  or  consent,  express  or  implied,  of  the  other  defendant, 
and  in  a  matter  not  connected  with  tiie  transactions  of  Butterly  k 
Devin. 

Sd.  And  that  the  plaintiff  had  not  shown  any  connection  be- 
tween the  said  Butterly  and  the  said  writing. 

4th.  That  as  no  personal  defence  is  made  by  Butterly,  if  the 
said  writing  is  a  joint  liability,  so  &r  as  the  defendants  are  con- 
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nected  therewith,  then  the  jury  should  render  a  verdict  in  &yor 
of  the  defendants. 

The  coart  refused  so  to  charge ;  and  charged  the  jury  that  the 
action  could  not  be  sustained  against  the  defendant  Butterlj,  but 
that  when  the  action  is  brought  against  two,  as  in  this  case,  and  it 
turns  out  that  only  one  was  connected  with  it,  the  judgment  may 
be  against  that  one ;  and  that  their  verdict  in  this  case  should  be 
in  favor  of  the  plaintifib  against  John  Devin  alone,  for  the  amount 
claimed  by  the  plaintiffs. 

To  which  opinion  and  charge  the  counsel  for  the  defendants 
then  and  there  excepted. 

The  said  issues  were  then  submitted  to  the  juiy  on  the  question 
of  damages,  and  they  found  a  verdict  for  the  plaintiffs  for  three 
hundred  and  thirty-six  dollars  and  seventy-five  cents,  subject  to 
the  opinion  of  the  court  at  General  Term,  on  the  said  questions 
of  law  so  reserved  at  the  trial. 

Wm.  Allen  BtMer,  for  plaintifiGs. 

Cfeo,  SheOj  for  defendant  Devin. 

Br  THE  CouBT.  BoswoRTH,  J. — ^This  action  is  brought  against 
the  defendants,  as  partners.  The  pleadings  and  proofe  show,  that 
Devin,  without  the  knowledge  or  assent  of  Butterly,  signed  the 
firm's  name  to  an  instrument,  guarantying  to  the  plainti^  punc- 
tual payment,  by  Fitzgerald,  for  all  goods  they  might  sell  him 
after  March,  1853,  the  liability,  imder  the  guaranty,  not  to  exceed 
$800  at  any  one  time. 

Butterly  is  conceded  to  be  not  liable.  The  only  question  is 
this :  The  plaintiff  having  sued  the  defendants,  as  partners,  on  a 
contract  purporting  to  be  signed  by  the  firm,  and  bearing  the  gen- 
uine signature  of  the  firm,  can  he  have  judgment  against  one  only, 
when  it  is  clear  that  the  other  defendant  is  not  liable? 

Under  the  old  system,  it  was  well  settled,  that  in  an  action 
against  several,  as  partners,  or  joint  contractors,  if  the  evidence 
established  that  too  many  persons  were  made  defendants,  and  that 
the  contract  was  not  obligatory  upon  all,  as  the  joint  contract  of 
all,  the  plaintiff  could  not  recover  against  any  of  the  defendants, 
although  the  only  persons  liable,  were,  in  fact^  made  defendants 
in  the  action.    (1  Chitty  on  Pleadings,  60.) 
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Li  actioiis  upon  oontrax^  it  was  also  necessary  that  all  of  sev- 
eral joint  promisees,  should  be  made  plaintiff.  K  there  were  too 
many  or  too  few  parties,  the  plaintiff  could  not  recover  in  that 
action.  The  consequence  was,  that  for  such  a  defect  of  either 
parties,  plainti£Es  or  defendants,  the  phuntifb  were  driven  to  a  new 
action,  and  were  subjected  to  the  costs  of  all  the  defendants,  in  the 
first  action* 

The  274th  section  of  the  Code,  provides  that  the  judgment  may 
be  given  for,  or  against,  one  or  more  of  several  plaintiff  and  for, 
or  against,  one  or  more,  of  several  defendants. 

This  language  is  broad  enough  to  admit  of  a  judgment  being 
recovered  against  one  of  two  persons,  sued  as  partners,  and  of  a 
judgment  bdng  rendered,  in  the  same  action,  against  the  plaintiff 
in  favor  of  the  other  defendant 

The  codifiers,  in  the  note  to  this  section,  and  which  was  reported 
with  it  to  the  legislature,  referred  to  the  rules,  in  actions  at  law, 
above  stated,  and  suggested  that  this  section  was  designed,  among 
other  purposes,  to  abrogate  those  rules,  and  allow  a  judgment  to 
be  taken,  in  favor  of  the  plaintiffs  shown  to  be  entitled  to  recover, 
and  against  the  defendants  shown  to  be  liable.  The  legislature 
passed  the  section,  with  this  avowal  of  the  intent  with  which  it 
was  drawn,  well  known  to  it.  It  is  not  unreasonable  to  infer,  that 
they  passed  it  to  enable  that  intent  to  be  realized. 

In  this  case,  although  the  contract,  on  its  fitce,  is  the  contract  of 
a  firm,  and  although  all  the  members  of  the  firm  are  prosecuted 
as  being  the  parties  who  made  it,  yet  the  pleadings  and  proofi 
show  that,  in  legal  effect,  it  is  the  contract  of  one  of  the  members 
of  the  firm  only,  and  a  recovery  is  had  accordingly. 

In  BnmiakiU  v.  JameSy  el  aL,  (1  Ker.  294-301,)  the  action  was 
on  a  note,  made  in  the  copartnership  name  of  Eaglesum  &  Ca,  and 
was  brought  against  James  and  Eliza  Eaglesum,  as  being  the  per- 
sons composing  the  firm.  James  Eaglesum  alone  appeared  and 
defended.  It  turned  out  that  his  partner  was  his  wife.  The 
Judge,  at  the  circuit,  was  requested  to  charge  the  jury,  that  if  they 
found,  that  at  the  time  the  notes  were  made,  the  defendants  were 
husband  and  wife,  they  should  render  a  verdict  for  the  defendants. 
This  the  Judge  refused  to  do,  but  charged  that,  ''  wheite  an  action 
is  brought  against  two  persons,  and  it  turns  out  that  only  one  was 
ever  liable,  tiiie  judgment  may  be  against  the  one  so  liable."    To 
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this  charge,  and  to  the  lefasal  to  charge  as  reqaested,  exceptions 
were  taken. 

In  speakiDg  of  these  exceptions,  the  conrt  say :  the  defendant 
^'rdies  upon  the  misjoinder,  and  npon  the  general  role  of  the  com- 
mon law,  that  where  a  joint  contract  is  the  subject  of  the  suit,  the 
lecoyeiy  must  be  against  all  the  defendants  or  neither.  This  was 
the  inconvenience  the  above  provisions  of  the  Code  were  designed 
to  remedy,  and  no  case  is  likely  to  be  presented,  in  which  their 
application  would  be  more  manifestly  equitable  and  just,  than  the 
present." 

All  the  Judges,  except  Selden,  J.,  concurred  in  that  opinion. 

In  this  action,  it  is  enough  to  sustain  the  decision  made  at  the 
trial,  and  to  entitle  the  plaintiff  to  a  judgment  on  his  verdict,  to 
hold,  that  when  two  defendants  are  sued  jointly,  on  a  contract 
which,  on  its  &ce,  is  the  joint  contract  of  both,  but  which,  in  legal 
effect,  was,  at  all  times,  liie  contract  of  one  only,  a  judgment  may 
be  rendered  against  the  party  liable,  and  in  favor  of  the  other. 
The  defendant,  in  such  «  case,  might  have  been  sued  alone,  and  a 
recovery  had  against  him,  on  a  complaint  stating  the  actual  &cts. 

This  rule  has  been  applied  by  the  Supreme  Ourt,  at  General 
Term,  when  the  same  court  held,  that  under  §  274  of  the  Code, 
as  construed  by  them,  a  recovery  could  not  be  had  against  one  of 
several  defendants  alone,  except  when  such  a  judgment  could  have 
been  had  against  him  if  he  had  been  sued  alone.  {Parker  Y.Ja/d> 
sm,  16  Barb.  88.) 

The  latter  rule  virtually  concedes,  that  in  all  cases,  where  sev- 
eral are  sued  as  joint  contractors,  a  recovery  may  be  had  against 
the  parties  who  made  the  contract,  although  it  is  not  the  joint  con- 
tract of  all.  For  had  those  who  made  it  been  sued  alone,  a  recov- 
ery could  have  been  had  against  them,  as  a  matter  of  course. 
{HairrinffUm^  v.  Bingham^  15  Barb.  624.) 

The  plaintiff  is  entitled  to  judgment^  on  the  verdict  against  the 
defendimt^  Devin. 
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Allen  v.  Hasions. 

• 

An  answer,  eonUining  a  counter  claim,  is  not  demnrrable,  becauae  it  Is  not  an 
answer  to  the  whole  of  the  plaintiff's  cause  of  action. 

The  Code  prescribes  no  role,  by  which  to  determine  the  snflScieney  of  an  answer 
containing  a  counter  claim,  except  that  it  must  state  facts  sufficient  to  eonstitote 
a  good  cause  of  action,  in  faTor  of  the  defendant  and  against  the  plaintiff,  and 
that  it  be  one  of  the  several  causes  of  action  defined  by  g  150  of  the  Code. 

(Before  Oaklet,  Ch.  J.,  Dukk  and  Boswqbib,  J.  J.) 
February,  185<l. 

This  action  came  before  tHe  court,  on  an  appeal  by  the  plaintiff, 
from  an  order  overruling  a  demurrer,  interposed  by  him,  to  the 
defendant's  answer.  The  issues  of  law,  raised  by  the  demurrer, 
were  tried  before  Mr.  Justice  Hoffman,  in  December,  1855. 

The  pleadings  are  aa  follows,  viz. : — 

The  plaintiff  complains  against  the  defendant,  and  states,  that 
the  defendant,  on  or  about  the  81st  day  of  January,  1855,  at  the 
city  of  New  York,  made  this  promissory  note,  bearing  date  the  said 
8 1st  day  of  January,  and  thereby  promised  to  pay,  four  months  after 
the  date  thereof,  to  the  order  of  himself,  $120,  for  value  received. 
And  the  said  defendant  endorsed  the  said  note  in  blank,  and  duly 
delivered  and  put  the  same  into  circulation,  and  the  said  note  was 
afterwards,  and  before  it  became  due,  duly  transferred  and  deliv- 
ered to  the  plaintiff,  for  value,  and  the  plaintiff  is  now  the  legal 
owner  and  holder  of  the  said  note ;  that  when  the  said  note  became 
due  and  payable,  it  was  duly  presented,  by  a  notary  public,  for 
payment,  but  the  defendant  refused  to  pay  the  same.  Wherefore, 
the  plaintiff  demands  a  judgment  against  the  defendant  for  the  said 
sum  of  $120,  and  interest  thereon  from  the  2d  day  of  June,  1855, 
besides  notary's  charges  and  the  costs  of  this  action. 

The  defendant,  for  amended  answer  to  the  complaint,  upon  in- 
formation and  belief,  denies  that  the  note,  mentioned  and  inferred 
to  in  said  complaint,  was,  aft;er  it  was  made  by  him,  and  before  it 
became  due,  duly  transferred  and  delivered  to  the  plaintiff  for  value. 
And  he  avers,  that  the  said  note  was  made  and  delivered  by  him 
to  one  Dillinger,  who,  this  defendant  is  informed  and  believes,  was, 
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at  that  time,  an  agent  or  servant  of  the  plaintiff,  and  acting  as  such, 
on  behalf  of  the  plaintiff,  in  that  transaction,  in  exchange  for  a 
quantity  of  segars,  which  were  sold,  by  sample,  to  the  defendant, 
at  that  time,  by  said  Dillinger,  as  such  agent ;  that  when  said  segars 
were  delivered  to  this  defendant,  they  did  not  correspond  with  the 
samples,  and  were  not  worth,  in  all,  the  sum  of  twenty  dollars ;  that, 
as  soon  as  the  defendant  learned  the  character  of  said  segars,  he 
offered,  to  said  Dillinger,  as  such  agent,  to  return  them,  which  he 
is  still  ready  and  willing  to  do.  Wherefore,  the  defendant  says  he 
has  been  damaged  by  the  plaintiff,  by  the  fraudulent  sale  aforesaid, 
in  the  sum  of  $100,  which  he  claims  to  recoup  from  the  amount 
of  the  said  note.  And  the  defendant  demands  judgment  against 
the  plaintiff  for  the  costs  of  this  action. 

The  plaintiff  demurs  to  the  defendant's  amended  answer,  in  this 
cause,  for  insufficiency,  and  states  the  following  grounds  of  de- 
murrer: 

1st  That  the  said  answer  is  pleaded  in  bar  of  the  whole  of  the 
plaintiff's  complaint,  but  alleges  facts  in  bar  of  only  part  of  the 
cause  of  action  set  forth  in  that  complaint. 

2d.  That  the  said  answer  does  not  deny  any  material  allegation 
of  the  complaint,  nor  does  it  set  \ip  new  matter  in  bar  thereof. 

8d.  That  the  said  answer  does  not  state  facts  sufficient  to  con- 
stitute a  defence,  or  deny  the  plaintiff's  cause  of  action. 

J.  H.  Eariej  made  and  argued  the  following  points,  in  behalf  of 
the  appellant 

Ist  The  answer  professes  to  be  an  "  answer  to  the  complaint," 
and  '*  demands  judgment  against  the  plaintiff."  It  claims  to  an- 
swer the  whole  complaint,  and  demands  judgment  for  the  whole 
of  the  defendant's  costs,  without  any  deduction.  It  does  not,  in 
terms,  admit  any  sum  to  be  due  the  plaintiff.  It  is  pleaded,  in  bar 
of  the  whole  demand,  but  alleges  facts  in  bar  of  a  part  only  of  that 
demand,  and  is,  therefore,  demurrable  for  insufficiency.  (10  How. 
Pr.  R  67,  73 ;  6  id.  436 ;  Chitty  on  PI.  454 ;  18  J.  R  28.) 

2d.  The  denial,  in  the  beginning  of  the  answer,  is  not  intended 
as  a  defence  of  itself,  but  only  to  lay  a  foundation  for  the  new 
matter.  It  is  not  a  general  dem'al,  and  does  not  take  the  place  of 
the  old  general  issue,  so  as  to  allow  recoupment  to  be  given  in 
evidence  under  it    It  is,  moreover,  a  denial  of  immaterial  allega- 
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lions,  (9  Hofw.  215,  216,  217,)  and  it  is  not  in  the  fonn  reqtiired 
by  the  Code,  being  "  on  information  and  beliel^"  which  the  Code 
does  not  allow,  and  is>  therefore,  a  mere  nullity.  (10  How.  Pr.  R. 
22 ;  Code,  §  149.) 

3d.  The  facts  alleged  in  the  answer  do  not  constitute  a  "  defence,*' 
nor  do  they  amount  to  a  "  counter  claim,"  and  are,  therefore,  in- 
sufficient.   (10  How.  Pr.  R.  72,  73 ;  Code,  §  149.) 

4th.  The  Code  does  not  authorize  a  partial  defence,  nor  did  the 
"  former  practice"  allow  a  partial  defence,  and  that  practice  is  con- 
tinued by  the  Code.    (Code,  §  468,  469 ;  10  How.  67,  78.) 

5th.  The  facts  alleged  in  the  answer,  not  being  well  pleaded,  are 
not  admitted  by  the  demurrer,  (10  How.  Pr.  R.  10,)  and  they  have 
been  sworn  by  the  plaintiff  to  be  wholly  false,  as  to  his  being  in  any 
way  connected  with  the  sale  of  the  segars,  or  the  origin  of  the  note. 

6th.  Even  if  the  order  should  be  affirmed,  as  the  point  has  not 
been  settled  under  the  Code,  it  should  be  without  costs.  (8  How. 
Pr.  R.  441,  448.) 

W.  JET.  DisbroiOj  for  respondent 

By  the  Court.  Bosworth,  J. — ^This  case  was  submitted  on 
written  points. 

No  point  IB  made  upon  the  papers  submitted,  that  the  averment 
that  the  segars  "  were  sold  by  sample"  was  not  a  sufficient  allega- 
gation  that  they  were  sold  upon  an  agreement  or  warranty,  that 
the  bulk  of  the  articles  should  correspond  in  quality,  with  the 
sample,  with  reference  to  which  the  contract  was  made.  {Bicme  v. 
Dordj  1  Seld.  95.)  On  the  contrary,  the  appellant's  points  state 
that  "this  appeal  is  brought  for  the  purpose  of  settling  the  ques- 
tion, whether  a  partial  defence  can  be  pleaded  in  bar."  This  as- 
sumes, that  the  facts  stated  in  the  answer  constitute  a  partial  de- 
fence, and  the  appellant  contends  that  a  partial  defence  cannot  be 
pleaded ;  that  to  constitute  a  good  answer,  the  defence  it  presents 
must  be  total,  and  that  the  answer  in  question  does  not  contain  a 
counter  claim,  because,  as  is  insisted,  the  facts  stated  show  a  par- 
tial failure  of  consideration,  and  do  not  give  a  right  of  action. 

If  the  sale  was,  what  is  technically  termed,  a  sale  by  sample, 
the  defendant,  if  the  segars  delivered  did  not  correspond  with  the 
sample,  would  have  a  right  of  action^  to  recover  the  difference 
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between  the  value  of  sucli  goods  in  the  condition  they  were  at  the 
time  they  were  delivered,  and  of  the  same  goods  in  quality  like 
the  sample.   {Bieme  v.  Dord,  supra;  Hargcvs  v.  SUrn^  1  Seld.  72.) 

The  Code  declares  that  the  sufficiency  of  pleadings  is  not  to  be 
determined  by  pre-existing  rules,  but  by  those  prescribed  by  the 
Code  itself,  (§  140.)  That  an  answer  may  contain  new  matter, 
constituting  a  counter  claim,  (id.  149.)  A  cause  of  action,  arising 
out  of  the  contract  or  transaction  set  forth  in  the  complaint,  is  a 
counter  daim,  (id.  150,  sub.  1.)  The  Code  has  no  such  qualifica- 
tion as  that  the  counter  claim,  to  be  pleadable,  must  entitle  the 
defendant  to  an  amount  of  damages  equal  to  the  amount  of  the 
plainti£r*s  daim.  It  is  enough,  so  far  as  the  essentials  of  a  suffi- 
cient answer  are  prescribed  by  the  Code  itself  that  it  states  facts 
constituting  a  cause  of  action  against  the  plaintiff,  arising  out  of 
the  contract  or  transaction  set  forth  in  the  complaint,  as  the  foun- 
dation of*  the  plaintiff's  claim,  or  connected  with  the  subject  of  the 
action. 

If  the  defendant  had  pidd  cash  on  the  delivery  of  the  segars, 
it  will  not  be  pretended,  if  the  sale  was  by  sample,  and  the  goods 
delivered  did  not  correspond  with  the  sample,  that  the  defeiidant 
was  remediless.  If  he  offered  to  return  the  goods,  on  discovering 
the  defects,  he  could  maintain  an  action  to  recover  his  damages. 

Assuming  the  allegations  of  the  answer  to  be  sufficient  as  a 
pleading,  to  raise  the  issue,  whether  the  sale  was  one  by  sample, 
then  it  is  quite  clear  that  it  sets  up  a  counter  claim,  as  that  word 
is  defined  by  the  Code.  The  Code  does  not  discriminate  between 
the  counter  claims,  which  it  defines,  and  allow  those  to  be  set  up 
which  give  a  right  to  damages  equid  to  the  amount  of  the  plain- 
tiff's demand,  and  pn>hibit  setting  up  those  on  which  the  damages 
daimed  do  not  equal  it 

The  Code  prescribes  no  rule  by  which  to  determine  the  suffici- 
ency of  an  answer  containing  a  counter  claim,  except  that  it  must 
state  facts  enough  to  constitute  a  good  cause  of  action  in  &vor  of 
the  defendant  and  against  the  plaintiff,*  and  that  it  be  one  of  the 
several  causes  of  action  defined  by  §  160  of  the  Code. 

Tins  answer  sets  up  such  a  counter  daim.  It  follows  that  the 
demurrer  was  properly  overruled,  and  that  the  order  appealed 
firom  must  be  affirmed  with  costs.  But  the  order  of  affinnance 
will  allow  the  plaintiff  to  reply,  on  payment  of  costs  of  the  do- 
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Frederick  M.  Kelley  and  others  v.  Francis  H.  Uptok. 

The  intention  of  the  parties^  in  a  contract  of  eale,  most  be  collected  from  the  whole 

iDstrnment ;  and,  in  ord«r  to  carry  that  intention  into  effect,  the  literal  import 

of  the  words  used  may  be  disregarded. 
The  true  character  of  the  contract,  as  executed  or  executory,  depends  upon  the 

proper  answer  to  the  question,  whether  it  was  intended  to  vest  in  the  pdrchaaer 

a  present  and  absolute  title  to  the  thing  sold. 
Where  the  delivery  of  the  thing  sold,  and  the  payment  of  the  price,  are  to  be  samul- 

taneous  acts,  the  title,  until  delivery  or  payment,  remains  in  tiie  seller. 
Where  the  acts  are  to  be  thus  concurrent,  the  promises  of  the  parties  are  dependent 

upon  a  mutual  performance,  and  neither  can  maintain  an  action  against  the  other, 

without  showing,  on  his  own  part^  an  actual  performance,  or  a  legal  offer  to 

perform. 
Hence,  when  the  contract  relates  to  a  future  transfer  of  stock,  the  seller,  to  maintain 

an  action  for  the  price,  must  prove  a  tender  of  the  stock,  before  the  action  waa 

commenced. 
The  mere  admission,  by  the  purchaser,  of  his  liability,  when  payment  is  demanded, 

does  not  operate  as  a  waiver  of  such  tender. 
New  trial  ordered. 

(Before  Oakuet,  Ch.  J.,  and  Dum,  J.) 
February,  1856. 

This  was  an  action  to  recover  damages,  for  the  breach,  by  the 
defendant,  of  his  agreement  to  purchase  from  the  plainti£&  3,000 
shares  of  the  stock  of  the  Lindsay  Mining  Company. 

The  defence  was,  that  the  stock  had  not  been  tendered  to  the 
defendant  before  the  commencement  of  the  action.  The  answer 
also  claimed  to  set-off  $875,  the  amount  of  a  promissory  note,  which 
the  defendant  had  placed  in  the  hands  of  the  plaintiffs,  as  a  security 
for  his  performance  of  the  agreement,  and  which  it  averred  they 
had  collected. 

The  cause  was  tried  before  the  Chief  Justice  and  a  jury,  in  No- 
vember, 1855. 

The  following  are  the  proceedings  on  the  trial : — 

The  plaintiff  called,  as  a  witness,  James  S.  De  Mott,  who,  being 
sworn,  testified :  I  am  in  the  employment  of  the  plaintiffs,  Kelley, 
Townsend  &  Company,  and  was  so  in  April,  1854,  and  have  ever 
since  been  in  their  employment;  I  know  the  defendant  Upton. 
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Two  paper- writings  were  shown  the  witness,  and  he  then  said: 
I  called  upon  the  defendant,  at  his  office,  in  the  city  of  New  York, 
at  the  request  of  the  plaintiffs,  on  the  19th  day  of  September,  1854, 
with  these  papers;  I  presented  them  to  the  defendant,  saying, 
"  Kelley,  Townsend  &  Company  want  the  money  on  these ;"  he 
took  the  papers  and  looked  them  over,  and  said,  '*  These  are  all 
right,  I  wish  to  God  I  could  pay  it,  but  I  have  not  got  the  money 
to  pay  it;  parties  owing  me  beg  me  to  let  them  off  a  short  time, 
and  I  can't  pay  it  now."  I  then  left,  and  nothing  more  was  said. 

The  plaintiffs  then  read  in  evidence  the  two  paper-writings,  the 
first  of  which  was  in  the  words  and  figuies  following : 

8,000  shares  B.  90.    72i  cts.  New  York,  Apl.  15, 1854. 

I  have  purchased  of  Kelley,  Townsend  &  Co.,  three  thousand 
(3,000)  shares  of  the  stock  of  the  Lindsay  Mining  Company,  at 
seventy-two  and  one  half  cents  per  share,  payable  and  deliverable, 
buyer's  option,  in  ninety  days,  with  interest  at  the  rate  of  six  per 
cent  per  annum,  and  six-and-one-quarter  cents  per  share  commis- 
sion, and  have  deposited  with  them  one  hundred  shares  of  McCul- 
lock  Gold  Company  stock,  as  security  for  the  performance  of  this 

contract 

Francis  H.  Upton. 

(Endorsed) 

Certified  for  one  hundred  shares  McCuUock  Gold  Co.  stock  sur* 
rendered,  and  John  L.  Colby's  note,  dated  March  11th,  for  $875, 
7  mo.  from  date,  substituted  in  place,  as  collateral  security  for  the 
performance  of  this  contract 

New  York,  May  20th,  1854. 

Francis  H.  Upton. 

The  second  was  in  the  words  and  figures  following: 

F.  H.  Upton,  Aug.  29th :  8,000  Lindsay  Mining  Co.,  a  72i 

Interest  and  com.,     ..••••    $2,895  18 
Int  to  Sept  15th, 7  92 

$2,408  05 

Sept  15, 1854.  D.  Sept  19,  '54. 

D.— V.  22 
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The  plaintifib  then  tendered,  in  court,  to  the  defendant,  a  cer- 
tificate of  stock,  and  an  assignment  thereof,  from  the  said  plainti£b| 
duly  endorsed  thereon.  The  certificate  was  of  8,000  shares  of  the 
stock  of  the  Lindsay  Mining  Company  of  North  Carolina,  and  bore 
date  the  4th  October,  1864 

The  plaintiff  then  rested  their  case. 

The  defendant's  counsel  then  moyed  to  dismiss  the  oomplaint| 
on  the  grounds — 

1st  That  the  plaintiffs  had  not  proved  any  tender  of  the  stock 
before  suit  was  brought 

2d.  That  there  was  no  evidence  that  the  plaintiff  were  the 
owners  of  the  stock  at  the  time  of  the  sale  thereof 

The  court  denied  the  motion,  and  the  counsel  excepted. 

The  court  thereupon  directed  a  yerdict  for  the  plaintiffi,  for  ihe 
sum  of  $1,665.81,  being  the  amount  claimed,  less  the  payment  or 
get-off  in  the  proo&  and  answer  set  forth  and  referred  to,  subject 
to  the  opinion  of  the  General  Term,  upon  a  case  to  be  made. 

The  cause  was  now  heard  upon  the  case  so  made. 

J,  T.  WtUiams,  for  plaintiff  in  moving  for  judgment  upon  the 
verdict,  insisted  that,  from  the  terms  of  the  contract^  a  tender  of 
the  stock  was  not  necessary,  before  the  bringing  of  the  action. 
I  contend,  (he  said,)  that  it  was  an  executed  contract,  ancT  a  title 
to  the  stock  passed  immediately  to  the  defendant,  the  plainti£b  re- 
taining it  merely  as  a  security.  The  language  of  the  contract^  "  I 
have  purchased,"  showed  this.  Had  a  future  sale  been  intended, 
the  language  would  have  been,  "  I  have  agreed  to  purchase."  The 
case  of  Lester  v.  Jeu^U,  which  will  be  relied  on  by  the  other  side, 
(1  Keman,  458,)  was  an  agreement  to  purchase,  and  so  were  all 
the  cases  there  cited.  The  doctrine  of  that  case  is  confined  to  ex- 
ecutory contracts.  The  &ct  that  there  was  not  an  immediate  de- 
livery of  the  stock  is  of  no  importance.  The  precedents  and  the 
authorities  show  that  such  a  delivery  is  not  essential  to  a  sale.  (2 
Chitty's  Plead.  56 ;  1  Cowen's  Treat,  8  ed.,  116,  117 ;  Starkie  on 
Evid.,  878 ;  1  Parsons  on  Cont.,  488,  441.)  Again,  the  evidence 
of  De  Motte  shows,  that  even  if  a  tender  were  necessary,  it  had 
been  duly  made,  or  was  waived  by  the  defendant  As  he  de- 
clared his  inability  to  pay,  a  tender  would  have  been  a  mockery. 
(10  East  159 ;  5  B.  &  Aid.  712.)    It  was  not  necessary  for  the 
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plaintifib  to  prore  tliat  they  owned  the  stock  when  the  contract 
was  made.  Their  not  owning  it,  if  the  statute  reaches  the  case, 
was  a  matter  of  defence,  but  no  such  defence  was  set  up  in  the  an- 
swer, or  was  offered  to  be  proved  upon  the  trial.  The  words  of 
the  contract)  "  I  have  purchased,"  are  an  admission  that  the  plain- 
tiff then  owned  the  stock. 

E.  W.  Soughton^  for  the  defendant 

In  every  case  of  a  mutual  agreement,  where  the  thing  to  bo 
done  by  the  one  party,  is  the  consideration  of  that  which  is  to  be 
done  by  the  other,  and  both  are  to  be  done  at  the  same  time,  the 
promises  are  dependent,  and  neither  can  recover  against  the  other, 
without  showing  a  performance  on  his  own  part,  or  a  tender  to 
perform.  {Thorp  v.  Thorp,  1  Salk.  112 ;  Pordage  v.  Cbfe,  1  Saund. 
820;  Bank  of  Columbia  v.  Wayrue,  1  Pet.  255;  Parker  v.  Pamilee^ 
20  John,  180;  Lester  v.  JeweU,  1  Ker.  854,  and  other  cases.) 
Here,  the  precise  character  of  the  agreement  of  the  parties  is  that 
which  has  been  stated.  The  plaintiff  agreed  to  sell,  and  the  de- 
fendant agreed  to  buy,  a  certain  quantity  of  stock,  which  was  to 
be  delivered  by  the  plaintiffs,  and  paid  for  by  the  defendant,  on  a 
future  day.  The  words  of  the  contract  are,  "  payable  and  deliv- 
erable (buyer's  option,)  in  ninety  days,"  clearly  showing  that  the 
acts  were  to  be  concurrent  The  proof  clearly  shows  that  no  ten- 
der of  the  stock  was  ever  made  before  the  suit  was  commenced, 
and  the  plaintiff  was  certainly  not  bound  to  accept  the  tender  made 
upon  the  trial.  As  to  the  evidence  that  has  been  relied  on,  as' 
excusing  a  tender,  or  proving  that  it  was  waived  by  the  defendant, 
it  was  not  admissible,  under  the  pleadings,  {Oarvey  v.  Fowler^ 
4  Sand.  S.  C.  Bep.  p.  665.)  and  if  admissible,  was  plainly  insuf^- 
dent  There  is  stUI  another  ground  upon  which  we  i^  that 
the  plaintiffs  are  not  entitled  to  recover.  We  submit  that  it  was 
incumbent  upon  them  to  prove,  to  show  the  validity  of  the  con- 
tract, that^  when  it  was  made,  they  were  the  owners  of  the  shares 
of  stock  which  they  agreed  to  sell.  Here,  the  certificate  produced 
upon  the  trial,  proved,  in  effect,  that  they  were  not  the  owners 
until  October,  1854,  nearly  a  month  after  this  action  was  brought 

We  ask,  that  the  verdict  be  set  aside,  and  the  complaint  be  dis- 
missed, or  a  new  trial  ordered. 
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f  By  the  Court.  Oakley,  Ch.  J. — ^Notwithstanding  the  words 
"  I  have  purchased,"  literally  construed,  may  bear  the  interpreta- 
tion that  has  been  given  to  them,  we  are  clearly  of  opinion,  that 
the  contract  upon  which  this  action  was  founded,  was  not  execu- 
ted, but  executory;  not  an  actual  and  present  sale,  but  an  agree- 
ment to  sell,  to  be  carried  into  effect  on  a  future  day.  The  intention 
of  the  parties,  in  agreements  of  this  nature,  is  to  be  collected  from 
the  whole  instrument ;  it  is  the  intention,  thus  collected,  that 
the  court  is  bound  to  carry  into  effect,  and  in  doing  so,  the  literal 
import  of  particular  words,  when  inconsistent  with  the  intention, 
thus  ascertained,  may  be,  and,  in  numerous  cases,  has  been  dis- 
regarded. (3  Duer,  809.)  In  Decker  v.  Fumiss,  (8  Duer,  292,) 
the  instrument,  which  related  to  the  sale  of  a  steamboat,  began 
with  the  words,  "  W.  H.  Brown  sells  to  M.  P.  Fumiss  the  one- 
half  of  the  steamboat  Bhode  Island,"  yet,  in  reversing  the  judg- 
ment of  this  court^  the  Court  of  Appeals  held  that  the  contract  had 
not  the  effect  of  vesting  an  immediate  title  in  Fumiss,  but  was  an 
agreement  to  sell,  and  not  a  sale,  and  that,  although  the  words  used 
denoted  a  present  transfer,  a  future  only  was  intended.  In  deter- 
mining the  true  character  of  a  contract  of  sale,  as  executed  or  ex- 
ecutory, the  question  must  always  be,  whether  the  intention  was 
to  vest  in  the  purchaser  an  immediate  and  absolute  title  to  the 
thing  sold,  without  reference  to  the  payment  of  the  price,  or 
whether  the  delivery  of  the  thing,  and  the  payment  of  the  price, 
were  to  be  simultaneous  acts,  for  in  this  last  case,  it  is  certain  that^ 
until  delivery,  the  title  remains  in  the  seller.  (9  M.  k  N.  812 ;  2 
B.  &  Aid.  829;  18  John,  434;  6  Wend.  77;  1  Denio,  591.)  And 
we  deem  it  to  be  equally  certain,  that  where  delivery  and  pay- 
ment are  to  be  concurrent  acts,  the  promises  of  the  parties  are  de- 
pendent and  conditional,  and  neither,  therefore,  is  entitled  to 
bring  an  action  against  the  other,  for  his  refusal  to  perform,  with- 
out showing,  on  his  own  part,  an  actual  performance,  or  a  legal 
offer  to  perform.    {Lester  v.  Jeweii^  1  Kern.  464.) 

Applying  these  rules  to  the  contract  before  us,  it  seems  to  us 
quite  evident,  that  it  was  not  the  intention  of  the  plaintiffs  to  give 
to  the  defendant  a  present  and  absolute  title  to  the  stock,  so  as  to 
enable  him,  at  once,  to  claim  its  delivery,  without  paying,  or  offer- 
ing to  pay,  any  portion  of  the  stipulated  price ;  yet  such  was  the 
necessary  consequence,  if  the  defendant  became  the  owner  of  the 
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Stock  by  the  mere  execution  of  the  agreement  As  to  the  allega- 
tion, that  the  plaintifib  were  to  retain  the  possession  of  the  stock, 
as  their  security  for  the  payment  of  the  price,  we  regard  and  re- 
ject it^  as  simply  gratuitous,  since  the  agreement  contains  not  a 
solitary  phrase  from  which  an  intention  to  pledge  the  stock,  as 
belonging  to  the  defendant,  can  be  inferred.  But  if  the  plaintiff, 
without  payment,  were  not  bound  to  deliver  the  stock,  it  seems  to 
US,  there  is  no  room  for  the  supposition,  that  the  defendant  was 
bound  to  make  the  payment^  whether  the  stock  was  delivered  or 
not;  that  his  promise  was  independent  and  absolute,  while  that 
of  the  plaintiffs  was  conditional.  If  the  payment  of  the  price,  by 
the  defendant^  was  a  condition  of  the  obligation  of  the  plaintiffs  to 
deliver  the  stock,  we  are  clear  in  the  opinion,  that  the  delivery  of 
the  stock  by  the  plaintiffs,  was  equally  a  condition  of  the  obliga- 
tion of  the  defendant  to  pay  the  price.  The  doubtful  words,  "  I 
have  purchased,"  upon  which  the  entire  stress  of  the  argument  for 
the  plaintiffs  was  laid,  are,  in  our  judgment,  controlled  and  ex- 
plained by  the  subsequent  words,  "payable  and  deliverable, 
buyer's  option,  in  ninety  days,"  for  these  last  admit  but  one  inter- 
pretation, and  conclusively  show,  that  the  payment  and  delivery 
were  to  be  made  at  the  same  time,  and,  consequently,  that  the 
promises  on  both  sides,  were  dependent  and  conditional.  The 
agreement,  therefore,  was  for  a  future  transfer  of  the  stock,  and 
was  not  an  executed  sale. 

It  follows,  that  the  plaintiffs  can  have  no  right  to  maintain  this 
action,  unless  they  have  shown  that  they  made  a  tender  of  the 
stock,  to  the  defendant,  before  it  was  commenced,  and  not  merely 
demanded  payment  of  the  price ;  or  unless  they  have  shown,  and 
under  the  pleadings,  had  a  right  to  show,  that  a  tender  was  excused 
or  waived.  We  do  not  think  that  any  part  of  this  necessary  proof 
has  been  given. 

It  is  not  alleged,  that  there  is  any  positive  and  direct  proof  of  a 
tender,  nor  can  we  draw,  as  we  were  urged  to  do,  from  the  language 
of  the  defendant,  when  payment  was  demanded,  an  admission  that 
a  tender  had  been  previously  and  duly  made.  The  inference  that 
such  was  his  meaning  would  be  unwarranted,  and  such  as  a  jury 
could  never  be  permitted  to  draw. 

Next,  as  to  the  evidence,  that  a  tender  was  waived. 

We  agree  with  the  counsel  for  the  defendant,  that^  according  to 
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the  decision  in  Oarvey  v.  Fowler — which,  although  the  decision  of 
a  single  Judge,  was  approved  by  his  brethren,  and  has  since  been 
uniformly  followed — evidence  to  prove  a  waiver,  under  the  com- 
plaint, as  framed,  was  not  admissible.  The  principle  of  that  de- 
cision is,  that  where  facts,  excusing  the  performance  of  a  condition 
precedent,  are  meant  to  be  relied  on,  as  a  ground  of  recovery,  they 
must  be  stated  in  the  complaint,  since  such  facts,  as  matenal  and 
issuable,  constitute,  in  part^  the  cause  of  action.  And  it  cannot  be 
denied,  that  this  principle  is  plainly  applicable  to  the  case  before 
us.  Still,  had  £acts  amounting,  in  reality,  to  a  waiver,  been  proved 
upon  the  trial,  we  will  not  say  that  the  complaint  might  not  be 
amended,  upon  terms,  so  as  to  let  in  the  proo^  hereafter;  but  the 
total,  insufficiency  of  the  proof  that  was  given,  relieves  us  from  the 
necessity  of  considering  that  question.  Nothing  more  was  proved 
than  an  admission,  by  the  defendant^  of  his  liability  to  satisfy  the 
claim  of  the  plaintiff ;  but  we  were  referred  to  no  authorities,  to 
show,  nor  can  we  believe,  that  such  an  admission  operates  as  a 
waiver  of  the  performance  of  a  condition  precedent 

Upon  the  other  questions  that  were  argued  by  the  counsel,  we 
do  not  think  it  necessary  to  express  an  opinion. 

The  verdict  for  the  plaintifib  must  be  set  aside,  and  there  must 
be  a  new  trial,  with  costs  to  abide  the  event 


Elisha  Buckman  v.  The  Merohaj^ts'  Louisville  Insurance 
CoKPANT.    Same  v,  same.    Same  v,  same. 

When  a  venel,  disabled  by  the  perils  of  the  sea,  is  in  a  port  of  necesaity,  and  It  Is 
ascertained  that  the  coats  of  repairing,  making  the  asual  dedacUony  will  exceed 
a  moiety  of  her  yalne,  there  is  a  oonstrucllTe  total  los^  and  the  owner,  if  insured, 
by  abandoning  in  dae  season,  may  demand  its  payment 

The  right  to  abandon,  is,  in  this  case,  unqualified  and  absolute. 

But  the  right  to  abandon  a  vessel,  thus  disabled,  is  not  confined  to  this  case ;  for, 
although  the  estimated  cost  of  her  repairs  may  be  less  than  half  her  Talae,  yet 
if^  by  the  exercise  of  that  diligence,  which  the  master  and  other  agents  of  the 
owner  are  bound  to  use,  she  cannot  be  placed  in  a  condition  to  perform  her 
Toyage,  there  b  a  constructive  total  loss,  and  a  consequent  right  to  abandon  and 
claim  its  payment 

Whether  the  impossibility,  of  putting  the  vessel  in  a  condition  to  resume  her  voyage, 
aiise  firom  the  want  of  necessary  materials^  or  workmen,  or  of  the  necessary  ftinds^ 
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is  immAterial;  where  the  impoeubllity  is  proyed,  the  right  to  abAiidon  equally 
attaches. 

The  doctrine,  that  the  want  of  the  neeeeaary  fonds,  or  credit^  must  be  attributed  to 
the  negligenee  of  the  owner,  and  ib,  therefore,  not  a  valid  eaote  of  abandonment^ 
ia  confined  to  the  cases  in  which  the  vessel  is  in  a  port  of  destination. 

The  owner  is  not  bound  to  provide  the  master  with  funds,  or  credits  sufficient  to 
meet  the  cost  of  repairs,  when  leas  than  a  moiety,  in  whatever  port  the  vessel, 
by  the  perils  of  the  voyage,  may  be  driven. 

But  the  right  to  abandon,  when  founded  on  the  inability  of  the  master  to  procure 
the  necessary  means  for  repairing  the  vessel,  is  no^  as  when  founded  on  the 
ascertained  cost  of  repairs,  unqualified  and  absolute.  It  depends  upon  the  spec- 
ial circumstances  of  each  case  in  which  the  question  arisen 

When  the  master  has  not  the  necessary  funds,  and  cannot  raise  them  upon  the 
credit  of  his  owner  or  his  own,  it  is  hSs  duty  to  raise  them  upon  the  security  of 
the  property  in  his  charge — ^vessel,  freight,  or  carga 

Nor  are  the  diligence  and  efforts  of  the  master,  to  procure  the  necessary  means  for 
repairing  the  vessel,  to  be  confined  to  the  port  of  necesmty  in  which  the  vessel 
happens  io  be. 

When  h  appears  that  without  any  prejudicial  delay,  or  an  increase  of  expenses 
beyond  a  moiety,  the  want  of  materials  or  workmen  could  have  been  supplied 
from  a  neighboring  port,  or  the  necessary  funds  have  been  obtained  by  a  com- 
munication with  his  owner  or  conngnee,  the  breaking  up  of  the  voyage  by  the 
master  will  be  deemed  an  unjustifiable  act  and  a  bar  to  the  recovery  of  a  total  loss. 

The  mere  retardation  of  the  voyage,  for  the  purpose  of  making  or  procuring  the 
means  of  making  necessary  repairs,  is  not  a  valid  ground  of  abandonment ; 
nor  that,  frt)m  the  sale  or  damaged  condition  of  the  cargo,  the  voyage  had  ceased 
to  be  worth  pursuing. 

Kor  does  the  sale  of  the  vessel,  unless  it  is  an  act  of  barratry,  or  is  Justified  by  a 
necessity  arising  from  the  perib  insured  against,  create  a  total  loen 

The  true  test  of  the  right  to  abandon,  in  all  cases  where  the  vessel  has  been  ren- 
dered innavigable  by  the  perils  insured  against,  except  when  the  ascertained 
cost  of  repairs  exceeds  a  moiety,  is  to  be  found  in  a  proper  answer  to  the  question, 
whether  a  prudent  owner,  if  on  the  ^t  and  uninsured,  in  the  exercise  of  a  sound 
judgment,  would  have  broken  up  the  voyage  or  have  elected  to  repair  Y  and  it  is 
upon  this  question  that  in  all  such  cases  the  cause  should  be  submitted  to  the  jury. 

Where  the  cargo  b  sold  to  defray  the  costs  of  repairs,  it  is  not  a  loss  from  the  per- 
ils insured  against,  for  which  the  insurers  are  liable. 

A  total  loss  of  freight,  resulting  from  such  a  sale,  is  not  recoverable. 

New  trial  ordered  on  vessel  and  cargo  policiesi  Complaint  on  freight  <H^wiiMi^ 
with  costs. 

(Before  Oaxlmy,  Ca  J.,  and  Duxa,  J.) 
February,  I860. 

These  actions  were  brought  for  the  recoveiy  of  a  total  loss 
under  three  separate  policies,  made  by  the  defendants  on  account 
of  the  plaintiff  upon  the  schooner  Margaret  Hopping,  her  cargo, 
and  freight,  on  a  voyage  from  New  York  to  San  Francisco. 
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There  were  similar  actions,  alao,  upon  separate  policies,  against 
the  Union  Mutual  Ins.  Co.,  and  against  the  Astor  Mutual  Ins  Oa 
By  consent,  these  were  to  abide  the  decision  of  the  above. 

The  vessel  was  valued  in  all  the  policies  at  $12,000,  the  cargo 
at  $6,000,  and  the  freight  at  $5,000. 

The  causes  against  the  defendants  were  tried  together,  by  con- 
sent, before  Slosson,  J.,  in  March,  1854,  and  verdicts  for  the  plain- 
tiff taken  in  each  for  the  total  loss  claimed,  subject  to  the  opinion 
of  the  court  at  General  Term  upon  the  questions  of  law  arising 
upon  the  evidence,  and  also  subject  to  adjustment  by  the  court 

The  following  are  the  material  facts  established  by  the  evi- 
dence : — 

The  schooner  sailed  £rom  New  York  for  San  Francisco  on  the 
21st  of  December,  1849,  under  the  command  of  Captain  Smith, 
with  a  sufficient  crew,  in  good  order,  and  well  supplied  for  the 
voyage,  and  the  plaintiff  furnished  the  captain  with  funds  to  the 
amount  of  $250  in  specie.  Her  cargo  consisted  of  17  frame 
houses,  82  tons  of  coal,  800  window  sashes,  provisions,  groceries, 
dried  apples,  shingles,  16  tons  lumber,  a  quantity  of  joists,  plank, 
boards,  laths,  &c. — a  part  of  which  latter  was  carried  on  deck — 
and  of  otner  articles  specified  in  the  bills  of  lading.  It  principally 
belonged  to  the  plaintiff,  his  interest  therein  being  of  the  value  of 
$10,000. 

After  leaving  New  York,  the  vessel  encountered  tempestuous 
weather,  lost  her  jib-boom,  fore-boom,  some  of  her  sails,  and  part 
of  the  deck  load ;  and,  in  consequence,  they  bore  up  for  Bio  de 
Janeiro,  and  arrived  there  on  the  15th  February,  1850.  Whilst 
there,  a  charge  of  mutinous  conduct  on  the  voyage  was  made  by 
the  master  against  the  mate  and  some  of  the  crew,  and  the  mate, 
two  seamen,  and  the  cook,  were  discharged  from  the  vessel,  and 
iiaving  reshipped  other  men  in  their  places,  and  repaired  damages, 
she  sailed  from  Bio  on  the  third  day  of  March.  She»met  with  bad 
weather  and  very  heavy  seas,  and  was  strained,  and  while  laboring 
started  the  main  chain  plate  bolts,  received  other  damage,  and 
made  considerable  water. 

The  yellow  fever  broke  out  with  great  virulence.  The  master, 
mate,  two  of  the  crew,  and  a  passenger,  were  attacked,  and  only 
three  men  were  left  to  work  the  ship.    It  was  determined  to  run 
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into  St  Catharine's,  that  being  the  nearest  port.   The  captain,  one 
of  the  crew,  and  the  passenger  died. 

At  St.  Catharine's,  upon  the  application  of  Disney,  the  mate, 
a  survey  was  held  on  the  vessel,  and  the  deck  load  was  con- 
demned. They  commenced  discharging  from  the  hold  on  the 
21st  of  March,  and  a  portion  of  the  cargo,  being  damaged,  was 
sold.  The  proceeds  of  the  sales  of  the  cargo  were  applied  to  the 
expenses  of  the  vessel.  She  was  canlked  and  repaired  after  the 
cargo  was  discharged,  and  the  hold  was  whitewashed. 

On  the  27th  April,  1850,  Maxwell,  Wright  &  Co.,  of  Rio  de 
Janeiro,  who  had  acted  as  the  agents  of  the  schooner  when  in 
that  port,  having  heard  of  these  disasters^  employed  an  American 
shipmaster,  named  William  H.  Dean,  who  was  then  in  that  port^ 
to  proceed  to  St,  Catharine's,  and  take  charge  of  the  schooner,  as 
master,  at  the  monthly  wages  of  $126,  and  to  proceed  in  her  to 
San  Francisco,  The  next  day  Captain  Dean  left  Rio  by  a  steamer, 
arrived  at  St.  Catharine's  on  the  2d  of  May,  and  took  command  of 
the  schooner.  The  cargo,  except  the  deck  load,  that  had  been 
condemned  and  sold,  and  that  which  was  wrecked  on  board  of 
the  lighter,  had  been  reloaded,  and  the  hatches  were  down  and 
caulked,  at  the  time  Captain  Dean  arrived.  Some  straggling  parts 
of  the  frames  of  the  houses,  could  not  be  got  into  the  hold,  in 
consequence  of  the  stowage  by  the  persons  employed  at  St  Cath- 
arine's being  less  compact  than  that  in  New  York,  and  those  parts 
of  the  cargo  were,  therefore,  necessarily  stowed  on  deck. 

The  expenses  at  St  Catharine's  for  pilotage,  lighterage,  provi- 
sions, &c.,  paid  by  Captain  Dean,  were  over  $2,S00,  and  this 
amount  he  was  enabled  to  pay  by  a  letter  of  credit  j&x)m  Maxwell, 
Wright,  &  Co.  In  order  to  secure  them,  he  executed  a  bottomry 
on  the  vessel  for  $8,479.26,  including  marine  interest 

The  vessel  left  St  Catharine's  on  the  28th  of  May,  1850,  and 
went  to  Santa  Cruz,  to  take  in  water;  and  on  the  7th  June  she 
sailed  thence  for  San  Francisco,  with  a  crew  of  nine  persons  in  all, 
with  ample  sails,  rigging,  &c. 

The  schooner  encountered  a  continued  series  of  storms  and 
violent  gales,  was  off  Cape  Horn  nearly  sixty  days,  struggling 
against  very  heavy  weather;  her  sails  were  split,  and  some  of 
them  blown  away ;  the  running  rigging  was  chafed  very  badly, 
and  was  almost  unfit  for  use ;  the  main-boom  was  broken,  and  the 
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vessel  was  otherwise  damaged.  The  crew  were  put  on  short  al- 
lowance of  water,  and  finally,  on  the  sixty-second  day  after  leav- 
ing St  Catharine's,  they  were  compelled  to  bear  away  for  Valpa- 
raiso, by  reason  of  loss  of  sails,  of  the  boom,  and  the  damage  to 
the  running  rigging,  &c.  They  continued  their  efforts  to  reach 
Valparaiso,  enduring  a  succession  of  gales,  and  at  last,  on  the  80th 
of  September,  aud  one  hundred  and  fifteen  days  after  sailing  from 
Santa  Cruz,  they  anchored  in  that  port 

Upon  arrival,  the  captain  noted  a  protest  before  the  consul  of 
the  U.  S.,  which  was  subsequently  extended,  and  applied  for  a 
survey  on  the  vessel.  The  consul,  on  the  1st  October,  appointed 
the  captain  of  the  port,  and  two  American  shipmasters,  to  hold 
the  survey,  and  they  found  the  sails  badly  split,  and  some  of  them 
unfit  to  be  repaired ;  all  the  running  rigging  much  worn,  and  ia 
bad  condition,  and  the  main-boom  sprung.  They  recommended 
the  split  and  destroyed  sails  to  be  replaced  with  new,  and  the  others 
to  be  repaired,  the  main  and  fore-lanyard  sheets  and  down-hauls 
to  be  replaced  with  new  rope,  and  the  main-boom  to  be  replaced 
with  a  new  one. 

The  schooner  stood  in  need  of  a  new  foresail,  new  mainsail, 
new  squaresail,  all  her  old  sails  repaired,  a  new  jib,  a  whole  new 
set  of  running  rigging,  fore  and  aft,  new  lanyards,  new  main- 
boom,  bulwarks  to  be  repaired,  and  to  be  revictualled  for  the 
voyage ;  and  without  such  repairs  she  was  not  in  a  seaworthy  con- 
dition to  proceed. 

The  captain  procured  estimates  of  the  cost  of  the  repairs,  and 
he  ordered  and  received  some  new  sails,  a  new  main-boom,  and 
the  old  sails  and  bulwarks  were  repaired.  He  and  his  consignees, 
Messgrs.  Lopez  &  Sartori,  endeavored  to  raise  the  necessary  funds, 
and  to  that  end,  on  the  Sd  October,  he  advertised,  in  two  daily 
newspapers,  for  a  loan  of  $2,000  to  $2,600  in  bottomry.  Having, 
as  he  supposed,  up  reason  to  doubt  that  the  requisite  means  could 
be  procured,  he  ordered  the  new  sails.  No  offers  of  any  kind 
were  received  in  answer  to  his  advertisement,  and  becoming  ap- 
prehensive, at  the  end  of  three  or  four  days,  that  he  might  not  be 
able  to  raise  funds,  he  abstained  from  ordering  new  running  rig- 
ging, or  from  victualling  the  vessel. 

The  captain  then  made  personal  application  to  Messrs.  Alsop  & 
Co.,  and  to  another  firm,  for  funds,  offering  to  give  his  individual 
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security,  in  addition  to  a  bottomry,  but  they  declined  to  make  any 
loan. 

Finding  it  impossible,  as  be  believed,  to  obtain  the  requisite 
means  in  any  other  way,  on  the  16th  October  he  began  to  dis- 
charge the  cargo,  and  gave  public  notice,  by  advertisements  in  the 
daily  papers,  of  a  sale  of  it  at  public  auction,  on  a  day  and  hour 
specified. 

The  cargo  was  badly  damaged.  The  firame  buildings,  when 
shipped  in  New  York,  were  in  bundles,  each  piece  being  marked 
and  numbered,  and  each  bundle  hooped  with  iron.  When  the 
hatches  were  taken  off,  and  the  cargo  landed  at  Valparaiso,  it  waB 
found  that  the  bundles  had  been  cut  adrift,  the  iron  hoops  being 
cut,  many  of  the  same  parts  were  mixed  up  together  in  the  same 
bundle ;  others  of  the  parts  had  been  lost  in  St.  Catherine's,  and 
the  houses  were  incomplete,  so  that,  at  the  sale,  the  master  could 
not  warrant  one  of  them.  The  other  portions  of  the  cargo  were 
in  a  bad  state,  and  did  not  correspond  with  the  bills  of  lading  in 
quantity.    The  cargo  was  not  in  a  merchantable  condition. 

The  whole  was  sold,  and  produced  the  gross  sum  of  $1,907.25, 
leaving,  after  deducting  charges,  $750,061. 

This  amount  was  insufficient  to  pay  for  the  necessary  repairs, 
supplies,  and  expenses,  and  to  enable  the  vessel  to  quit  the  port ; 
and  the  captain  then  endeavored,  but  without  success,  to  obtain  a 
freight  for  her,  and  an  advance  on  the  freight  money.  The  par- 
ties having  demands  against  the  vessel  became  clamorous  for  pay- 
ment, and  threatened  to  proceed  against  her.  Thus  pressed  by 
the  creditors,  the  master  proposed  to  his  consignees,  that  they 
should  pay  the  bills  against  the  schooner,  and  that  she  should  re- 
main at  Valparaiso  until  he  had  time  to  write  to  his  owners,  and 
obtain  their  instructions.  They  declined.  Thus,  it  being  impos- 
sible for  the  captain,  as  he  believed,  to  make  the  repairs,  and  ob- 
tain the  supplies  necessary  to  render  the  vejpel  seaworthy,  he 
again  consulted  with  his  consignees,  and  with  the  consul  of  the 
United  States,  and  with  Aljsop  &  Co.,  and  finally,  having,  as  he 
thought,  no  alternative,  and  having  an  advantageous  offer,  he  sold 
the  vessel,  by  private  sale,  on  the  15th  November,  to  Messrs. 
Myers,  Bland,  k  Co.,  for  $9,000,  leaving  net  $8,370,  after  paying 
the  expenses  of  the  sale.  He  also  sold  the  chronometer  and  ba- 
rometer for  $200. 
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The  charges  of  the  consul,  including  $611.89,  paid  to  the  crew, 
amounted  to  $1,822.29.  The  port  charges,  expenses  of  repairs, 
&c.,  in  Valparaiso,  amounted  to  $8,196,027,  which  was  paid  bj 
the  master  out  of  the  proceeds  of  the  vessel  and  cargo.  He  also 
deposited  with  Alsop  &  Co.,  $8,479.26,  to  cover  the  bottomiy 
bond. 

The  balance  of  the  proceeds  of  sales,  viz.,  $2,449.04),  was  paid 
by  Lopez  &;  Sartori  to  the  master. 

He  retained  from  this  amount  his  demands  against  the  vessel 
and  cargo,  and  remitted  the  balance  to  the  plaintiff  in  drafts, 
amounting  to  $1,854.50. 

New  running  rigging  would  have  cost  about  $500,  and  the  re- 
victualling  and  port  charges  outward  would  have  cost  about 
$1,000. 

The  cost  of  full  repairs,  port  dues,  &c.,  would  have  been  from 
$2,500  to  $8,000. 

Captain  Dean  could  not  have  shipped  the  cargo  to  San  Fran- 
cisco by  any  other  vessel  without  giving  security  for  the  payment 
of  the  freight,  and  that  he  was  not  able  to  do. 

The  cargo,  in  its  damaged  condition,  was  not  worth  the  expense 
of  traoishipping  it  to  San  Francisco. 

There  was,  besides,  no  small  vessel  at  Valparaiso  that  could  be 
chartered,  and  the  cargo  was  not  sufficient  to  have  justified  the 
expense  of  chartering  a  large  vessel. 

The  bottomry  bond  to  Maxwell,  Wright  &  Co.  was  paid  in  New 
York  by  the  plaintiff,  to  Grinnell,  Mintum  &  Co.,  the  agents  of 
the  former,  and  it  was  cancelled.  On  the  20th  of  January,  1851, 
the  plaintiff  drew  an  order  in  favor  of  Messrs.  Jones  &  Johnson, 
upon  Alsop  &;  Co.,  for  $8,479.20,  being  the  amount  that  Captain 
Dean  had  deposited  wiUi  them,  to  secure  the  payment  of  the  bot- 
tomry. 

The  plaintiff  subsequently  compromised  the  bottomry  bond,  for 
the  sum  of  $2,819.51,  and  received  from  Maxwell,  Wright  &  Co. 
the  sum  the  master  had  deposited  with  them.  It  was  proved  that 
a  steamer  left  Valparaiso  at  the  close  of  every  month  for  Panama, 
and  took  a  mail  for  New  York,  and  that  the  master  wrote,  by 
her,  to  the  plaintiff,  which  letter,  if  it  arrived  in  the  usual  time, 
must  have  been  received  by  the  plaintiff  early  in  December, 
1852. 
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In  January,  1851,  if  not  before,  intelligence  was  received  by  the 
plaintiff,  by  a  letter  from  the  captain,  of  the  disasters  to  the 
schooner,  and  the  sale  of  the  vessel  and  cargo. 

On  the  8th  of  January,  1851,  a  notice  of  abandonment  was  de- 
livered to  the  defendants,  and  preliminary  proofe  of  loss  and  of 
interest  were  presented  at  the  same  time. 

The  defendants  offered  to  pay  a  partial  loss. 

D.  Lord  and  F.  B.  Cutting^  for  the  plaintiff,  made  and  argued 
the  following  points  upon  the  vessel  policy : 

I.  The  defendants  undertook  that  the  schooner  Margaret  Hop- 
ping should  not  be  prevented,  by  any  of  the  risks  mentioned  in 
the  policj,  from  reaching  San  Francisco  in  good  safety.  By  stress 
of  weather,  after  leaving  New  York,  she  was  damaged  in  sails, 
spars  and  rigging  to  an  extent  that  rendered  her  unseaworthy,  and 
incapable  of  prosecuting  the  voyage  without  repairs,  and  she  was 
therefore  compelled  to  abandon  it,  and  to  seek  a  port  of  neces- 
sity in  order  to  refit  and  to  obtain  necessary  supplies. 

II.  Having  reached  Valparaiso  and  commenced  the  necessary 
repairs,  the  master  was  unable  to  raise  funds  upon  the  cred(it  of 
his  owner  or  of  himself,  or  by  bottomry  of  the  vessel,  or  by  any 
other  means.  The  net  proceeds  of  the  cargo  were  wholly  insuffi- 
cient to  pay  the  expenses  of  refitting,  and  he  found  that  it  was  im- 
practicable to  restore  the  vessel  to  a  seaworthy  condition,  or  to 
leave  Valparaiso,  and  he  consequently  had  no  alternative  but  to 
abandon  the  voyage  and  sell  the  vessel,  rather  than  allow  her  to 
be  proceeded  against  and  sold  by  the  creditors.  This  constitutes 
a  total  loss  of  the  vessel.  (2  PhiL  on  Ins.  254,  §  854 ;  id.  §  1,519; 
id.  260,  §§  1,526,  1,528 ;  Arnerican  Ins.  Co.  v.  Ogden,  15  Wend. 
632 ;  S.  C.  20  Wend.  801.) 

ni.  The  sale  of  the  vessel  was  justified  by  necessity,  was  made 
in  good  faith,  and  transferred  a  valid  title  to  the  purchaser. 

IV.  The  assured  was  not  bound  to  have  had  funds  or  credit  at 
Valparaiso.  The  absence  of  funds  at  a  port  of  necessity  is  not 
evidence  of  neglect,  or  of  want  of  ordinary  care  and  foresight 
He  had  provided  a  good  vessel,  and  had  equipped  her  with  ample 
sails,  spars,  &c.,  and  with  sufficient  stores  and  supplies  for  a  voyage 
from  New  York  to  San  Francisco,  together  with  $250  in  specie. 
It  was  not  intended  or  expected  that  she  should  go  to  Valpa- 
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Taiflo,  or  into  any  port  on  the  Pacific  other  than  San  Franciaoo. 
To  require  a  ship-owner  to  meet  the  extraordinary  expenditures 
of  his  vessel,  not  only  at  the  port  of  destination,  but  at  every  port 
into  which  the  vessel  may  be  driven  by  stress  of  weather  or  other 
necessity,  would  be  in  the  highest  degree  oppressive  and  unprao- 
ticable,  and  opposed  to  the  common  usages  of  trade. 

V.  Notice  of  abandonment,  with  full  proof  of  loss  and  interest^ 
was  delivered  to  the  underwriters  without  delay,  after  receiving 
the  intelligence  of  the  damage  sustained  by  the  schooner,  and  of 
the  sale  thereof  by  the  master.    (2  Phil.  Ins.  86&-9,  874.) 

No  abandonment  was  in  fact  necessary.  The  assured  is  charge- 
able with,  and  gives  credit  for  the  proceeds  of  the  sale  received  by 
hun.  (2  Phil.  Ins.  288,  §  1,497 ;  Oarchn  v.  Mass.  F.  S  J£.  Ins. 
Co.,  2  Pick  R  249 ;  Patapsco  Ins.  Oo.  v.  Souihgaie,  5  Peters'  R 
604 ;  CharhsUm  Ins.  Co.  v.  Cbm^r,  2  Gill.  B.  410 ;  Mubml  Safety 
Co.  V.  Cohen,  3  id.  45.) 

VI.  The  receipt,  by  the  assured,  of  the  drafts  endorsed  to  him 
by  Captain  Dean,  amounting  together  to  $1,854.60,  was  not,  nor 
was  his  order  in  favor  of  Jones  &  Johnson,  upon  Alsop  &  Co.,  fcnr 
$3,479.20,  any  waiver  of  the  abandonment  It  was  his  duty  to 
collect  and  save  as  much  as  possible  from  the  proceeds,  and  to  ap- 
ply them  to  the  claim  against  the  defendants.  (2  Phil.  Ins.  394 ; 
Bimm  V.  SmiOi,  1  Dow.  849 ;  MUcMl  v.  Edes,  1  Term  R  608 ; 
Ryux  V.  Salvador,  8  Bing.  N.  C.  266 ;  Pacific  Ins.  Co.  v.  GaOeU,  4 
Wend.  75.) 

YII.  The  plaintiff  is  entitled  to  judgment  for  the  amount  of  the 
verdict,  with  interest.  The  bottomry  bond,  executed  by  the  mas- 
ter in  St  Catharine's,  in  favor  of  Maxwell,  Wright  k  Co.,  did  not 
affect  or  impair  the  previous  contract  made  by  the  plaintiff  with 
the  defendants,  nor  diminish  his  insurable  interest  in  the  vessel, 
nor  give  to  the  defendants  the  right  to  deduct  the  amount  of  the 
bond  from  his  claim. 

The  cases  which  treat  bottomry  bonds  executed  before  the  date 
of  the  policy,  as  in  the  nature  of  a  prior  assurance,  do  not  apply. 

They  also  made  and  argued  the  following  points,  upon  the 
freight  and  cargo  policies : 

There  was  a  total  loss  of  freight 

1.  The  Margaret  Hopping  was  damaged  by  the  perils  of  the 
aeas,  to  an  extent  which  rendered  her  incapable  of  carrying  her 
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cargo  to  its  destination;  unless  by  making  repairs  and  procuring 
supplies.  For  that  purpose  she  put  into  Valparaiso,  but  the  efforts 
of  the  master,  and  of  his  consignees,  to  raise  the  funds  requisite  to 
make  the  vessel  seaworthy,  were  fruitless.  He  was  unable  to  oon« 
tinue  the  voyage,  and,  being  pressed  for  payment  by  the  credit- 
ors, who  thi^tened  to  proceed  against  the  vessel,  he  had  no  al- 
ternative but  to  sell  her.  She  was  accordingly  sold,  and  the 
voyage  was  abandoned,  no  freight  being  earned. 

2.  The  master  was  not  able  to  earn  any  part  of  the  freight,  by 
transhipping  the  cargo,  and  carrying  it  to  San  Francisco  in  another 
vessel,  (a.)  He  could  not  have  chartered  another  vessel,  without 
giving  security  for  the  payment  of  the  freight,  and  that  he  was 
unable  to  do.  (6.)  There  was  no  vessel  of  suitable  size  in  Valpa- 
raiso to  charter ;.  and  there  was  not  sufficient  cargo  to  justify  the 
hiring  of  a  large  one.  (c.)  The  cargo  was  badly  damaged,  much 
of  it  bad  been  lost  at  St  Catharine's ;  the  frames  of  the  houses  were 
imperfect,  by  reason  of  the  loss  of  many  of  the  parts;  and  in  other 
respects  it  was  in  an  unmerchantable  condition,  and  not  worth  the 
expense  of  transhipment.  There  was  no  alternative  but  to  sell  it^ 
and  terminate  the  adventure. 

8.  The  plaintiff  is  entitled  to  a  judgment  for  a  total  loss  of  the 
freight,  viz.,  $1,000,  being  the  sum  insured,  with  interest  from  the 
9th  of  February,  1861. 

The  plaintiff  is  entitled  to  recover  for  a  total  loss  of  the  cargo. 

I.  The  schooner  Margaret  Hopping  was  rendered  incapable  of 
performing  the  voyage  to  San  Francisco,  by  reason  of  the  injuries 
sustained  by  stress  of  weather ;  and  the  master,  being  unable  to 
raise  funds,  could  not  repair  or  refit  the  vessel,  so  as  to  continue 
the  voyage,  and  transport  the  cargo  in  her  to  its  destination. 

n.  There  was  no  other  conveyance  that  could  have  been  pro- 
cured to  transport  the  cargo  to  San  Francisco.  No  vessel  could 
have  been  hired,  without  giving  security  to  pay  the  freight,  and 
that  the  master  could  not  do.  There  was  no  small  vessel  at  Val- 
paraiso to  be  chartered,  and  there  was  not  sufficient  cargo  to  justify 
the  expense  of  chartering  a  large  one. 

m.  The  cargo  was  greatly  damaged  by  sea-water,  and  was 
much  wetted  and  stained.  The  fiume  houses  were  scattered,  many 
of  the  parts  were  missing,  much  of  it  had  been  lost  at  St.  Catha- 
rine's, it  was  in  an  unmerchantable  condition,  and  damaged  more 
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than  half  of  its  value.  It  wafl  not  worth  the  expense  of  tranship- 
ment  to  San  Francisco. 

lY.  A  sale  of  the  cargo  was  necessary.  There  was  no  alter- 
native. {BeadweU  v.  Union  Ins.  Co.,  6  Cow.  270,  2  PhiL  Ins.  319 ; 
Hudson  V.  Harrison^  8  Bro.  &  B.  97.) 

Y.  Notice  of  abandonment,  accompanied  by  preliminary  proofi 
of  loss  and  of  interest,  was  delivered  to  the  underwriters  without 
delay,  upon  receiving  intelligence  of  the  disasters  to  the  vessel  and 
cargo,  and  the  sale  of  both. 

The  cargo  having  been  sold,  and  the  proceeds  constituting  a 
credit  on  the  claim  against  the  defendant  there  was  no  need  of 
any  abandonment 

YL  The  receipt,  by  the  assured,  of  the  drafts  enclosed  to  him 
by  Captain  Dean,  if  they  included  any  part  of  the  proceeds  of  the 
sale  of  the  cargo,  was  not  a  waiver  of  the  abandonment 

YII.  The  plaintiff  is  entitled  to  judgment  for  the  sum  insured 
by  the  defendants,  &C.,  ailer  allowing  all  just  credits,  according  to 
the  adjustment  made  by  Henry  W.  Johnson,  viz.,  $950.69,  with 

interest  from  the  9th  January,  1851. 

< 

Wi  CL  Nbyes^  (or  the  defendants,  made  and  argued  the  following 
points: — 

I.  The  vessel  had  not  sustained  injury  to  more  than  half  her 
value  when  she  reached  Yalparaiso ;  the  plaintiff  cannot^  therefore, 
recover  for  a  total  loss. 

n.  The  vessel  was  not  lost  to  the  plaintiff  in  consequence  of 
any  peril,  covered  by  the  policy,  directly  and  immediately  causing 
the  loss ;  and  without  this,  as  a  general  rule,  no  recovery  can  be 
had  for  a  total  loss. 

m.  The  private  sale  of  the  vessel,  by  the  master,  did  not  create 
a  total  loss ;  it  was  without  any  pressing  necessity  to  justify  it ;  it 
was  occasioned  by  the  neglect  of  the  plaintiff  to  provide  adequate 
funds  or  credit  for  the  voyage,  by  the  haste  and  indiscretion  of  the 
miaster  in  selling  so  soon,  and  by  the  gross  neglect  of  the  plaintiff 
to  furnish  funds,  after  he  knew  of  her  condition,  and  his  not  inform- 
ing the  defendants,  so  that  they  could  have  relieved  her,  if  he  had 
threatened  an  abandonment  They  could,  and  would  have  sup- 
plied her  with  funds  to  prosecute  the  voyage,  if  they  had  been 
frankly  informed  that  any  emergency  existed  requiring  it 
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1.  There  was  not  that  urgent  necessity  for  a  sale,  which  left  the 
master  no  time  to  consult  his  principal ;  and  neither  the  cargo  nor 
the  ship  were  perishable,  {(knter  v.  Am,  Ins,  Oo,  4  Wend.  45,  52 ; 
Brig  Sarah  Ann^  2  Hare's  Am.  L.  C.  666,  and  note,  670 ;  Donett  v. 
Young,  1  Car.  and  K  465 ;  Yaimq  v.  Turing,  2  Scott's  N.  E.  752 ; 
Am.  Ins.  Oo.  v.  Ogdm,  20  Wend.  287;  1  Amould  on  Ins.  189  to 
195 ;  2  id.  1081,  2,  8 ;  2  Phil,  on  Ins.  8d  ed.  §§  16,  65,  p.  808, 
§§  1569,  70, 1,  2,  8,  pp.  805,  6 ;  The  Eliza  (hmish,  17  Jurist,  788.) 
The  vessel  was  safely  in  a  foreign  port,  and  the  owner  was  actually 
communicated  with,  but  concealed  all  he  knew  about  her  con- 
dition. 

2.  It  was  caused  by  the  omission  of  the  plaintiff  to  provide 
funds  and  credit,  which  should  have  been  provided ;  and  although 
she  was  not  in  a  port  of  destination,  it  was  the  duty  of  the  owner 
to  have  provided  her  with  funds  or  credit,  for  ordinary  emergencies 
in  a  port  of  necessity.  The  sum  provided  was  wholly  inadequate. 
{Am,  Ins.  Oo,  v.  Ogden,  supra.  Dissenting  opinion  of  Judge  Bronson, 
in  same  case,  in  Supreme  Court,  15  Wend.  54L  Van  Buren  v. 
Wilson,  9  Cow.  168,  per  Sutherland,  J. ;  Moses  v.  Sun  M.  Ins,  Co, 
1  Duer,  159.) 

3.  The  master  not  being  the  agent  of  the  defendants,  but  of  the 
plaintiff  only,  there  being  no  total  loss  and  no  abandonment,  should 
have  communicated  with  him,  and  he,  frankly  with  the  defendants, 
so  that  they  could  have  relieved  the  vessel,  and  enabled  her  to 
pursue  the  voyage.  The  master  was,  exclusively,  the  agent  of  the 
owner,  in  conducting  the  repmrs,  and  in  making  the  sale.  {Bun- 
son  V.  Duncan,  8  Exqr.  K.  644 ;  The  Brig  JSarah  Ann,  2  Sumner, 
215 ;  Scull  V.  Biddle,  2  Wash.  C.  R  150.) 

4.  There  is  no  proof  that  she  was  under  amy  lien  for  repairs,  or 
could  have  been  seized  and  sold ;  and  even  if  she  was,  as  the  master 
had  a  large  amount  of  funds  on  hand,  he  could  have  waited  till  the 
owner,  or  underwriters,  had  been  heard  from,  aad  supplied  the 
vessel  with  further  funds  to  complete  the  repairs. 

5.  At  the  time  of  the  sale  of  the  vessel,  the  master  had  in  hand 
cash,  to  the  amount  of  $750,  derived  from  the  sale  of  the  cargo, 
(Exhibit  17,)  and  the  whole  amount  of  repairs  could  not  have  ex- 
ceeded $2,600 ;  indeed,  less  than  half  that  sum.  The  master  ^ays 
they  would  have  cost,  including  revictualling  the  vessel,  from  $2,500 
to  $3,000. 

D.— V  28 
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6.  The  right  of  the  master  to  sell,  in  case  of  extraordinary 
emergency,  is  regarded  with  jealousy  and  watchfulness;  the  ne- 
cessity must  be  clearly  made  out,  and  it  must  appear  that  no  other 
course  could  reasonably  have  been  taken.  (2  Phil,  on  Ins.  8d  ed. 
§  1579.) 

7.  The  master  cannot  give  a  bottomry  bond,  except  in  a  case  of 
extreme  necessity,  where  funds  cannot  be  obtained  upon  personal 
credit,  or  after  communicating  with  the  owners ;  much  less,  can  he 
sell  the  vessel,  and  break  up  the  voyage.  (Heathom  v.  Darling,  1 
Moo.  P.  C.  R  5 ;  Soares  v.  Bann,  8  id.  1 ;  GlasscoU  v.  Lang,  2  PhiL 
Ch.  R.  810.) 

IV.  There  was  no  valid  abandonment,  nor  any  thing  which 
rendered  an  abandonment  necessary. 

1.  She  should  have  been  abandoned,  if  any  right  to  abandon 
existed  at  all,  when  the  plaintiff  first  heard  news  of  her  putting 
into  Valparaiso. 

2.  The  long  delay,  was  a  waiver  of  any  right  to  abandon. 

8.  It  was  attempted,  when  it  was  utterly  useless  to  the  defendants. 

4.  The  sale  did  not  dispense  with  an  abandonment,  nor  convert 
that  into  a  total,  which  was  only  a  partial  loss  before  the  sale  was 
made.  {Knight  v.  Faith,  14  Jurist,  1-1114;  S.  0. 16,  Queen's  B. 
E.  649 ;  2  PhU.  on  Ins.  3  ed.  §  1576.) 

5.  The  &ct  of  the  sale  is  nothing  in  this  respect,  it  is  the  state 
to  which  the  vessel  was  reduced,  at  the  time  of  the  sale ;  and  she 
was  clearly,  not  under  any  such  extreme  necessity  as  to  justify  a 
sale  or  abandonment.    (2  Arnould,  1082,  8.) 

V.  The  plaintiff)  by  receiving  the  proceeds  of  the  vessel,  after 
notice  of  the  circumstances,  ratified  the  sale,  and  made  it  his  own, 
and  thereby  waived  the  abandonment,  if  one  had  been  properly 
made.     (2  Phil.  8  ed.  §  1598 ;  Pearce  v.  Ocean  Ins.  Oo.  18  Pick.  88.) 

VI.  The  bottomry  bond,  given  at  St  Catherine's,  diminished 
the  interest  of  the  plaintiff  in  the  vessel,  to  the  extent  of  the 
amount  of  the  bond,  being  $8,479.26  \  and,  in  fact  the  loss,  to  re- 
pair which  this  money  was  borrowed,  was  paid  by  the  imder- 
writers.    {Read  v.  Mutual  Ins.  Oo.  8  Sand.  C.  B.  64.) 

VII.  Even  if  the  plaintiff  is  entitled  to  recover,  as  for  a  total 
loss,  yet  the  evidence  shows  that  he  has  been  paid ;  as,  after  de- 
ducting the  bottomiy  bond,  he  has  received  more  money  £rom  the 
sale  of  the  vessel,  than  his  remaining  interest  amounted  to. 
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Vlil.  The  plaintiflf  is,  in  any  event,  only  entitled  to  recover 
for  a  partial  loss,  to  be  adjusted  upon  proper  principles ;  the  ad- 
justment, given  in  evidence,  contains  many  improper  allowances. 

Second,  upon  the  cargo. 

1.  The  underwriters  are  not  liable  to  the  plaintiff  for  any  loss 
sustained  by  the  sale  of  the  cargo  to  raise  money  to  pay  for  re- 
pairs. In  this  case,  the  plaintiff's  property  was  sold  by  his  own 
agent,  to  pay  his  own  debt,  or  rather  to  discharge  a  duty  incum« 
bent  on  himself,  to  repair  his  own  vessel.  In  a  proper  case,  it  may 
become  the  subject  of  general  average,  but  the  underwriters  on 
the  goods  are  not  liable.  (Hughes  on  Ins.  289,  90 ;  1  Phil,  on 
Ins.  2d  ed.  708,  4 ;  2  Amould,  891,  960,  1843 ;  Bunson  v.  Dun- 
carij  8  Exqr.  646 ;  Moses  v.  HSun  Mvi.  Ins.  Co.  1  Duer,  159 ;  Powell 
V.  Ovdgeon^  5  M.  &  S.  431 ;  Sarguay  v.  Hobaon,  2  B.  &  C.  6 ;  S. 
C.4;  Bing.  181.) 

2.  None  of  the  cargo  was  injured  by  any  perils  of  the  sea ;  if 
injured  at  all,  it  was  caused  by  the  careless  manner  of  handling  it 
at  St  Catherine's,  for  which  the  underwriters  are  not  liable. 

8.  It  was  the  duty  of  the  master  to  send  it  forward,  as  it  was 
net  of  a  perishable  character,  and  he  could  have  done  so,  but  he 
made  no  effort  whatever  to  that  end.  He  probably  omitted  it  be- 
cause he  ascertained  it  would  bring  very  little  in  California.  {Bob- 
insan  v.  Com.  Ins.  Co.  8  Sumner,  220 ;  2  Amould,  1020-1028.) 

4.  The  plaintiff  also  adopted  the  sale  of  the  cargo,  and  satisfied 
it  by  receiving  fix)m  the  master,  who  was  his  own  agent,  a  portion 
of  the  proceeds. 

Third,  upon  the  flight. 

The  plaintiff  was  the  principal  person  who  was  interested  in  the 
cargo,  upon  which  freight  was  to  be  earned,  as  he  owned  it  chiefly 
himself. 

Nearly  all  the  bills  of  lading  specify  the  cargo  as  his  own. 

The  whole  actual  value  was  about  $10,000. 

A  part  of  it  was  sold  at  St.  Catherine's,  by  Captain  Disney, 
amounting  net  to  550  mil-reis,  and  277  reis,  and  the  proceeds  were 
paid  to  Captain  Dean. 

The  residue  was  held  by  Captain  Dean  himself  to  raise  money 
for  repairs  at  Valparaiso,  as  already  stated. 

I.  The  vessel  not  having  been  injured  to  half  her  value,  the  sale 
of  her,  and  the  breaking  up  of  the  voyage  having  been  unjustifi* 
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able,  it  follows,  as  a  necessary  conseqnenoe,  that  the  loss  on  the 
freight  was  caused  by  the  act  of  the  plaintijBT,  by  his  agent,  which 
prevents  him  from  recovering  for  loss  on  freight. 

n.  The  omission  to  continue  the  voyage,  and  carry  on  the  cargo, 
which  cpuld  have  been  done  within  a  reasonable  time,  in  which 
the  assured  had  a  right  to  perform  it,  or  to  send  the  cargo  on  in 
another  vessel,  was  the  neglect  of  the  plaintiff,  and  furnishes  no 
ground  of  claim  against  the  underwriters.  {Herbert  v.  HaUelj  3 
John.  Cases,  93 ;  Moody  v.  Jones,  4  B.  &  C,  394 ;  S.  C.  6  D.  &«. 
749.) 

III.  The  sale  of  the  cargo  was,  as  has  been  shown,  to  discharge  the 
duty  of  repairing  the  ship,  which  was  incumbent  on  the  plaintiff 
as  owner.  K  it  had  been  the  cargo  of  a  stranger,  the  owner 
would  have  been  bound  to  refund  the  amount 

It  cannot  be  said,  therefore,  that  either  the  cargo,  or  the  freight 
upon  it,  was  lost ;  if  they  were,  it  was  caused  by  the  voluntary 
appropriation,  to  other  purposes,  by  the  plaintiff  himself.  (Hughes 
on  Ins.  219,  20 ;  Bunson  v.  Duncan,  3  Exqr.  644.) 

IV.  The  vessel  was,  in  fact,  repaired,  and  ready  to  proceed  on 
the  voyage,  and  could  have  done  so,  if  the  master  had  delayed 
the  sale  until  the  owner  or  underwriters  had  sent  on  funds.  This 
destroyed  the  claim  for  loss  on  freight.  {Dickey  v.  N.  Y,  Ins.  Co. 
4  Cowen,  222  ;  Center  v.  Am.  Ins.  Co.  7  id.  664.) 

V.  The  plaintiff  being  the  owner  of  the  cargo,  by  his  agent, 
the  master  sold  it ;  the  plaintiff  himself  subsequently  ratified  the 
sale,  and  received  the  proceeds,  and  this  was  a  voluntary  accept- 
ance of  the  cargo,  which,  if  he  had  been  a  stranger,  would  have 
bound  him  to  pay  freight  pro  rata,  and  he  cannot,  consequently, 
recover  for  loss  of  freight.  It  has,  in  fact,  been  earned,  and,  as 
the  debtor  and  creditor  are  the  same  person,  paid.  (  Wehh  v.  Hicks, 
6  Cowen,  504 ;  Smyth  v.  Wright,  15  Barb.  S.  C.  R  51.) 

By  the  Court.  Duer,  J.  delivered  the  opinion  of  the  court, 
and  after  stating  the  material  facts  of  the  case,  proceeded  as  fol- 
lows :  Whether,  upon  these  facts,  the  plaintiff  is  entitled  to  re- 
cover a  total  loss  upon  the  vessel,  is  the  first  and  the  most  im- 
portant of  the  many  questions,  which  these  cases  involve,  and  it 
will  be  necessary  for  us  to  determine.  If  this  question  shall  be 
decided  in  fitvor  of  the  plaintiff  it  has  been  contended|  that  his 
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light  to  recover  a  total  loss  upon  the  cargo  and  freight,  is  a  neces- 
sary consequence ;  but  we  think,  that  there  are  special  circum- 
stances that  distinguish  this  case  from  those  in  which  this  conse- 
quence has  been  held  to  follow.  It  will  be  seen,  hereafter,  that 
the  questions  arising  upon  the  cargo  and  freight  policies  are,  in 
reality,  distinct,  and  must,  therefore,  be  separately  considered. 

The  right  of  the  plaintiff  to  recover  a  total  loss  upon  the  ves- 
sel, as  we  understood  the  arguments  of  his  counsel,  is  based  upon 
two  grounds. 

1st  The  inability  of  the  master  to  procure,  at  Valparaiso,  the 
necessary  funds  for  repairing  the  vessel,  so  as  to  enable  her  to 
prosecute  her  voyage. 

2d.  The  sale  of  the  vessel,  which,  under  the  actual  circum- 
stances, it  is  alleged,  was  necessary,  and,  consequently,  justifiable. 
We  are,  therefore,  to  inquire,  whether,  upon  either  of  these 
grounds,  the  abandonment  can  be  sustained ;  for,  if  not,  the  com- 
plaint upon  the  vessel  policies  must  be  dismissed,  or  there  must 
be  a  new  trial ;  and,  for  the  purposes  of  the  discussion,  we  shall 
assume  that  the  best  exertions  of  the  master,  and  all  that  the  law 
requires,  were  used  by  him,  to  raise  the  necessary  funds,  and  that 
the  vessel,  notwithstanding  the  repairs  she  had  received,  was  in- 
competent, when  sold,  without  further  repairs,  to  pursue  her  voy- 
age. We  are  not,  however,  to  be  understood  as  saying,  that  these 
facts  are  so  clearly  established  by  the  evidence,  that  further  proof, 
in  relation  to  each  of  them,  may  not,  hereafter,  be  justly  required. 

Ist  Was  the  mere  inability  of  the  master  to  procure,  at  Valpa- 
raiso, the  funds  that  he  needed  for  repairing  the  vessel,  a  justi- 
fiable cause  for  breaking  up  the  voyage? 

When  a  vessel,  disabled  by  the  perils  of  the  sea,  is  in  a  port  of 
necessity,  and  it  is  ascertained  that  the  cost  of  lier  repairs,  making 
the  usual  deduction,  will  exceed  a  moiety  of  her  value,  the  loss, 
although,  in  fact,  partial,  is  total  by  construction  of  law,  and  the 
owner,  if  he  is  insured,  and  in  due  season  elects  to  abandon,  may 
demand  its  payment  His  right  to  abandon  is  then  unqualified 
and  absolute.  But  it  is  not  upon  this  ground  alone  that  a  vessel 
rendered  innavigable  by  the  perik  insured  age-inst,  may  be  right- 
fully  abandoned,  for  although  the  estimated  cost  of  her  repairs 
may  be  less  than  half  her  value,  yet  if,  by  the  exercise  of  that 
diligence,  and  the  use  of  those  means^  which  the  assured  and  his 
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agents  are  bound  to  employ,  she  cannot  be  placed  in  a  condition 
to  perform  her  vojUge,  it  cannot  be  doubted,  that  there  is  a  con- 
structive total  loss,  the  payment  of  which,  upon  a  proper  aban- 
donment, may  be  j  ustly  claimed.  When  the  impossibility  of  mak- 
ing the  necessary  repairs  is  occasioned  by  the  want  of  materials 
and  workmen,  it  is  not  denied  that  such  is  the  law ;  but  we  con- 
sider the  law  to  be  just  as  clearly  settled,  that  it  is  quite  immate- 
rial, whether  the  impracticability  of  making  repairs,  when  the  ves- 
sel is  in  a  port  of  distress,  proceeds  from  the  want  of  materials  and 
workmen,  or  pf  the  necessary  funds  or  credit  It  is  the  existence 
of  the  fact^  and  the  necessity  of  breaking  up  the  voyage,  which  it 
creates,  that  justify  an  •  abandonment ;  and  such  is  not  only  the 
opinion  of  text  writers,  foreign  and  domestic,  of  the  highest  author- 
ity,* but  in  many  adjudged  cases  has  been  the  language  of  the 
Court  (2  Valin,  845,  7 ;  4  Boulay  Paty,  298 ;  4  Benecke,  241 ; 
2  Amould,  1081 ;  Tindal,  CL  J.  4  Car.  and  P.  283 ;  Beid  v.  Bonr 
ham,  S  B.  and  Bing.  159.) 

We  cannot,  therefore,  hesitate  to  reject  the  position  for  which 
the  learned  counsel  for  the  defendants  contended ;  namely,  that 
the  inability  of  the  master  to  raise  the  necessary  funds  for  repair- 
ing the  vessel,  must  in  all  cases  be  attributed  to  the  negligence  of 
his  owner,  who  is  bound  to  furnish  him  with  all  the  funds  or 
credit  that  the  possible  exigencies  of  the  voyage  may  require.  In 
our  opinion  no  such  duty  rests  upon  the  owner.  It  is  not  pre- 
tended that  there  is  any  general  usage  that  creates  a  duty,  that  in 
its  operation  would  be  an  oppressive  tax,  and,  speaking  generally, 
an  unnecessary  burden.  Nothing,  it  seems  to  us,  would  be  more 
inexpedient  and  unreasonable  than  to  require  that  the  owner  shall 
supply  the  master  with  specie  Amds,  (for  in  a  port  of  necessity  let- 
ters of  credit  would  probably  be  unavailing,)  equal  m  amount  to 
three-fourths  of  the  value  of  the  vessel;  that  is,  sufficient  to  defray 
the  cost  of  all  repairs,  short  of  a  constructive  total  loss,  in  any  port 
of  distress,  however  distant  and  obscure,  into  which  the  vessel,  by 
the  accidents  of  the  voyage,  may  be  driven ;  for  such  is,  in  reality, 
the  extent  of  the  obligation  that  the  argument  of  the  defendants, 


*  Pothier  (Traits  da  Con.  d'Assar.  a  126)  alone  expresses  doubts^  bat  his  donbts 
seem  to  be  founded  upon  the  limited  eonstniotion  given  by  him  to  the  Freneh  Or- 
^nanee. 
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foUowed  to  its  consequences,  would  impose.  We  axe  convinced 
that  the  decision  in  t^e  Court  of  Errors,  in  the  case  of  The  Arrysr- 
ican  Ins.  Co.  v.  Ogdcn^  (20  Wend.  287,)  the  authority  on  which 
the  counsel  for  the  defendants  mainly  relied,  gives  no  sanction,  nor 
even  countenance,  to  such  a  doctrine.  Not  only  was  the  vessel  in 
that  case  in  her  port  of  destination,  but  there  had  been  a  positive 
misapplication  of  the  funds  that  ought  to  have  been  applied  to  her 
repairs ;  and  it  was  upon  these  special  circumstances  that  the  judg- 
ment of  the  court  was  manifestly  founded.  The  fullest,  and  per- 
haps the  ablest,  opinion  in  that  case,  is  that  delivered  by  Mr. 
S^iator  Yerplanck ;  and  we  entirely  concur  with  him  in  saying, 
that,  "the  broadly  stated  doctrine,  tiiat  the  want  of  funds  where- 
with to  make  repairs  is  not  a  valid  cause  of  abandonment,  is  not 
correct  as  a  general  rule,  but  is  applicable  only  to  the  cases  where 
such  want  is  chargeable  to  the  want  of  ordinary  diligence,  or  of 
good  faith,  on  the  part  of  the  assured  or  his  agents."  (20  Wend. 
814.)  The  true  and  sole  inquiry,  therefore,  is,  what  is  the  meas- 
ure of  the  diligence  that,  for  the  purpose  of  repairing  the  vessel, 
when  repairs  are  necessary,  the  master  is  bound  to  exercise?  when 
unprovided  with  funds,  what  are  the  effbrts  that  he  ought  to  make  ? 
what  the  means  he  is  bound  to  employ  in  order  to  supply  the 
want  ?  And  these  questions,  to  a  certain  extent,  there  is  no  diffi- 
culty in  answerinfi^.  If  he  cannot  raise  the  sums  that  are  needed 
upoi  the  credit  of  his  owner,  or  his  own,  the  law  not  only  gives 
hLn  the  power,  but  makes  it  his  duty,  to  raise  them  upon  the  se- 
curity of  any  part,  or  of  the  whole,  of  the  property  and  interests 
under  his  control.  He  may  pledge  vessel,  freight,  and  cargo,  by 
bottomry,  respondentia,  or  mortgage.  (7%e  OratUvdiTte^  8  Rob. 
Ad.  R.  365 ;  The  Jouxib,  4  Rob.  245;  The  Packei,  8  Mass.  255 ; 
The  Fortitude^  2  Sumn.  848 ;  Eeid  v.  Banham,  8  Brod.  &  Bing. 
147 ;  American  Ins.  Co.  v.  Cosier^  8  Paige,  848 ;  Abbot  on  Ship^ 
p.  2,  ch.  2,  §  5,  p.  150 ;  Story  on  Agency,  §  118 ;  8  Kent's  Com. 
171-8.)  And  it  is  only  when  all  these  means  have  been  resorted 
to  with  proper  diligence,  and  have  proved  ineffectual,  that  he  is 
justified  in  breaking  up  the  voyage,  or  his  owner,  if  insured,  has 
any  title  to  abandon.  But  it  by  no  means  follows,  from  what  has 
now  been  said,  that  the  diligence  and  efforts  of  the  master,  in  pro- 
curing the  means  of  repair,  are  in  all  cases  to  be  limited  to  the  port 
in  which  the  disabled  vessel  has  found  a  refuge.    Although  nei* 
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ther  the  proper  materials  or  workmen  are  there  to  be  found,  or 
the  requisite  funds  there  to  be  procured,  it  is  by  no  means  a  nee- 
essarj  consequence  that  he  may  at  once  abandon  the  voyage,  and 
sacrifice,  by  an  immediate  saJe,  the  property  intrusted  to  his 
charge.  His  obligation  to  repair  the  vessel,  if  reparable  at  an  ex* 
pense  of  less  than  half  her  value,  may  still  subsist^  and  his  failure 
to  perform  the  duty,  operate  to  discharge  the  underwriters  from 
all  liability,  beyond  the  payment  of  a  partial  loss.  If,  without 
any  prejudicial  delay,  or  increase  of  expenses,  beyond  a  moiety  of 
the  value,  the  want  of  materials  or  workmen  could  have  been  sup- 
plied &om  a  neighboring  port,  or  the  necessary  funds  have  been 
obtained  by  a  communication  with  his  owner  or  consignee,  the 
conduct,  of  the  master  in  breaking  up  the  voyage  and  selling  vea- 
fiel  and  cargo,  it  seems  to  us,  could  never  be  justified,  and  would 
furnish  no  ground  for  the  recovery  of  a  total  loss.  We  select  by* 
pothetical  cases  to  illustrate  our  meaning: 

A  vessel  bound  to,  and  owned  in  this  city,  is  forced,  by  stresB 
of  weather,  into  an  obscure  harbor  on  the  coast  of  New  Jersey,  or 
Long  Island.  She  is  so  far  injured  that,  without  some  repairs,  she 
cannot  leave  the  harbor,  and  the  means  of  repairing  her  cannot 
there  be  found.  Is  the  voyage,  at  once,  to  be  broken  up  ?  the 
insurers,  to  be  at  once  charged  with  a  total  loss?  or,  would  it  not 
be  the  plain  duty  of  the  master  to  communicate  to  his  owneni^ 
without  delay,  the  actual  condition  of  the  vessel  ?  and  equally 
their  duty,  by  the  transportation  of  materials  and  workmen,  to 
make,  without  delay,  the  necessary  repairs,  and  complete  the  voy* 
age  ?  And  when  no  effort  is  made  to  perform  these  duties,  can  it 
be  believed,  that  an  abandonment  would  ever  be  sustained?  Or, 
take  the  case  of  a  voyage  to  a  foreign  port  An  American  vessel 
bound  to  a  port  in  the  Baltic,  is  damaged  by  the  perils  of  the  seas, 
and  seeks  a  refiige  at  Cowes.  Materials  and  workmen  there 
abound,  but  the  master  is  destitute  of  funds,  and  in  that  small 
port  there  is  no  person  able,  or  willing,  to  advance  them.  The 
vessel  and  cargo  are,  however,  valuable,  the  cost  of  repairs  moder- 
ate, compared  with  their  value,  and  by  resorting  to  a  merchant 
or  banker  in  London,  the  necessary  funds  may  certainly  and 
speedily  be  obtained.  Would  it  not  be  extravagant  to  hold  that 
the  master,  by  limiting  his  efforts  to  Cowes,  and  refusing  or  neg- 
lecting to  extend  them  to  London,  may  convert  the  partial  into  a 
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total  loss  ?  And  would  it  not  be  unreasonable  to  deny  that  such 
neglect  would  be  a  violation  of  duty,  a  breach  of  trust,  upon  which 
a  claim  for  a  total  loss  could  never  be  founded?  These  supposed 
cases,  it  may  be  said,  bear  no  very  close  analogy  to  that  which  is 
before  us ;  but  they  sufficiently  show  that  the  right  to  abandon, 
when  founded  merely  on  the  inability  of  the  master  to  procure  the 
means  of  repair  in  a  port  of  necessity,  is  not,  as  when  founded  on 
the  ascertained  cost  of  repairs,  unqualified  and  absolute.  They 
show  that  the  right  is  subject  to  such  limitations  or  exceptions, 
that  the  propriety  of  its  exercise,  it  may  be  truly  said,  must  de- 
pend upon  the  particular  circumstances  of  each  case  in  which  the 
question  arises.  The  principles  that  ought  to  govern  the  decision 
of  the  question,  it  may  not  be  difficult  to  state ;  but  there  is  no 
fixed  sCnd  invariable  rule ;  nor,  it  may  be  added,  any  controlling 
precedent;  and  it  is,  therefore,  from  the  nature,  terms,  and  reason- 
able interpretation  of  the  contract  of  the  parties,  that  the  princi- 
ples which  ought  to  govern  us  must  be  derived.  Since  wager 
policies  are  no  longer  tolerated,  a  contract  of  insurance  is  emphat- 
ically and  purely  a  contract  of  indemnity ;  and  the  interests  of 
commerce,  and  of  the  public,  require  that  its  true  character  as  such 
should  never  be  forgotten,  and,  in  all  doubtful  cases,  be  strictly 
maintained.  Hence,  the  breakiug  up  of  a  voyage  ought  never  to 
be  sanctioned,  when  it  is  certain  that  the  ship-owner,  if  uninsured, 
would  have  continued  to  prosecute  it;  nor,  consequently,  the 
abandonment  of  a  vessel,  as  innavigable,  ever  be  sustained,  when 
it  is  certain  that  the  owner,  if  uninsured,  would  have  elected  to 
repair.  When  the  policy  is  valued,  it  may  frequently  happen 
that  the  breaking  up  of  the  voyage,  if  a  total  loss  may  be  recov- 
ered, would  be  far  more  advantageous  to  the  ship-owner,  than  its 
successful  termination.  It  is  plain,  that  in  these  cases,  there  is  a 
direct  temptation  to  dishonesty  and  fraud ;  nor  can  it  be  doubted, 
that  this  is  a  temptation  which  it  is  the  duty  of  a  court  of  justice, 
as  far  as  possible,  to  remove.  So  long  as  the  valuation  in  the 
policy  is  held  to  be  conclusive,  it  cannot  be  wholly  removed ;  but 
its  force  may  be  greatly  lessened  by  confining  the  power  of  aban- 
donment, within  those  limits,  which  the  nature  and  objects  of  the 
contract,  the  intention  of  the  parties,  and  the  dictates  of  reason  and 
policy,  evidently  prescribe. 
The  true  principle  upon  which  the  whole  doctrine  of  abandon- 
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ment  maj  be  said  to  rest,  and  by  which  alone  its  application,  in 
converting  a  partial  into  a  total  loss,  can  be  justified,  is  that  which, 
in  the  leading  case  of  Anderson  v.  Wallts,  (2  M.  &  Sel.  240,)  is 
stated  by  Lord  EUenborough,  with  his  accustomed  brevity  and 
force.  It  is,  that  an  abandonment  is  never  tp  be  authorized,  ex- 
cept when,  at  the  time,  the  loss  was  actually  total,  or,  in  the  highest 
degree,  probable ;  and  if  we  analyze  the  cases  that  have  settled  the 
law,  as  it  now  prevails  in  England,  we  shall  find  that  it  is  this 
principle  that  runs  through,  explains,  and  justifies  them  all.  To 
select  an  example  firom  each  class  of  cases.  When  the  vessel  in- 
sured is  captured,  there  is  an  actual  total  loss ;  but,  as  she  may  be 
recaptured  or  restored,  an  abandonment  is  necessajy  to  warrant  its 
recovery;  a  title  must  be  vested  in  the  insurers  to  give  them  the 
benefit  of  the  "  spes  recuperandi."  But  when  the  vessel  is  stranded, 
the  question  whether  the  loss  shall  be  deemed  partial,  or  so  &r 
total  as  to  warrant  an  abandonment,  will  depend  upon  the  nature 
and  extent  of  the  peril  in  which  the  vessel  is  involved,  and  the 
probable  difficulty,  hazard,  and  expense  of  attempting  to  deliver 
and  repair  her.  When  it  appears  Aat  by  proper  exertions  she 
might  have  been  gotten  ofi^,  and  have  been  fully  repaired  at  a 
moderate  cost,  the  abandonment  is  void,  and  a  partial  loss  only 
can  be  recovered;  and  to  warrant  the  recovery  of  a  total  loss,  it 
must  be  proved  that  the  delivery  of  the  vessel  from  the  peril  was, 
upon  reasonable  grounds,  judged  to  be  impracticable,  or  not  jo  be 
effected,  unless  at  an  expense  that  would  absorb  her  value.  In 
other  words,  it  must  be  proved  that  a  loss  actually  total,  although 
not  then  existing,  was  in  the  highest  degree  probable.  {Fontaine 
V.  Phoenix  Ins,  Oo.,  11  Johns.  295 ;  The  Sarah  Ann,  2  Simmer,  256.) 
We  shall  not  deny  that  in  the  United  States  we  have  departed 
widely  from  the  sound  doctrine  of  abandonment,  by  extending  to 
the  vessel  that  moiety  rule  which,  in  its  original  application,  was 
confined  to  the  goods,  and  which,  thus  confined,  had  itself  no 
other  foundation  than  the  existing  probability  of  an  eventual  total 
loss;  but  although  an  error,  which  has  proved  a  most  fruitful 
source  of  litigation,  and  has  broken  up,  at  the  expense  of  the  un- 
derwriters, numerous  voyages,  that,  uninsured,  would  have  been 
completed,  has  become  a  part  of  our  established  law,  we  cannot 
see,  that  this  affords  any  reason  whatever  for  departinir  from  the 
general  law  of  inaurani  in  cases,  which  the  mLy  Sde.  as  ex- 
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tended  and  expounded  by  our  courts,  has  failed  to  embrace.  We 
do  not  believe  that  constructive  total  losses,  as  giving  a  right  to 
abandon,  ought  to  be  multiplied  by  any  further  violation  of  the 
principle  by  which  alone  their  introduction  into  the  contract  of 
insurance  can  be  defended  or  explained.  We  must,  therefore, 
hold  that  in  all  cases  of  damage  or  disaster  to  the  ship  from  the 
perils  insured  against,  other  than  the  cases  to  which  the  moiety 
rule  may  with  ceiiainty  be  applied,  the  question,  whether  the 
vessel  was  justifiably  abandoned  and  sold,  or  ought  to  have  been 
repaired,  must  be  determined  by  a  reply  to  the  inquiry,  whether 
the  condition  of  the  vessel  was  such  as  to  justify  the  belief  that  all 
efforts  for  enabling  her  to  resume  the  voyage  would  be  fruitless, 
or  that  the  delay,  difficulties,  and  expenses  attending  them  would 
be  such,  that  a  total  loss  was  a  highly  probable  result  We  do 
not  say  that  it  is  necessary  that  the  inquiry  be  made  in  the  exact 
form  that  has  now  been  stated.  On  the  contrary,  we  approve, 
and  would  adopt  in  preference,  that  mode  of  submitting  the  ques- 
tion which  for  many  years  has  prevailed  in  England,  and  which, 
in  the  case  of  Irving  v.  Manning^  the  most  recent  that  we  have 
found,  was  expressly  sanctioned  by  the  court  of  last  resort  The 
question  which,  according  to  this  decision  and  many  which  pre- 
ceded it,  the  jury  should  be  required  to  answer,  and  upon  their 
answer  to  which  their  verdict  will  depend,  is  whether  a  prudent 
owner,  if  on  the  spot,  and  uninsured,  in  the  exercise  of  a  sound 
judgment,  would  have  broken  up  the  voyage  and  sold  the  ship, 
or  have  elected  to  repair?  {Irving  v.  Manning^  1  H.  of  L.  Cases,  78 ; 
Somners  v.  Sugrue^  4  Carr.  &  Payne,  284 ;  Doyh  v.  Dallas^  1  Mood. 
&  Eob.  44;  Gardner  v.  Salvador^  1  id.  116;  Donett  v.  Young,  1  Carr. 
k  Marsh.  465;  2  Amould,  1087,  1093,  1096, 1109, 10, 11.)  Sub- 
stantially, the  question  has  the  same  meaning  as  that  of  the  proba- 
bility of  a  future  total  loss,  since  it  is  only  when  a  total  loss  is 
believed  to  exist,  or  to  be  highly  probable,  that  a  prudent  owner, 
uninsured,  would  decline  to  repair. 

It  follows,  from  this  form  of  submitting  the  question,  that  it  is 
not  enough  that  the  jury  are  satisfied  that  in  the  case  before  them 
the  master  acted  in  good  faith,  and  in  the  honest  belief  that  the 
course  he  followed  was  the  best  for  the  interests  of  all  concerned. 
In  the  language  of  Lord  Tenterden,  (1  Mood.  &  R.  54,)  the  under- 
writers are  not  to  be  held  liable,  unless  the  jury  are  convinced,  not 
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only  that  the  judgment  of  the  master  was  honestly  formed,  but 
that,  under  the  circumstances  in  which  he  was  placed,  it  was  the 
best  and  soundest  judgment  that  could  have  been  formed. 

It  may  possibly  be  said,  that  in  the  cases  to  which  I  have  re- 
ferred, the  cause  turned  entirely  on  the  question  of  the  validity 
of  the  sale  of  the  vessel,  a§  made  by  the  master,  and  not  on  that 
of  the  right  of  the  assured  to  abandon ;  but  as  it  is  only  when 
there  is  a  constructive  total  loss,  which  justifies  the  breaking  up 
of  the  voyage,  that  the  sale  of  the  vessel  can  be  justified  as  neces- 
sary, the  questions  are  in  truth  identical,  nor,  when  the  abandon- 
ment has  not  been  made  until  the  sale  has  taken  place,  can  they 
be  separated. 

That  in  cases  of  stranding,  the  course  that  an  owner  uninsured, 
in  the  exercise  of  the  best  judgment,  would  have  followed,  fur- 
nishes the  correct  test  of  the  right  of  the  assured  to  abandon,  has 
been  distinctly  admitted,  both  by  Mr.  Justice  Story,  {The  Sarah 
Anriy  2  Sum.  215,)  and  by  Chancellor  Walworth,  {American  Ins. 
Co.  V.  Ogden^  20  Wendell,  802 ;)  and  we  are  not  aware  that  any 
reason  can  be  given  why  the  test  may  not,  with  equal  justice,  be 
applied  to  every  case  in  which  an  absolute  right  to  abandon  is 
not  established  by  conclusive  proof  that  the  cost  of  repairs  would 
have  exceeded  half  the  value ;  and  by  limiting  its  application  to 
such  cases  that  conflict  of  inconsistent  rules,  which  Chancellor 
Walworth  has  deprecated,  will  be  wholly  avoided :  no  such  con- 
flict can  arise. 

Let  us  now  apply  the  observations  that  have  been  made  to  the 
case  before  us. 

For  aught  that  appears,  the  condition  of  the  vessel  at  Valparaiso, 
was  one  of  entire  safety,  and  it  is  proved  that  the  master  might 
have  communicated  with  his  owner  in  this  city,  by  the  Panama 
route,  and  have  received  an  answer  within  eighty,  at  the  utmost 
ninety,  days  from  the  date  of  his  letter.  We  are  bound  to  pre- 
sume that  the  plaintiff,  upon  being  informed  of  the  exact  situation 
of  the  vessel,  and  of  the  inability  of  the  master  td  make  the  re- 
pairs she  needed,  could  and  would  have  remitted  to  him  the 
necessary  funds,  either  in  bills  or  by  opening  a  credit  in  his  favor 
with  a  house  in  Valparaiso.  Let  an  additional  month  be  allowed 
for  repairing  the  vessel,  and  another,  for  the  time  that  would 
have  elapsed  from  the  arrival  of  the  vessel  at  Valparaiso  until  the 
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failure  of  the  master  to  raise  there  the  funds  that  he  required. 
We  have  thus  five  months,  as  the  full  period  that  would  have 
elapsed,  had  the  course  that  has  been  indicated  been  followed, 
fjx)m  the  first  arrival  of  the  vessel  at  Valparaiso,  until  she  would 
have  been  fitted,  by  sufficient  repairs,  to  resume  the  voyage.  And 
the  question,  therefore,  is,  whether  the  fact  that  this,  or  even  a 
greater  delay  in  the  resumption  of  the  voyage,  must  have  inter- 
vened had  the  master  elected  to  remain  at  Valparaiso  until  he 
obtained  from  his  owner  the  fands  that  he  required,  created  of  it- 
seU^  independent  of  any  other  circumstances,  a  constructive  total 
loss  that  warranted  the  master  in  breaking  up  the  voyage,  and 
justified  an  abandonment  by  his  owner? 

We  are  satisfied,  both  upon  principle  and  upon  the  authorities, 
that,  to  this  very  material  question,  no  other  than  a  negative  an- 
swer can  be  given.  The  mere  continuance  of  a  disabled  vessel  in 
a  port  of  necessity,  where  she  is  in  actual  safety,  and  is  not  exposed 
to  further  perils,  furnishes^  no  evidence  whatever  that,  in  the  events 
the  partial  loss  will  become  total ;  and  it  is,  doubtless,  for  this 
reason  that  it  has  been  frequently  decided,  that  a  suspension  of  the 
voyage  merely  temporary,  is,  in  no  case,  a  valid  ground  of  aban- 
donment of  the  vessel,  nor,  unless  the  goods  are  perishable,  even  of 
the  cargo.  In  the  cases  of  Andersor^  v.  WaUis,  (2  M.  &  Sel.  240,) 
and  JSverth  v.  Srmth,  (id.  247,)  the  voyage  was  suspended  by  the 
•detention  of  the  vessel  in  port  for  nearly  six  months,  and  yet,  in 
each  case,  the  abandonment  was  held  to  be  void,  and  a  partial  loss 
only  to  be  recoverable.  In  the  case  of  Bradlie  v.  The  Ddavmre 
Insurance  Cb,,  (12  Peters,  400,)  in  which  Mr.  Justice  Story  delivered 
the  judgment  of  the  Supreme  Court  of  the  United  States,  the  fore- 
going, and  other  cases,  are  carefully  reviewed,  and  the  learned  Judge, 
speaking  in  the  name  of  the  court,  deduced  from  them  the  follow- 
ing, as  the  true  and  established  doctrine.  His  language  is,  that 
"  the  mere  retardation  of  the  voyage,  by  perils  insured  against,  not 
amounting  to,  nor  producing,  a  total  incapacity  of  the  vessel,  event* 
ually,  to  perform  the  voyage,  cannot,  upon  principles  well  estab- 
lished, be  admitted  to  constitute  a  technical  total  loss,  which  will 
authorize  an  abandonment"  He  adds,  that "  a  retardation  for  the 
purpose  of  repairing  damages  from  the  perils  insured  against,  the 
damages  not  exceeding  a  moiety  of  the  value  of  the  ship,  falls 
directly  within  the  doctrine." 
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It  is  not  possible  for  us  to  say,  that  the  application  of  this  estab- 
lished doctrine,  to  the  present  case,  is  at  all  varied,  or  affected,  by 
the  fact,  that  when  the  master  resolved  to  sell,  instead  of  repairing 
the  vessel,  the  voyage,  &om  the  sale  or  damaged  condition  of  the 
cargo,  had  ceased  to  be  worth  pursuing.  In  other  words,  that  it 
was  no  longer  possible  that  the  plaintiff,  either  as  the  owner  of  the 
vessel  or  of  the  cargo,  could  derive,  -from  the  further  prosecution 
of  the  voyage,  the  benefits  he  had  expected.  It  is  true,  that^  in  the 
time  of  Lord  Mansfield,  the  loss  of  the  voyage,  as  the  loss  of  its 
anticipated  profits  was  termed,  in  Chss  v.  Withers^  (2  Burr,  683,) 
HamUUm  v.  Jfenda,  (id.  1198,)  MiUea  v.  Fletcher,  (1  Douglas,  287,) 
and  in  many  other  cases,  was  held  to  be  a  valid  and  sufficient  cause 
of  abandonment,  even  of  a  ship;  but  not  only  were  these  cases 
directly  opposed  to  the  prior  decision  in  the  House  of  Lords,  in  Pole 
V.  FitsBgerald,  (Willis'  Kep.  641 ;  &  C.  in  error,  6  Brown,  P.  0. 181,) 
but  they  have  since  been  expressly  overruled  by  many  decisions  in 
the  English  courts  and  in  our  own.  The  established  doctrine  now 
is,  that  the  insurance  is  not  on  the  voyage',  but  merely  on  the  ability 
of  the  ship  to  perform  the  voyage.  The  meaning  of  the  contract 
is,  not  that  the  voyage,  as  to  its  beneficial  results,  shall  not  be  de- 
feated, but  that  the  vessel  shall  not  be  prevented  fix>m  completing 
it,  by  the  perils  insured  against ;  and,  in  judgment  of  law,  the  vessel 
is  not  so  prevented,  so  long  as  she  remains  in  the  possession  of  the 
master,  and  although  disabled,  may  be  and  ought  to  be  repaired. 
{Parsons  v.  Scott,  2  Taunt.  863 ;  Faulkner  v.  Bitch^,  2  M.  &  S.  290 ; 
Brovm  v.  Smith,  1  Dow.  P.  C.  859 ;  Naylor  v.  Taylor,  Danson  & 
Lloyd  R.  248;  Akocander  v.  Baltimore  Ins.  Co.  4  Cranch,  870; 
Huston  V.  Phoenix  Ins.  Co,  1  Wash.  C.  C.  R.  400 ;  Ritchie  v.  Jfti- 
taal  Ins.  Co.  12  Peters,  405 ;  2  Amould,  1064-1071 ;  2  Phillips, 
8d  ed.  255-258.)  It  is  a  necessary  conclusion,  from  the  remarks 
we  have  made  and  the  authorities  we  have  cited,  that  the  delay  in 
the  prosecution  of  the  voyage  that  would  have  resulted  from  the 
detention  of  the  vessel  for  repairs,  even  combined  with  the  fiu^t  that 
the  objects  of  the  voyage,  as  a  mercantile  adventure,  were  wholly 
defeated,  was  insufficient  to  justify  the  proceedings  of  the  master, 
and,  consequently,  to  warrant  the  claim  of  the  assured  for  a  total 
loss.  Looking  to  these  facts  alone,  we  are  clearly  of  opinion  that 
the  case  belongs  to  the  class  of  those  in  which  it  has  been  held  that 
it  was  the  plain  duty  of  the  master  to  have  communicated  with  his 


NEW  YORK— FEBRUARY,  1856.  867 


Ruckman  t.  Merchants'  Louisyille  Inn  Oa 


owner,  before  he  resolved  on  breaking  up  the  voyage  and  selling 
the  ship,  and  that  his  neglect,  in  the  perfonnance  of  this  duty, 
entitled  his  owners  to  repudiate  his  acts ;  and  we  agree  entirely 
with  Mr.  Phillips,  that,  in  such  cases,  it  is  a  partial  loss  only  that 
can  be  recovered  from  the  underwriters.  Proceedings  that  would 
have  been  void  as  against  his  owners,  if  uninsured,  can  never  be 
treated  by  them,  when  insured,  as  valid  against  the  underwriters. 
{Tanner  v.  BenneU,  1  R.  &  M.  182 ;  ScuU  v.  Bridk,  2  Wash.  C.  C.  R, 
150;  J%rcc  V.  Obean //w.  Cb.  18  Pick.  83 ,  2  Phillips,  8d  ed.  p.  807, 
§  1678 ;  The  Fanny  and  JSlmira,  Edwards'  Adm.  R.  119.) 

But  although  the  claim  of  the  plaintiff  for  a  total  loss  cannot,  we 
think,  be  sustamed  upon  the  evidence  now  before  us,  it  is  possible 
other  circumstances  may  have  existed,  which,  if  proved  upon  the 
trial,  taken  in  connection  with  those  that  have  been  proved,  would 
have  entitled  him  to  the  judgment  he  demands.  It  may  still  be 
true,  that  the  real  state  of  the  facts  was  such,  that  the  detention  of 
the  vessel  at  Valparaiso,  until  the  master  could  communicate  with 
his  owner  and  receive  his  answer,  would  have  rendered  a  loss 
actually  total,  in  the  highest  degree  probable.  It  may  be,  that 
from  the  insecurity  of  the  harbor,  the  season  of  the  year,  the  ac- 
tion of  worms  upon  her  bottom,  or  other  causes,  the  vessel,  during 
her  necessaiy  detention  for  repairs  would  have  been  exposed  to 
such  additional  hazards  that  a  prudent  owner,  uninsured,  in  the 
exercise  of  a  sound  discretion,  would  have  determined  to  sell, 
instead  of  repairing  her.  No  proof  in  relation  to  these  facts  was 
given  upon  the  trial  that  has  been  had ;  but,  as  it  is  alleged  that 
the  proof  exists,  we  think  it  will  not  be  unreasonable  to  grant  a 
new  trial,  for  the  purpose  of  enabling  the  plaintiff  to  produce  it, 
unless  upon  some  other  ground  his  claim  for  a  total  loss  can  be 
sustained. 

2d.  The  next  inquiry,  therefore,  is,  whether  the  sale  of  the  vessel 
created,  of  itself,  a  total  loss,  for  which  the  defendants  are*  liable ; 
and  we  reply  that,  according  to  all  the  authorities,  such  could  not 
be  the  effect  of  the  sale,  unless  it  was  rendered  necessary  by  the 
perils  insured  against,  or  was  in  itself  an  act  of  barratry.  It  has 
been  truly  said  by  an  eminent  Judge,  "  that  there  is  no  such  head 
of  insurance  law  as  a  loss  by  sale."  Bayley,  J.,  (1  Mood.  &  Rob. 
19,)  and  the  meaning  is,  that  unless  the  facts  that  precede  the  sale 
constitute  a  constructive  total  loss,  none  can  arise  from  the  &ct  of 
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sale,  however  disastrous  in  its  result  to  the  owner,  for  which  the 
insurers  can  be  made  responsible.  In  the  words  of  Mi.  Amould, 
"  the  mere  fact  of  a  sale,  irrespective  of  the  state  of  the  ship  which 
made  it  necessary,  can  never  give  the  assured  a  right  to  abandon," 
(12  Arnould,  1082,)  and  in  those  of  Mr.  Phillips,  "  that  if  the  cir- 
cumstances  rendering  a  sale  necessary  do  not  constitute  a  total  loss, 
a  sale  by  the  master  will  not  make  it  such,  unless  it  is  a  case  of 
barratry,"  (2  Phillips,  805,  §  1571,  3d  ed.,)  and  the  language  of 
these  judicious  writers  is  fully  borne  out  by  the  cases  to  which 
they  refer,  and  which  we  deem  it  needless  to  cite. 

The  good  faith  of  the  master,  in  the  cose  before  us,  is  undoubted, 
and  hence  the  sole  question  is,  whether  the  sale  of  the  vessel,  as 
made  by  him,  was  j  ustified  by  a  necessity  constituting  a  constructive 
totil  loss.  The  allegation  is,  that  the  creditors,  by  whom  the  partial 
repairs  on  the  vessel  had  been  made  or  furnished,  had  acquired  a 
Uen  which  the  master  was  unable  to  discharge,  and  which  they 
threatened  to  enforce,  and,  consequently,  that  a  sale  by  the  master 
was  necessary  to  prevent  a  forced  sale  by  process  of  law.  But, 
admitting  that  the  facts  thus  relied  on  have  been  sufficiently  proved, 
it  is  impossible  to  say  that  the  necessity  which  they  created  was  a 
consequence  of  the  perils  insured  against,  since  it  is  manifest  that 
it  arose  entirely  from  the  voluntary  and  injudicious  acts  of  the 
master,  in  ordering  repairs  to  be  made  when  he  was  unprovided 
with  funds  to  defray  their  cost.  Nor  is  this  all :  even  where  a  lien 
for  repairs  is  properly  created,  its  existence  furnishes  no  ground 
for  an  abandonment;  nor  is  a  partial  converted  into  a  total  loss, 
even  when  the  lien  is  enforced  bv  a  sale  of  the  vessel  under  an 
admiralty  sentence*  To  prevent  a  sale,  by  the  discharge  of  the 
lien,  is  the  duty  of  the  owner,  and  the  underwriters  are  not  respon- 
sible  for  a  loss  not  attributable  to  the  perils  insured  against,  but 
exclusively  to  his  neglect,  or  that  of  his  agents.  {Thornliey  v. 
Wikouy  2  B.  &  Aid.  818 ;  Depau  v.  Ocean  Ins.  Co.  5  Cow.  63 ;  Brad- 
ley V.  Maryland  Ins,  Oo.  12  Peters,  898 ;  Williams  v.'  Suffolk  Ins.  Cb. 
8  Sumn.  R.  310 ;  Humphrey  v.  Union  Ins.  Co.  8  Mass.  429.)  We  are, 
therefore,  clearly  of  opinion  that,  unless  the  abandonment  can  be 
sustained  upon  grounds  wholly  independent  of  the  sale  of  the 
vessel,  and  of  the  supposed  necessity  by  which  it  is  sought  to  be 
justified,  it  is  a  partial  loss  only  that  the  plaintiff  will  be  entitled 
to  recover. 
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3d.  The  objections  that  have  been  urged  on  the  part  of  the  de- 
fendants 10  the  recovery,  in  any  event,  of  a  total  loss,  must  next 
be  considered.  If  these  objections,  o^  any  of  them,  are  valid,  in- 
stead of  ordering  a  new  trial,  the  loss,  as  partial,  must  he  properly 
adjusted,  and  a  final  judgment  be  rendered  for  its  amount. 

There  is  no  weight  in  the  objection,  so  far  as  appears  firom  the 
evidence  now  before  us,  that  the  abandonment  was  improperly 
delayed.  The  plaintiff  was  not  bound  to  abandon  when  he  first 
received  the  intelligence  of  the  arrival  of  the  vessel  at  Valparaiso. 
He  had,  in  truth,  no  right  to  abandon,  until  he  was  informed  that 
the  voyage  was  broken  up,  and  the  vessel  sold,  in  consequence  of 
the  inability  of  the  master  to  procure  the  fimds  for  her  necessary 
repairs.  The  letter  containing  this  information  was  probably  not 
received  by  him  until  late  in  the  month  of  December,  and  we 
cannot  say  that  his  abandonment,  on  the  8th  of  January  follow- 
ing, was  not  made  in  due  season.  There  was  no  delay  by  which 
the  defendants  could  have  been  prejudiced. 

The  next  objection  is,  that  the  right  to  abandon,  if  it  existed  at 
all,  was  divested  by  the  sale  of  the  vessel,  before  the  abandon- 
ment was  made.  Where  the  total  loss  is  claimed,  on  the  sole 
ground  of  the  innavigability  of  the  ship,  the  underwriters,  it  is 
said,  may  defeat  an  abandonment,  by  electing  to  make  themselves 
all  necessary  repairs ;  and  if  this  be  true,  it  follows,  that  to  en- 
able them  to  make  this  election,  the  abandonment  must  be  made 
while  the  vessel  still  remains  in  the  possession  of  the  assured.  It 
cannot  be  said  that  this  doctrine. is  unreasonable  in  itself,  or  is 
destitute  of  authority ;  but,  although  it  seems  to  have  been  adopted 
by  the  Supreme  Court  of  Massachusetts,  it  was,  in  our  judgment, 
decisively  rejected  by  our  own  Court  of  Errors,  in  the  leading 
case  of  Center  v.  The  American  Ins.  Co.  (7  Cow.  564 ;  S.  C.  4 
Wendell,  45.)  The  law,  in  this  state,  we  consider  now  settled  in 
conformity  to  the  opinion  of  Mr.  Justice  Story,  that  the  right  of 
abandonment  is  not  a  shifting  right,  dependent  upon  the  will  of 
both  the  parties,  but  that  where  it  has  once  rightfully  attached, 
its  exercise  by  the  assured,  cannot  be  prevented  or  defeated  by 
any  act  or  offer  on  the  part  of  the  underwriters.  {Ped  v.  The 
MercharUs^  Ins,  Co.  8  Mason,  29.) 

Nor  can  we  hold,  that  the  right  of  abandonment,  in  the  present 
case,  wa3  divested  by  the  election  of  the  master  to  repair.  Had 
».— V.  24 
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the  repairs  been  completed,  or  so  far  completed,  as  to  render  the 
vessel  capable  of  resuming  the  voyage,  such,  undoubtedly,  would 
have  been  the  result  {Dickey  v.  The  New  York  Ins.  Co.  4  Cowen, 
222 ;  Humphrey  v.  The  Union  Ins.  Go.  8  Mass.  429 ;  Bevison  v. 
Chapman^  6  Man.  &  Or.  792.)  But  as  the  repairs  made  were  only 
partial,  and,  as  we  infer  from  the  evidence,  left  the  vessel  still  un* 
seaworthy,  we  see  no  reason  to  doubt  that  she  was  as  properly  a 
subject  of  abandonment,  in  her  actual  condition,  as  if  no  attempt 
to  repair  her  had  ever  been  made. 

The  question,  whether  the  existence  of  a  prior  lien,  created  by 
a  bottomry,  is  a  bar  to  an  abandonment,  is  not,  under  the  circum- 
stances of  the  case,  necessary  to  be  considered. 

If  the  voyage  was  rightfully  broken  up,  the  sale  that  followed 
was  plainly  justifiable ;  and  if,  in  the  event  of  the  recovery  of  a 
total  loss,  the  defendants  will  be  entitled  to  be  credited,  as  salvage, 
f  with  the  whole  proceeds  of  the  sale,  deducting  only  its  necessary 
expenses,  it  is  evident  that  the  mere  £ict  that  a  bottomry  bond 
had  been  previously  in  force,  will  furnish  no  ground  of  complaint 
As  it  appears  from  the  evidence,  that  the  whole  of  the  partial  loss 
that  gave  rise  to  the  bottomry,  has  been  satisfied  by  the  defend- 
ants, it  seems  a  necessary  consequence  that,  if  chargeable  with  a 
total  loss,  they  will  be  entitled,  on  the  settlement  of  its  amount, 
to  the  credit  that  has  been  stated. 

The  objections,  on  the  part  of  the  defendant,  being  thus  dis- 
posed of,  we  retain  the  opinion,  that  the  purposes  of  justice  re- 
quire that,  in  the  actions  on  the  vessel  policies,  a  new  trial  shall 
be  granted ;  and  we  add,  that,  upon  such  trial,  the  right  of  the 
plaintiff  to  recover  a  total  loss,  will  depend  upon  the  answer  that 
shall  be  given  by  the  jury  to  the  following  question,  namely. 
Whether,  when  the  vessel  was  sold,  the  probability  that  a  loss  ac- 
tually total  would  ensue,  should  she  be  detained  in  port  until  the 
necessary  funds  for  her  repairs  could  be  procured,  and  the  repairs 
be  made,  was  such,  that  a  prudent  owner,  uninsured,  in  the  exercise 
of  a  sound  judgment,  would  have  decided,  instead  of  repairing 
the  vessel,  to  relinquish  the  voyage? 

4th.  The  questions  that  arise,  upon  the  cargo  and  freight  poli- 
cies, will  not  long  detain  us. 

Even  should  the  right  of  the  plaintiff  to  recover  a  total  loss 
upon  the  vessel  be  conceded  or  established,  it  seems  to  us  evident 
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that,  upon  the  facts  now  proved  aud  admitted,  he  cannot  be  en- 
titled to  rec5over  a  total  loss  of  the  cargo.  It  is  true  that  the  cargo 
was  lost  to  him  by  its  sale,  and  that  this  loss  was  total,  diminished 
only  by  the  net  proceeds  of  the  sale ;  but  the  proximate  cause  of 
the  loss  was  the  sale  itself;  and  this,  as  it  was  not  an  act  of  barra- 
try, was  certainly  not  a  risk  covered  by  the  policy ;  and  if  a  con- 
sequence at  all  of  the  perils  insured  against,  it  was  a  remote  and 
accidental,  not  a  direct  and  necessary,  consequence.  The  cargo 
was  not  sold  on  account  of  its  damaged  condition,  but  for  the 
single  purpose  of  raising  funds  for  repairing  the  vessel ;  and  with- 
out a  violation  of  principle,  and  a  disregard  of  the  authorities,  we 
cannot  hold  that  the  insurers  on  the  cargo  are  liable  for  the  loss 
that  resulted.  It  is  not  a  loss  within  the  terms  and  spirit  of  their 
contract  The  law  is  thus  settled  by  decisions,  of  which  the 
authority  has  not  beei^  denied ;  and  we  know  of  no  distinction 
that  can  exempt  the  present  case  from  the  application  of  the  doc- 
trine that  they  establish.  {Powell  v.  Ondgeon,  5  M.  &  Sel.  481 ; 
Sarquay  v.  WtZstm,  4  Bing.  131 ;  Moses  v.  The  Sun  Mutual  Ins. 
Co.  1  Duer,  159.)  It  has  been  said  that  as  the  inability  of  the 
master  to  procure  the  funds  that  he  needed,  existed  when  the 
vessel  arrived  at  Valparaiso,  the  loss  was  at  that  time  construc- 
tively total ;  that  it  is  to  this  period,  therefore,  that  the  abandon- 
ment, when  made,  must  be  construed  to  relate,  and  that  by  its 
retrospective  force,  the  master  became,  from  that  time,  the  agent 
of  the  defendants  alone, — their  agent  in  the  sale  of  the  cargo  as 
well  as  of  the  vessel,  (2  Phillips,  3d  ed.  §  1732,  p.  1223 ;  id.  3d 
ed.  §  1708,  and  cases  cited,  pp.  395,  398,)  but  from  this  view  of 
the  rights  and  relations  of  the  parties  we  are  forced  to  dissent 
In  our  opinion,  there  was  no  right  of  abandonment,  no  construc- 
tive total  loss,  until  the  master  determined  to  break  up  the  voy- 
age, in  consequence  of  the  failure  of  his  eflForts  to  procure  the  ne- 
cessary means  for  its  prosecution ;  until  then,  the  master  acted 
solely  as  the  agent  of  the  plaintiff,  with  a  sole  view  to  the  protec- 
tion of  his  interests  in  the  completion  of  the  voyage.  The  sale 
of  the  cargo,  therefore,  as  made  by  him,  was,  in  judgment  of  law, 
the  act  of  the  plaintiff, — ^as  truly  so,  as  if  he  had  directed  it  in 
person. 

It  has  also  been  contended  that,  as  the  vessel  was  never  repaired, 
and  it  is  proved  that  no  other  could  have  been  procured  to  carry 
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on  the  cargo  to  its  port  of  destination,  it  may  justly  be  considered 
sa  having  been,  in  fact,  lost  from  the  perils  insured  against,  and 
the  defendants  be  precluded  from  setting  up  its  prior  sale  as  a  de- 
fence, since,  in  all  events,  its  sale  must  have  been  ordered ;  but 
upon  what  principle  underwriters  can  be  made  liable  for  a  loss 
that  would  have  happened  from  a  peril  insured  against,  had  it  not 
already  taken  place  from  a  different  cause,  we  are  unable,  we  must 
confess,  to  understand.  If  goods  insured  free  from  capture,  are 
seized  and  taken  possession  of  by  the  enemy,  and  the  ship  that 
contained  them  having  been  released,  and  suffered  to  proceed  on 
her  voyage,  founders  at  sea,  we  cannot  believe,  that  an  action  for 
the  recovery  of  a  total  loss  could  be  maintained  against  the  under- 
writers on  the  goods,  upon  the  ground  that,  had  they  not  been 
taken  by  the  enemy,  they  would  have  perished  with  the  ship. 

Had  a  third  person  been  the  owner  of  the  cargo,  in  the  case  before 
us,  its  sale  would  have  given  him  an  immediate  right  of  action,  for 
the  recovery  of  its  value,  against  the  plaintiff,  as  owner  of  the  vessel, 
and,  assuredly,  his  right  of  action  would  not  have  been  divested  by 
the  subsequent  breaking  up  of  the  voyage.  Let  it  be  admitted  that 
in  the  events  that  have  happened,  he  would  have  had  an  election 
to  seek  the  recovery  of  his  loss  in  an  action  against  his  insurers,  or 
against  the  plaintiff.  In  all  cases,  where  such  an  election  is  given  to 
the  assured,  his  insurers,  upon  payment  of  the  loss,  are  subrogated 
to  his  rights  and  remedies  against  the  vessel  and  its  owners,  (Marsh 
on  Ins.  242  ;  2  Phillips,  419  ;  3  Kent's  Com.  871  n.;)  but  where 
the  same  person  is  the  owner  of  both  vessel  and  cargo,  as  in  the 
case  before  us,  it  would  be  absurd  to  permit  him  ta  recover  a  loss 
for  which  he  would  himself  be  immediately  liable  to  the  very  per- 
sons from  whom  its  recovery  is  sought  To  permit  a  recovery  in 
such  a  case,  would,  in  the  words  of  Lord  Denman,  be  a  scandal,  as 
well  as  an  absurdity  ;  and  to  avoid  a  circuity  of  action  that  would 
justify  the  scandal,  such  a  recovery  is  never  allowed.  ( Walnisley 
V.  (hoper^  2  Ad.  &  Ellis,  222 ;  Connop  v.  Levy^  xi.  Queen's  Bench 
R.  760 ;  Turner  v.  Davies^  2  Williams'  Saunders,  150,  note.) 

But  although  the  claim  of  the  plaintiff  to  recover  a  total  loss  of 
the  cargo  cannot,  in  our  opinion,  be  admitted,  it  seems  not  im- 
probable that  he  has  sustained,  and  is  entitled  to  recover,  a  partial 
loss  of  a  considerable  amount.  It  appears  that  the  cargo,  when 
unladen  at  Valparaiso,  was  found  to  be  greatly  damaged,  but  what 
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was  the  extent  of  this  damage,  and  whether  it  was  occasioned  by 
the  perils  insured  against,  are  questions  which  are  left  in  uncer- 
tainty, and  which,  as  the  case  now  stands,  we  have  neither  the 
means,  nor  the  power,  to  determine.  That  they  may  properly  be 
submitted,toanddeterminedby  a  jury,  there  must  be  a  new  trial 
in  the  actions  upon  the  cargo,  as  well  as  upon  the  vessel  policies. 

It  follows,  fix)m  the  observations  that  have  already  been  made, 
that  there  can  be  no  recovery  at  all  upon  the  freight  policies,  and, 
consequently,  that  the  complaints  in  these  actions  must  be  dis- 
missed. The  loss  of  the  freight  must  be  wholly  ascribed  to  the 
voluntary  act  of  the  master,  in  selling  the  cargo ;  and  the  loss,  al- 
though total,  was  no  more  a  consequence  of  the  perils  insured 
against  than  that  of  the  cargo  itself.  The  freight  from  New  York 
to  Valparaiso  was  necessarily  lost  by  the  sale  of  the  goods,  from 
which  it  was  to  arise;  and  there  is  no  evidence,  nor  is  it  pretended, 
that  had  the  vessel  been  repaired,  any  freight  would  have  been 
earned  on  her  voyage  from  Valparaiso  to  her  port  of  destination. 
Hence,  it  is  a  total  loss  that  the  plaintiff  is  entitled  to  recover,  if 
he  has  any  right  to  recover  at  all ;  and  as  the  question  of  his  right 
is  determined  against  him,  it  would  be  idle  to  grant  a  new  trial 
that  could  lead  only  to  the  same  result,  as  our  present  decision. 

New  trial  upon  vessel  and  cargo  policies,  costs  to  abide  event 
Complaint  upon  freight  policies  dismissed  with'  costs. 


JoHK  R.  Blakiston  and  another  v.  John  G.  Dudley  and  others. 

The  defendants,  in  conrideration  that  the  plaintiffs  would  furnish  to  one  Ackley  such 
coal  as  he  might  from  time  to  time  require,  promised  to  accept  the  bills  drawn 
upon  them  by  Ackley,  in  favor  of  the  plaintiff,  for  the  price  of  coal  so  delivered. 
A  bill  for  1656.8*7  was  drawn  upon  them  by  Ackley,  for  coal  so  furnished,  which, 
upon  its  presentment  by  the  plainiififo,  the  defendants  refused  to  accept 

Held,  that  the  promise  of  the  defendants,  not  being  in  writing,  was  yoid,  under  g  6 
of  the  Rev.  Statutes,  relating  to  promissory  note!«  and  bills  of  exchange. 

Eeld,  that  the  plaintiffs  were  not  within  the  exception  created  by  §  10  of  the  Stat- 
utes, as  they  had  neither  drawn,  nor  negotiated,  the  bill  in  question. 

EM,  that  the  exception  only  applies  to  those  who,  having  transferred  a  bill  for  yal- 
ue,  haye,  in  consequence  of  its  non-acceptance,  been  rendered  liable  as  drawers 
or  endorsersL 

Complaint  dismissed  with  costa 

(Before  Oaklet,  Ch.  J.,  DuDt  and  Bobwobth,  J. J.) 
February,  1866. 


874  CASES  IN  THE  SUPERIOR  COURT. 

BUkiston  ▼.  Dudley. 

The  action  was  brought  to  recover  damages  for  the  wrongful 
refusal  of  the  defendants  to  accept  and  pay  a  bill  of  exchange, 
drawn  upon  them  by  one  Ackley,  in  fevor  of  the  plaintiff 

The  complaint  averred,  in  substance,  that  the  defendants,  in 
consideration  that  the  plaintiffs,  who  are  coal  dealers  in  Philadel- 
phia, would  furnish  to  Ackley  all  the  coal  that,  from  time  to  time, 
he  might  require,  for  the  purposes  of  a  manufactory  carried  on  by 
him,  promised  and  agreed  that  they  would  accept  and  pay  the 
drafts  of  Ackley  for  such  coal,  to  be  drawn  on  them  in  favor  of  the 
plainti£&,  and  payable  four  months  from  date. 

That  the  plaintiff,  relying  on  this  promise,  had  famished  Ackley, 
from  time  to  time,  with  large  quantities  of  coal,  and  that  there 
being  a  balance  due  &om  him  for  coal  so  furnished,  he,  for  the 
purpose  of  satisfying  ^e  same,  drew  and  delivered  to  them  the 
fallowing  drafl  upon  the  defendants : 

"$656  ^.  New  Yobk,  August,  2d,  1854. 

"  Four  months  after  date,  please  pay  to  the  order  of  Messrs. 
Blakiston  &  Cox  six  hundred  and  fifty-six  i^  dollars,  value  re- 
ceived, which  place  to  account  of 

"  A.  L.  Ackley. 
"To  Messrs.  Dudley,  Jacobson  &  Chubchill, 
No.  47  Broadway,  K  Y." 

That  the  plainti£&  endorsed  this  draft,  and  caused  it  to  be  pre- 
sented to  the  defendants,  who  reftised  to  accept  the  same,  and 
that  afterwards,  on  the  8th  of  December,  1854,  when  the  draft 
matured,  it  was  presented  to  the  defendants  for  payment,  and 
payment  was  refused.  Judgment  was  demanded  for  the  amount 
of  the  draft;,  with  interest  from  its  maturity. 

The  answer  of  the  defendants  takes  issue  on  all  the  material  al- 
legations in  the  complaint. 

The  cause  was  tried  before  Oakley,  Ch.  J.,  and  a  jury,  in  May, 
1855. 

The  following  are  the  material  £acts  of  the  case,  as  proved  upon 
the  trial. 

The  plaintiff  in  1853,  sold  one  Ackley  divers  cargoes  of  coal, 
for  consumption  at  his  factory  at  Sag  Harbor,  for  which  they  were 
paid  by  his  drafts  on  the  firm  of  J.  G.  Dudley  &  Co.,  of  New  York, 
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of  whom  the  defendants  became  the  successors.  Subsequently 
thereto  Ackley  made  a  contract  with  the  plaintifGEi  to  purchase  of 
them  three  cargoes  of  coal  for  the  price  of  $4.05  per  ton,  to  be  de- 
livered before  the  first  day  of  July,  1864,  and  to  be  paid  for  in 
cash  in  thirty  days,  ''  or  by  drafl;^  four  months,"  with  interest  at 
the  rate  of  six  per  cent  per  annum. 

The  contract  was  put  in  writing,  but,  before  its  execution,  was 
taken  by  Ackley  and  the  plaintiff'  agent  to  the  defendants'  office ; 
when  it  was  exhibited  to  defendants,  the  price  of  the  coal  and  its 
cheapness,  the  amount  wanted  by  Ackley,  and  the  other  terms  of 
the  contract^  were  fully  discussed,  and  finally  one  of  the  defend- 
ants being  asked  if  he  would  accept  Ackley's  drafts  for  coal,  as 
they  had  the  year  before,  replied  that  they  would,  whereupon  the 
contract  was  forthwith  executed  between  Ackley  and  the  plain- 
tifis'  agent 

Subsequently,  after  some  of  the  coal  had  been  delivered,  a  delay 
took  place  in  the  delivery  of  the  residue,  owing  to  the  plaintifis' 
giving  a  preference  to  other  customers ;  whereupon  Ackley  went 
to  Philadelphia,  and  not  being  able  to  induce  plaintiff  to  deliver 
the  coal  prior  to  July  1st,  made  a  new  arrangement  with  them, 
by  which  he  agreed  to  pay  thirty  cents  per  ton  more  for  the  coal 
than  the  price  stipulated  in  the  original  contract,  and  to  accept  a 
delivery  of  the  same  after  July  1st,  whenever  it  should  be  con- 
venient to  the  parties,  and  to  pay  for  the  same  in  cash.  It  did 
not  appear  that  the  defendants  were  ever  cognizant  of  this  altera- 
tion in  the  original  contract,  or  that  they  ever  assented  thereto. 

On  the  2d  August  the  coal  was  shipped,  and  was  received  soon 
after  by  Ackley,  at  Sag  Harbor.  About  the  last  of  September, 
Ackley  failed.  About  the  middle  of  November  he  drew  the  draft 
in  the  complaint  set  forth,  for  the  amount  of  the  shipment  of 
August  2d,  (making  up  the  amount  by  charging  the  coal  at  the 
enhanced  price,)  which,  being  soon  aftier  presented  to  defendants, 
was  revised  acceptance.  It  was  also  presented  for  payment,  which 
was  refused.  When  the  testimony  on  the  part  of  the  plaintifis 
was  closed,  the  counsel  for  the  defendants  moved  for  a  dismissal 
of  the  complaint,  upon  the  following  grounds : — 

1st  That,  as  Ackley  was  the  primary  debtor,  the  promise  of  the 
defendants  was  collateral,  and,  not  being  in  writing,  was  void  un- 
der the  statute  of  firauds,  and 
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2(L  That  the  defendants  were  discharged  by  the  alterations 
made  in  the  contract^  as  to  the  price  and  time  of  performance. 

The  motion  was  denied,  and  the  counsel  excepted. 

The  jury,  under  the  direction  of  the  court,  found  a  verdict  for 
the  plaintiffs  for  $670.42,  the  amount  claimed,  with  interest,  sub- 
ject, however,  to  the  opinion  of  the  court,  at  General  Term,  upon 
all  questions  of  law  arising  upon  the*  facts  in  evidence. 

P.  T.  Woodbury,  for  the  defendants,  insisted  that  the  verdict 
ought  to  be  set  aside  and  the  complaint  be  dismissed,  and,  after 
arguing  fully  upon  the  grounds  taken  on  the  trial,  he  contended, 
that  the  promise  of  the  defendants,  to  accept  the  bill  in  question, 
if  all  other  objections  failed,  was  certainly  void  under  the  provis 
ions  of  the  Revised  Statutes,  in  the  statute  relative  to  promissory 
notes  and  bills  of  exchange,  (2  B.  S.  p.  763,  §  608.) 

jE  S.  Van  WinMey  for  the  plaintiffe,  claimed  that  they  were  en- 
titled to  judgment  upon  the  verdict,  and  after  arguing  at  length 
to  show  that  the  objections  taken  on  the  trial  were*xmtenable,  he 
insisted  that  the  provisions  in  the  Bevised  Statutes  that  had  been 
referred  to,  ought  to  be  liberally  construed  in  favor  of  drawers  and 
endorsers  in  joint  faith,  and  that  thus  construed,  the  plaintiffi  were 
brought,  by  the  proof,  within  the  exception  contained  in  the  10th 
section  of  the  statute.  They  had  given  value  for  the  draft,  and 
had  endorsed  it,  and  therefore  had  negotiated  it 

By  the  Coubt.  Duer,  J. — We  do  not  think  it  necessary  to 
decide  the  questions  to  which  the  arguments  of  counsel,  on  the 
hearing  before  us,  were  chiefly  directed,  and  which  alone  were 
raised  upon  the  trial ;  namely,  whether  the  promise  of  the  defend- 
ants ought  not  to  be  regarded  as  collateral,  and,  therefore,  void 
under  the  statute  of  frauds;  and,  whether,  if  the  promise  was 
valid,  they  were  not  discharged  from  its  performance,  by  the  al- 
terations made,  without  their  assent,  in  the  terms  of  the  contract 
between  the  plaintiffs  and  Ackley.  In  relation  to  these  ques- 
tions, we  content  ourselves  with  saying,  that,  in  leaving  them  un- 
determined, we  are  not  to  be  considered  as  intimating,  that  they 
are  free  from  difficulty — neither  of  them  is  so. 

The  only  objection  to  the  recovery  of  the  plaintiffs  that  we  shall 
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consider  i8  that  which  was  raised,  for  the  first  time,  on  the  argu- 
ment before  us,  but  which,  as  properly  arising  upon  the  facts,  we 
were  bound  to  entertain ;  and  to  this  we  are  forced  to  say  that  no 
answer,  that  we  can  deem  satisfactory,  has  been  given.  The  ob- 
jection is,  that  even  upon  the  supposition  that  the  promise  of  the 
defendants,  to  accept  the  bill  in  suit,  was  valid  at  common  law, 
and  not  void  under  the  statute  of  frauds,  and  that  they  were  not 
discharged  from  the  obligation  it  created  by  the  alleged  change  in 
the  terms  of  the  contract  between  the  plaintiffe  and  Ackley,  it  is 
still  certain,  that  the  promise  was  rendered  void  by  those  provis- 
ions in  the  Revised  Statutes  to  which  we  were  referred,  and  which 
I  shall  now  cite. 

The  sixth  section  of  the  title  "  Of  Promissory  Notes  and  Bills  of 
Exchange^'  declares,  that  *^no  person  within  this  state  shall  be 
charged  as  an  accceptor  on  a  bill  of  exchange,  unless  his  acceptance 
shall  be  in  writing,  signed  by  himself  or  his  lawful  agent ;"  and 
the  eighth,  that  *^  an  unconditional  promise,  in  writing,  to  accept  a 
bill  before  it  is  drawn,  shall  be  deemed  an  actual  acceptance,  in 
favor  of  every  person  who,  upon  the  faith  thereoj^  shall  have  re- 
ceived the  bill  for  a  valuable  consideration." 

The  tenth  section,  however,  of  the  same  title,  creates  an  impor- 
tant exception  from  these  provisions,  by  declaring  that  "  they  shall 
not  be  construed  to  impair  the  right  of  any  person  to  whom  a 
promise  to  accept  a  bill  may  have  been  made,  and  who,  on  the 
faith  of  such  promise,  shall  have  drawn  or  negotiated  the  bill,  to 
recover  damages  of  the  party  making  such  promise,  on  his  refusal 
to  accept  such  bill." 

It  seems  to  us  that  these  sections  are,  all  of  them,  free  from 
obscurity  or  ambiguity,  and  that  it  is  scarcely  possible  to  state  a 
reasonable  doubt  as  to  their  true  meaning  and  construction. 

The  promise  of  the  defendants,  upon  which  this  action  is  founded, 
if  unconditional,  which  may  be  doubted,  was  not  in  writing,  and 
hence,  unless  we  can  hold  that  the  plaintiffs  drew,  or  negotiated,  the 
bill  in  suit,  they  cannot  be  entitled  to  recover.  They  were  not  the 
drawers  of  the  bill,  and  we  cannot  say  that  it  was  negotiated  by 
them,  without  giving  a  meaning  to  the  word  "  negotiated"  that  we 
cannot  believe  it  has  ever  borne,  and  are  satisfied,  it  was  not  de- 
signed to  bear  in  the  statute. 

We  think,  that  to  negotiate  a  bill  can  only  mean  to  transfer  it  for 


878  CASES  IN  THE  SUPERIOR  COURT. 

BUkiston  t.  Dudley. 
I 

yalue,  and  tliat  it  is  a  solecism  to  say,  that  a  bill  has  been  negotiated 
by  a  payee,  who  has  never  parted  with  its  ownership  and  possession. 
The  £ict,  that  the  plaintiff  had  given  value  for  the  bill  when  they 
received  it,  only  proves  its  negotiation  by  the  drawer — ^its  negotia- 
tion to,  and  not  by  them.  As  to  the  allegation  that  they  endorsed 
the  bill,  as  they  never  delivered  the  bill  to  any  person,  with  the 
intent  of  rendering  themselves  liable  as  endorsers,  it  is  certain  that 
they  never  endorsed  it,  in  the  legal  sense  of  the  term.  Their  put- 
ting their  names  upon  the  back  of  the  bill,  was  not  an  endorsement, 
but  a  mere  authority,  to  the  agent  whom  they  employed,  to  demand 
its  acceptance  and  payment 

The  manifest  intention  of  the  legislature,  in  §  10,  was  to  create 
an  exception,  in  favor  of  those  who,  having  transferred  a  bill  for 
value,  on  the  fsuth  of  the  promise  of  the  drawee  to  accept  it,  have,  in 
consequence  of  his  reAisal  to  accept,  been  rendered  liable,  and  been 
subjected  to  damages,  as  drawers  or  endorsers. 

Thus  construed,  the  exception  is  reasonable  and  just,  but,  upon 
the  construction  that  we  have  been  urged  to  adopt  by  the  counsel 
for  the  plaintiff  the  exception  would,  in  effect,  supersede  the  rule, 
since  it  would  be  difficult  to  imagine  a  case  that  it  would  not  be 
found  to  embrace ;  that  is,  difficult  to  imagine  a  case  in  which  an 
oral  promise  to  accept  a  bill  would  not  be  as  binding,  and  create, 
substantially,  the  same  liability,  as  a  promise  in  writing.  The  salu- 
tary provisions  in  sections  six  and  eight  would  thus  be  rendered 
nugatory. 

The  plaintiff,  here,  have  not  been  made  liable  as  endorsers,  and 
have  done  no  act  by  which  they  could  be  rendered  so. 

The  verdict  must,  therefore,  be  set  aside,  and,  as  no  pun)ose 
could  be  answered  by  a  new  trial,  a  judgment,  dismissing  the 
complaint,  with  costs,  must  be  entered  for  the  defendants. 

Judgment  accordingly.   , 
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BuKRALL  V.  Db  Groot,  impleaded  with  Paton. 

A  eomplftint,  tliat  a  p^rty  "  made"  hii  promiaaory  note  in  writing,  that  tbe  other 
defendants  **  endorsed  it  in  blank,  and  the  same,  so  .endorsed,  was  delivered  to 
the  pluntiff,  who  now  holds  and  owns  the  same,"  imports,  that  the  maker  deliv- 
ered it  to  the  payees^  and  the  last  endorser  to  the  plaintiC 

The  fikot,  that  a  defendant's  answer  denies  the  receipt  of  notice  of  protest,  does  not 
make  a  notary's  oertificate  of  the  &et  of  serviee  inadmissible  as  evidence. 

When,  to  an  action  on  a  note,  osary  is  set  np  in  the  answer,  without  its  being  stated 
whether  it  is  set  up  as  a  defence  or  counter  claim,  it  will  be  deemed  to  be  set  up 
as  a  strict  defence,  and  that  only,  and  the  answer  will  not  be  taken  to  be  true, 
merely  becanse  it  is  not  replied  to. 

When  a  party  purchases  accommodation  paper,  at  less  than  its  fiuse,  on  representa- 
tions, made  by  the  parties  to  it,  that  it  is  business  paper,  and  on  which  he  relies, 
he  is  entitled  to  recover  the  whole  sum  payable,  by  its  terms,  although  it  exceed 
the  amount  paid  for  it,  with  the  legal  interest  thereon. 

(Before  Oaklet,  Ch.  J.,  Duxb  and  Bosworth,  J.J.) 
February  28,  1866. 

This  action  comes  before  the  court,  on  an  appeal  by  De  Groot, 
from  a  judgment  entered  upon  a  verdict  recovered  against  him, 
by  the  plaintiff. 

It  was  tried  before  Mr.  Justice  Slosson  and  a  jury,  the  80th  of 
March,  1855.    The  pleadings  were  as  follows : 

Plaintiff  avers  that  the  defendant,  Paton,  heretofore,  for  value 
received,  made  his  promissory  note  in  writing,  dated  July  10, 1854, 
whereby,  four  months  after  date  thereof,  he  promised  to  pay  to 
the  order  of  the  defendants,  Joseph  Carpenter  and  George  E. 
Jaques,  under  their  firm  name  of  Carpenter  &  Jaques,  one  thou- 
sand dollars ;  that  said  firm  of  Carpenter  &  Jaques,  and  the  de- 
fendant, De  Groot,  severally  endorse^  said  note,  in  blank,  and  the 
same,  so  endorsed,  was  delivered  to  plaintiff,  who  now  holds  and 
owns  the  same ;  that,  at  the  maturity  thereof,  the  said  note  was 
presented  to  the  maker  thereof,  for  payment,  and  payment  thereof 
refused,  of  which  the  defendants.  Carpenter,  Jaques  and  De 
Groot,  had  due  notice ;  that  said  note  remains  due  and  unpaid. 
Wherefore  plaintiff  demands  judgment  against  the  defendants,  for 
the  sum  of  one  thousand  dollars,  with  interest  from  November  18, 
1854,  besides  protest^  fees  and  costs  of  suit 
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The  defendant,  answering  the  complaint  herein,  by  SkefBnffton 
Sanxay,  his  attorney,  denies  that  the  promissoi^r  note,  in  said 
complaint  mentioned,  was  made  for  value  received.  And  he  de- 
nies, for  want  of  knowledge,  or  infonnation  sufficient  to  form  a 
belief  that  said  note  was  presented  for  payment,  and  payment  re- 
fused, as  alleged  in  said  complaint,  and  he  denies  that  he  had  due 
notice  thereof. 

This  defendant  further  saith,  that  said  note  was  made  without 
any  consideration,  and  for  the  axjcommodation  of  Carpenter  & 
Jaques,  and  lent  to  them ;  that  this  defendant  endorsed  the  same 
for  their  accommodation,  and  without  any  consideration  ever  be- 
ing received  therefor ;  that  Carpenter  &  Jaques  passed  the  same 
to  the  plaintiff,  and  he  received  the  same,  in  contravention  of  the 
laws  of  the  state  of  New  York  against  usury,  and  upon  a  corrupt 
and  unlawful  reservation,  and  agreement  to  reserve,  a  sum  greater 
than  seven  per  cent.,  for  the  loan,  use,  or  forbearance  of  money : 
to  wit,  the  sum  of  three-and-one-quarter  per  cent,  per  month. 
Wherefore,  and  by  means  of  the  premises,  said  plaintiff  became, 
and  was,  and  is,  an  unlawful  holder  of  said  note,  and  of  the  en- 
dorsement of  this  defendant  thereon,  and  this  defendant  is  entitled 
to  have  his  name  cancelled  therefrom,  and  his  liability  discharged ; 
and  he  demands  judgment  that  the  complaint  be  dismissed,  as 
against  him,  and  that  his  name  be  cancelled  and  discharged  firom 
said  note. 

When  the  jury  was  empanelled,  defendant's  counsel  moved  to 
dismiss  the  complaint,  on  the  ground  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  which  motion  was  denied. 

He  then  moved  for  judgment,  on  the  ground  that  his  answer 
contained  counter  claims  not  replied  to,  which  motion  was  denied 
To  each  decision  he  excepted. 

The  making  and  endorsenjent  of  the  note  in  suit  were  then  ad 
mitted.     The  plaintiff  then  read,  in  evidence,  a  notary's  certificate 
of  presentment,  demand  of  payment  of  the  note,  and  of  notice  of 
protest  to  the  endorser. 

Its  reception  and  admissibility  were  objected  to,  "  on  the  ground 
that  the  defendant  having  denied,  (in  his  answer,)  the  service  of 
notice  of  protest,  the  notary's  certificate  was  not  evidence  of  such 
service."  The  objection  was  overruled,  and  the  decision  except- 
ed to. 
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Evidence  was  then  given  as  to  the  question  of  usury,  and  tend- 
ing to  show  that  the  note  was  bought  by  the  plaintiff,  relying  on 
the  truth  of  representations  made  by  the  parties,  that  the  making 
and  endorsement  of  the  notes  were  business  transactions. 

Proof  of  actual  service  of  the  notice  of  protest  on  De  Groot,  was 
given  by  the  person  who  served  it. 

Some  other  exceptions,  of  minor  importance,  were  taken. 

None  were  taken  to  the  charge  of  the  court 

The  jury  found  a  general  verdict  for  $1,029.71,  and  found, 
specially,  that  the  sum  paid  for  the  note  when  first  negotiated, 
was  $900. 

A  judgment  was  entered  for  the  larger  sum.  All  the  defend- 
ants appealed.    But  the  appeal  was  prosecuted  by  De  Groot  only. 

&  Sanxay^  for  appellant. 

J»  E.  BurreU^  for  respondent. 

By  the  Court.  Bosworth,  J. — The  complaint  states  facts 
sufScient  to  constitute  a  cause  of  action.  The  averment  that  Paton 
made  the  note,  is  equivalent  to  saying  that  he  signed  it  and  deliv- 
ered it  to  the  payees. 

The  allegations  that  the  payees  and  De  Groot "  severally  endorsed 
said  note,  in  blank,  and  that  the  same,  so  endorsed,  was  delivered 
to  plaintiff)  who  now  holds  and  owns  the  same,"  would,  on  a  lib- 
eral construction  of  language,  be  understood  to  mean,  that  the 
payees  endorsed  it  to  De  Groot,  and  that  he  endorsed  it  to  the 
plaintiff    (Code,  §  467  and  §  159.) 

This  language  of  the  complaint  should  be  most  liberally  con- 
strued, inasmuch  as  the  answer  avers  that  the  note  was,  in  fact, 
delivered  to  the  plaintiff  by  a  party  to  it.  The  word  endorse  im- 
ports a  delivery,  and  the  averment  that  the  plaintiff  has  the  pos- 
session of,  and  owns  the  note,  in  connection  with  those  that  precede 
it,  is  equivalent  to  saying  that  it  was  delivered  by  the  payees  to 
De  Groot,  and  by  De  Groot  to  the  plaintiff.  Orisivold  v.  Laverty^ 
(12  L.  Ob.  316,)  is  conclusive  upon  this  point,  so  fsur  as  the  judg- 
ment of  this  court  is  concerned. 

No  objection  was  made,  at  the  time,  that  the  notary's  certificate 
of  presentment  and  protest,  did  not  conform  to  the  statute,  or  was 
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not  proper  or  sufficient  evidence  to  prove  those  facts.  That  ob- 
jection cannot  be  taken  now.  If  taken  at  the  trial,  non  constat^ 
but  other  evidence  would  have  been  given.  The  objection  taken 
was,  that  the  &ct  of  ^'service  of  notice  of  protest"  could  not  be 
proved  by  the  notary's  certificate,  on  the  ground,  that  such  ser^ 
vice  had  been  deni^  by  a  sworn  answer.  Service  of  it  was 
subsequently  proved  by  the  person  who  made  it.  The  objection 
actually  taken  is  untenable.  {Arnold  v.  Bock  River  Valley  R  R. 
Co.,  decided  January  term,  1866.)   AiUe  p. 

The  allegations  of  usury  contained  matter  of  defence,  and,  if 
true,  constituted,  at  law,  a  flat  bar  to  the  action.  If  true,  they 
showed  that  the  plaintiff  never  had  a  right  of  action. 

The  answer  does  not^  in  terms,  state  that  these  facts  are  pleaded 
as  a  counter  claim.  If  they  are  a  counter  claim,  within  the  mean* 
ing  of  that  word,  as  used  in  §  150  of  the  Code,  it  follows  that  they 
were  admitted,  by  the  plaintiff's  failure  to  controvert  them,  by  a 
reply,  and  the  defendant  might  have  moved,  on  notice,  for  such 
judgment  as  the  &cts  stated  entitled  him  to.    (Code,  §  154.) 

If  they  are  to  be  viewed  as  a  defence,  and  not  a  counter  claim, 
they  were  put  at  issue  by  the  Code,  as  upon  a  direct  denial,  or 
were  avoided,  as  if  new  matter  had  been  alleged  sufficient  to  avoid 
them.    (Code,  §  168.) 

When  the  facts,  alleged  in  an  answer,  may  possibly  constitute 
a  counter  claim,  but  are  such  as  always  constituted  a  flat  bar,  at 
law,  to  the  plaintiff's  right  to  recover,  by  showing,  if  true,  that  he 
never  had  any  cause  of  action,  they  should  be  deemed  to  be  set 
up  as  a  defence  merely,  unless  the  answer  expressly  states  that 
they  are  set  up  by  way  of  counter  claim.  A  verdict  and  judgment 
upon  it,  in  favor  of  the  defendant,  would  fully  protect  him  against 
a  future  action.  To  preclude  a  plaintiff  from  a  recovery,  on  the 
idea  that  he  has  admitted  the  allegations  of  such  an  answer  to  be 
true,  by  omitting  to  reply  to  it,  when  the  same  allegations,  viewed 
as  a  full  defence,  and  that  only,  would  be  put  at  issue  by  the  Code, 
would  operate  as  a  surprise  in  all  actions  in  which  the  defence  of 
usury  is  interposed. 

None  of  the  exceptions  taken  to  the  admission  or  rejection  of 
evidence  are  tenable. 

The  Judge,  at  the  trial,  could  not  withdraw  the  case  firom  the 
consideration  of  the  jury.    There  was  evidence,  on  which  it  was 
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necessary  they  should  determine  what  the  tnilh  was,  in  relation  to 
the  facts  controverted.  There  was,  therefore,  no  error  iq  revising 
to  direct  a  verdict  to  be  foand  for  the  defendant. 

It  was  expressly  conceded,  on  the  argument,  that  the  charge 
itself  was  unexceptionable.  No  exception  was,  in  &ct,  taken  to 
any  part  of  it  The  case  is  before  us  upon  an  appeal  from  the 
judgment  only,  and  not  from  any  order  denying  a  new  trial,  on 
the  ground  that  the  verdict  is  not  contrary  to  evidence.  Such  an 
appeal  presents  only  questions  of  law,  and  no  others  have  been 
raised  on  the  argument  before  us. 

The  jury  having  found  that  all  the  parties  to  this  paper  repre- 
sented it  to  be  business  paper,  that  the  plaintiff  bought  relying  on 
the  truth  of  these  representations,  and  that  the  transaction  was  not 
a  device  to  evade  the  laws  against  usury,  the  rights  of  the  parties 
are  the  same  as  if  it  were,  in  fact,  business  paper. 

The  verdict,  on  such  a  state  of  &ct8,  was,  properly,  given  for 
the  face  of  the  note.    The  judgment  must  be  affinned. 


GiLDEBSLEEVE  V.  Mahoky,  impleaded. 

When  a  plaintiff,  in  an  action  against  a  firm,  in  order  to  proye  tliat  the  endorsement 
of  its  name  was  written  by  one  of  its  members,  reads  a  portion  of  one  of  the 
firm's  answer,  which  states  soch  to  be  the  fiiet,  bat  also  alleges  otiier  fiiets^  w^ich, 
if  trne,  would  be  a  defence  to  the  partner  whose  answer  is  so  read,  the  Iktter  is 
entitled  to  have  the  other  parts  of  the  answer,  which  present  sneh  defence,  read 
as  eyidence  in  his  own  behalf. 

But  although  the  Judge,  at  the  trial,  rules  the  contrary,  a  new  trial  will  not  be 
granted  for. that  reason,  if  the  plaintiff  subsequently  proyes,  by  dear  and 
uncontradicted  eyidence,  facts  which  would  render  such  defence  wholly  un- 
ayailing. 

In  such  a  case,  the  court  can  see  that  the  error  could  not,  posnbly,  haye  prejudiced 
the  defendant, 

(Before  Oaklvt,  Ga  J.,  and  Dun  and  Boswokib,  J.J.) 
February,  1856. 

This  action  came  before  the  court  on  an  appeal,  by  Mahony, 
from  a  judgment  on  a  verdict  rendered  against  him,  in  favor  of 
the  plaintiff  It  was  tried  before  Mr.  Justice  Slosson  and  a  jury, 
on  the  24th  of  May,  1865. 
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It  was  brought  upon  a  note  dated  the  2d  of  August,  1854, 
made  by  defendant  Paton,  payable  four  months  after  its  date,  to 
the  order  of  the  defendants,  Carpenter  &  Jaques,  and  endorsed  in 
blank  by  that  firm,  and  by  defendant  Vancleve,  and  the  defendants 
Auliffe  &  Mahony,  and  transferred  to  the  plaintiff  so  endorsed. 
It  was  for  $1,000.  Defendant  Mahony  was  one  of  the  firm  of 
Aulifie  &  Mahony. 

The  complaint  was  in  the  same  form,  substantially,  as  the  one 
in  the  case  of  Burrall  v.  De  GfrooL    Ante,  879. 

The  answer  of  Mahony  stated,  that  Auliffe  endorsed  the  note, 
in  his  firm's  name,  without  a  consideration,  for  the  accommodation 
of  Carpenter  &  Jaques,  and  without  the  knowledge  or  assent  of 
Mahony,  and  that  Paton  also  signed  it,  as  maker,  for  the  like  ac- 
commodation. 

For  a  further  and  separate  defence,  it  states  the  accommodation, 
making  and  endorsement  of  the  note,  and  that,  when  first  negoti- 
ated, Carpenter  &  Jaques  transferred  it  to  Charles  Burrall,  on  a 
discount  of  it  at  the  rate  of  three-and-one-quarter  per  cent  per 
month,  Burrall  knowing,  when  he  took  it,  that  it  was  accommo- 
dation paper. 

It  further  alleges  that  Burrall  is  the  real  party  in  interest  in  this 
action,  and  that  plaintiff  received  it  from  Burrall,  for  the  purpose 
of  suing  it  in  his  own  name  for  the  benefit  of  Burrall.  The  com- 
plaint concludes  thus : 

Wherefore,  and  by  means  of  the  premises  aforesaid,  the  said 
plaintiff  became,  and  was,  and  is,  an  unlawful  holder  of  said  note, 
and  of  the  endorsement  of  the  firm  of  this  defendant  thereon. 
And  this  defendant  is  entitled  to  have  his  name,  and  the  firm 
name  of  this  defendant,  and  his  and  the  liability  of  his  firm  dis- 
charged; and  he  demands  judgment  that  the  complaint  be  dis- 
missed as  against  him  and  his  firm,  and  that  his  name  and  that  of 
his  firm,  be  cancelled  and  discharged  from  said  note. 

The  counsel  for  the  plaintiff  was  proceeding  to  open  the  case, 
when  Mr.  Sanxay,  of  counsel  for  the  defendant,  moved  that  the 
complaint  be  dismissed,  on  the  ground  that  it  does  not  contain  facts 
sufficient  to  constitute  a  cause  of  action  against  this  defendant 

Which  motion  being  denied,  said  counsel  excepted. 

Said  counsel  then  moved  for  judgment  on  the  record,  that  the 
complaint  be  dismissed,  on  the  ground  that  the  answer  contains  a 
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counter  claim,  and  a  demand  for  affirmative  relief  and  sets  fortb^ 
affirmativelj,  the  substantive  facts  of  a  complaint,  to  vacate  a 
promissory  note  for  usury,  and  prays  the  same  judgment  that 
would  be  proper  in  an  action  brought  for  that  purpose,  and  that 
the  same  is  not  replied  to. 

Which  motion  being  denied,  said  counsel  excepted. 

The  counsel  for  the  plaintiff  then  offered  the  note  mentioned  in 
the  complaint  in  evidence. 

To  which  the  said  counsel  for  the  defendant  objected,  on  the 
ground  that  the  answer  denies,  and  puts  in  issue,  the  endorsement 
of  the  firm  name  of  McAuliffe  &  Mahony,  and  the  fact  that  said 
parties  were  a  firm  at  aU,  in  so  far  as  said  endorsement  is  con- 
cerned. 

But  the  said  Justice  ruled,  that  the  endorsement  is  sufficiently 
admitted  by  the  answer. 

To  which  ruling  said  counsel  excepted. 

Said  counsel  for  defendant  then  moved,  that,  inasmuch  as  the 
admission  of  the  defendant  in  the  answer,  if  said  answer  contains 
one,  must  be  taken  together  as  a  whole,  the  contemporaneous  asser- 
tion by  the  defendant,  in  the  answer,  which  goes  to  his  discharge, 
or  to  show  that  he  is  not  liable,  must  be  received  with  and  as  part 
of  the  admission,  and  as  evidence  of  his  discharge,  and  he  again 
moved  to  dismiss  the  complaint 

But  the  said  Justice  ruled,  that  the  defendant  must  make  out  his 
discharge,  or  show  that  he  is  not  liable  as  endorser,  by  affirmative 
proo^  and  he  denied  said  motion. 

To  all  which  said  counsel  excepted. 

Said  counsel  for  defendant  then  moved,  that  said  defendant  have 
the  affirmative  of  the  issue,  and  that  he  be  considered  as  opening, 
and  be  permitted  to  close  the  case. 

But  the  said  Justice  ruled,  that,  as  to  the  opening  and  closing  the 
case,  it  is  a  matter  of  discretion  with  the  court,  and  he  will  allow 
such  motion  if  defendant  admit  plaintiff's  case;  otherwise,  not. 

To  all  which  said  counsel  excepted. 

The  counsel  for  the  plaintiff  then  read  said  note,  and  the  same 
of  McAuliffe  &  Mahony  endorsed  thereon,  to  the  jury,  under  the 
exception  of  the  defendant's  counsel,  and  then,  prcmiigthe  interest 
on  the  note,  rested  his  case. 

The  said  counsel  for  the  defendant  them  moved  for  a  dismissal 
D.— V.  25 
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of  the  complaint,  or  a  nonsuit,  on  the  ground  that  the  plaintiff  had 
failed  to  make  out  a  case  against  the  defendant  by  competent  proo£ 

But  the  said  Justice  denied  said  motion. 

Whereupon  said  counsel  excepted. 

The  said  counsel  for  the  defendant  then  called  Charles  Burrall, 
Jr.,  who,  being  sworn,  testified :  I  know  the  plaintiff;  he  was  for> 
merlj  engaged  in  the  business  of  discoimting  paper ;  he  has  failed ; 
he  now  has  charge  of  the  Empire  Iron  Works ;  I  believe  he  has 
made  a  general  assignment  of  his  property,  but  I  don't  know  when; 
I  don't  recollect  when  he  made  his  assignment  The  note  in  suit 
being  shown  to  witness,  he  said :  I  have  seen  this  note  before ;  it 
came  to  me  about  the  second  of  August  last ;  I  received  it  from 
George  R  Jaques,  one  of  the  firm  of  Carpenter  &  Jaques,  the 
payees  of  the  note. 

Being  cross-examined,  he  said:  I  afterwards  sold  the  note  to 
Gilderaleeve,  the  plaintiff;  I  sold  it  to  him  about  thirty  days  before 
it  became  due ;  he  gave  me  his  check  on  the  Irving  Bank  for  it| 
less  interest  seven  per  cent. 

Bedirect. — ^He  has  never  retranaferred  the  note. 

Bobert  Paton,  being  sworn,  testified:  I  know  the  parties  to  the 
note ;  I  am  the  maker  of  the  note ;  I  made  it  for  the  accommoda- 
tion of  Carpenter  &  Jaques ;  I  delivered  it  to  Mr.  Jaques ;  I  never 
received  any  value  for  it  from  any  one ;  I  know  McAuliffe  k  Ma- 
hony ;  they  are  stone-cutters ;  I  never  passed  it  to  them. 

George  W.  Stevens  sworn :  I  am  acquainted  with  McAuliffe  k 
Mahony ;  they  are,  and  were  at  the  time  of  the  making  of  the  note, 
stone-cutters. 

The  defendant  here  rested. 

The  counsel  for  defendant  asked  the  court  to  charge  the  jury,  that 
the  defendant  was  entitled  to  a  verdict,  on  the  grounds  stated  in  his 
opening,  and  that  it  was  incumbent  on  the  plaintiff  to  show  an  assent 
of  both  of  the  members  of  the  firm  to  the  endorsement,  or  that  the 
note  was  passed  in  the  regular  course  of  business,  or  within  the 
scope  of  the  business  of  the  firm ;  that  the  note  was  shown  to  be  an 
accommodation  note,  for  the  benefit  of  the  payees,  Carpenter  ic 
Jaques,  who  negotiated  it,  and  that  it  never  was  shown  to  be  in 
possession  of  defendant ;  and  that  the  plaintiff's  title  coming  from 
Carpenter  &  Jaques,  the  payees,  he  was  chargeable  with  knowledge 
that  the  endorsers  of  the  note  were  accommodation  endorsers,  and 
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was  suiBcient  to  put  him  upon  his  inquiry,  in  regard  to  the  parties 
subsequent  to  the  payees,  and,  if  he  neglected  to  make  inquiry,  he 
took  no  better  title  than  the  payees  had ;  and,  moreover,  that  the 
endorsers,  imder  the  circumstances,  must  be  regarded  only  as  guar- 
antees, and  that  their  guaranty  is  void. 

But  the  said  Justice  refused  so  to  charge,  and  directed  the  jury 
to  find  a  verdict  for  the  full  amount  of  the  note,  with  interest 

To  all  which  said  counsel  for  defendant  excepted. 

Judgment  having  been  entered  on  the  verdict^  the  defendant^ 
Mahony,  appealed  to  the  General  Term. 

&  Sanxay^  for  appellant 

J.  E.  BurreO,  Jr.,  for  respondent 

By  the  Court.  Bosworth,  J. — The  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action,  and  judgment  should  not 
have  been  ordered  for  the  defendant,  on  the  pleadings,  for  the 
reasons  stated  in  the  opinion  of  the  court,  in  the  action  of  BurraU 
V.  De  Oroot,  impleaded  with  Paton.    Ante  879. 

Whether  there  was  error  in  holding  that  the  plaintiff,  by  reading 
a  part  of  the  answer  setting  up  a  separate  defence,  as  an  admission 
of  the  endorsement  of  the  note  by  defendant's  firm,  did  not  make 
the  other  allegations,  of  that  part  of  the  answer,  evidence  in  favor 
of  the  defendant,  of  the  fiicts  alleged,  it  is  unnecessary  to  decide. 

For,  assuming  that  the  defendant  had  a  right  to  read  the  whole 
of  ^that  part  of  the  answer,  as  evidence  of  the  truth  of  the  facts 
it  affirmed,  the  exception  to  the  decision,  refusing  permission  to 
read  it,  is  obviated,  by  proof,  subsequently  given,  that  the  plaintiff 
bought  the  note,  and  paid  full  value  for  it,  before  its  maturity. 
There  being  no  pretence  that  he  had  notice,  at  the  time,  that  it  had 
been  endorsed  and  negotiated  by  one  of  the  partners,  for  purposes 
foreign  to  the  partnership,  the  plaintiff  was  entitled  to  recover. 

If  the  plaintiif  had  given  evidence  of  that  fact  in  the  first 
instance,  and  which  was  wholly  uncontradicted,  the  court  would 
have  been  justified  in  excluding  evidence  tending  to  prove  the  facts 
set  up  in  that  part  of  the  answer.  It  was  agreed,  on  the  argument, 
that  the  only  part  of  the  answer,  which  defendant  claimed  the  right 
to  read,  is  comprised  between  folios  ten  and  twelve  of  the  case, 
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incluaiva  Those  allegations  present  the  defence  fiist  set  up  in 
the  answer. 

It  would  have  been  proper,  in  the  case  supposed,  to  have  ex- 
cluded such  evidence,  unless  the  defendant  proposed  to  go  further, 
and  prove  notice  to  the  plaintiff  of  the  misappropriation  of  the 
endorsement. 

If  the  defendant  is  right,  in  his  position,  that  the  plaintiff,  by 
reading  that  part  of  the  answer  containing  the  first  defence,  as 
evidence  that  the  note  was  endorsed  by  the  firm,  made  the  other 
allegations  evidence  of  their  truth,  then  it  was  clearly  necessary 
for  the  plaintiff  to  giv^  further  evidence,  before  he  would  be  en- 
titled to  recover.  In  that  view,  he  held  the  affirmative  of  the  issue. 
So,  too,  if  the  endorsement,  by  the  firm,  was,  as  he  contends,  denied 
by  the  answer,  the  plaintiff  was  bound  to  prove  it 

In  either  way  of  viewing  it,  the  plaintiff  held  the  affirmative  of 
the  issue.  And  supposing  the  plaintiff  to  have  read  the  whole  of 
the  answer  setting  up  the  first  defence,  and  thus,  while  proving  that 
the  name  of  defendant's  firm  was  written  by  one  of  its  members, 
also  gave  evidence  tending  to  show  that  the  note  was  endorsed  and 
negotiated  out  of  the  firm's  business,  without  the  knowledge  of  the 
defendant  Mahony,  still  the  plaintiff  would  be  entitied  to  recover, 
on  proving  that  he  became  the  holder  of  it,  before  maturity,  for 
value,  and  without  notice  of  the  firaud  practised  on  the  defendant 
by  his  copartner. 

An  erroneous  ruling,  when  the  plaintiff  rested,  that  the  defendant 
was  bound  to  prove  the  matters  averred,  in  the  part  of  the  answer 
read,  in  discharge  of  his  liability,  is  not  one  for  which  the  judgment 
should  be  reversed,  as  evidence  was  afterwards  given,  which  was 
wholly  uncontradicted,  and  which  entitled  the  plaintiff  to  a  verdict, 
admitting  all  the  matters  alleged,  in  such  part  of  the  answer,  to  be 
true,  as  therein  stated. 

The  judgment,  in  this  action,  should  also  be  affirmed. 
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EvABiSTE  TsxisB  V.  Theodobe  Goitik  and  Leopold  J.  Boeck. 

Where  the  defence,  relied  on  at  the  trial,  differs,  in  ite  entire  scope  and  meaning, 
from  that  set  up  in  the  answer,  the  court  has  no  power  to  treat  the  Tarianoe  as 
immaterial,  or  to  direct  the  answer  to  he  amended,  or  the  fitct  to  he  fonnd  ao- 
cording  to  the  evidence. 

If  proof  of  sach  a  defence,  although  objected  to,  is  admitted  by  the  court,  a  yerdiet 
for  the  defendant,  founded  thereon,  will  be  set  aside,  as  contrary  to  law. 

The  Code,  in  defining  the  requisites  of  an  answer,  has  abolished  the  general  issue, 
as  formerly  understood,  and  has,  therefore,  abolished  the  rules  that  formerly 
prevailed,  as  to  the  matter  that  might  be  given  in  evidence  under  that  plea. 

The  only  effect  of  a  general  or  special  denial  of  the  allegations  of  a  complaint,  is  to 
cast  the  burden  of  proof  upon  the  plaintiff;  but  when  that  proof  is  given,  no 
evidence  of  a  defence,  not  set  up  in  the  answer,  can  be  received. 

Kew  trial,  costs  to  abide  the  ^vent 

(Before  Oaklet,  Ch.  J.,  Dusr  and  Boswoktb,  J. J.) 
February,  1866. 

This  was  an  action  by  the  plaintiff,  as  endorsee,  against  the 
defendant  Gonin,  as  maker,  and  the  defendant  Bqeck  as  endorser, 
of  a  promissory  note,  for  $1,800,  dated  5th  June,  1864,  and  payable 
to  the  order  of  Boeck,  four  months  after  date. 

The  complaint  was  in  the  usual  form,  and  contained  all  the 
allegations  necessary  to  charge  the  defendants.  The  answer  ad- 
mitted the  making,  endorsement,  &c.,  of  the  note,  but  set  up,  as  a 
defence,  that  it  was  without  consideration,  had  been  transferred  to 
the  plaintiff  merely  as  a  collateral  security,  and  had  been  obtained 
by  &lse  representations. 

The  cause  was  tried,  upon  the  issues  raised  by  these  pleadings, 
before  Oakley,  Ch.  J.,  and  a  jury,  in  April,  1854. 

The  plaintiff)  after  producing  and  reading  the  note,  and  proving 
the  amount  due  thereon,  rested. 

The  defendant  Gouin  was  then  sworn,  as  a  witness,  on  behalf 
of  the  other  defendant^  and,  after  stating  that  the  note  was  given 
for  merchandise,  he  was  asked  whether  the  note  had  been  paid. 
The  counsel  for  the  plaintiff  objected  to  the  question,  on  the  ground, 
that  the  defence  of  payment  was  not  set  up  in  the  answer ;  but  the 
court  overruled  the  objection,  holding  that^  under  the  power  of 
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amendment,  given  b j  the  Code,  the  evidence  might  be  received : 
and  the  counsel  duly  excepted  to  the  decision. 

The  witness  then  swore,  positively,  that  he  paid  the  note,  in  full, 
on  the  evening  of  the  day  on  which  it  bore  date. 

Another  witness  was  then  sworn,  on  behalf  of  both  defendants, 
who  testified,  substantially,  to  the  same  facts.  This  evidence  was 
also  objected  to,  the  objection  overruled,  and  an  exception  to  the 
decision  duly  taken. 

Some  evidence  was  then  given,  on  the  part  of  the  plaintiff, 
tending  to  discredit  the  testimony  of  the  witnesses  for  the  de- 
fendants. 

Upon  the  question  of  payment,  the  cause  was  submitted  to  the 
jury,  who  found  a  verdict  for  the  defendants. 

The  plaintiff  appealed  from  the  judgment,  on  this  verdict,  and 
the  appeal  was  heard,  upon  a  case  containing  the  pleadings,  and 
the  proceedings  and  exceptions,  on  the  triaL 

J.  N,  Bcdestier^  for  plaintiff,  appellant. 

The  only  defences,  set  up  in  the  answer,  are,  that  the  note  was 
delivered  to  the  plaintiff  as  collateral  security,  and  also  was  ob- 
tained by  fiJse  and  fraudulent  representations.  Payment  was  not 
merely  a  distinct,  but  an  inconsistent  defence;  and  the  Judge, 
therefore,  erred,  in  not  excluding  the  evidence.  {Fagon  v.  Damson^ 
2  Duer,  258 ;  OaUin  v.  Hanson,  1  Duer,  829.  Bosworth,  J.)— This 
is  not  a  case  in  which  proof  that  the  plaintiff  was  misled,  orsur- 
prised,  could  justly  be  required,  imder  §  169  of  the  Code.  It  is 
not  a  case  to  which  that  section  applies. 

H.  H.  Mbrange,  for  defendants,  respondents. 

After  the  payment,  in  fUll,  by  Gouin,  the  plaintiff's  possession 
of  the  note  was  wrongful,  and  proof  of  payment  was,  therefore, 
proper,  to  show  that  he  was  not  its  lawful  owner  and  holder ;  it 
was  also  proper,  to  show  that  he  had  no  cause  of  action  when  he 
commenced  the  suit,  and  it  was  competent,  under  the  pleadings. 
( Wdt  V.  Ogdm,  18  John.  R  56 ;  SSI  v.  Bord,  15  John.  281 ;  2  John. 
846.)  It  is,  also,  a  conclusive  reason,  for  not  granting  a  new  trial, 
that  no  affidavit  that  the  plaintiff  was  misled  was  made,  on  the 
triaL 
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By  the  Court.  Oakley,  Ch.  J. — ^Upon  reflection  I  concur 
with  mj  brethren,  that^  under  the  pleadings  in  this  case,  proof  of 
the  payment  of  the  note  ought  not  to  have  been  received,  and  that 
I  had  no  power,  under  §  169,  or  any  other  section,  of  the  Code, 
either  to  amend  the  answer,  so  as  to  wairant  the  admission  of  the 
proo^  or  to  treat  the  variance,  which  it  created,  as  immaterial.  It 
is  true,  that  the  language  of  §  169  is  broad  enough  to  embrace 
every  possible  discrepancy,  between  the  proof  and  the  pleadings, 
so  as  to  make  it  the  duty  of  the  court^  upon  a  trial,  either  to 
amend  the  pleading,  or  disregard  the  variance,  in  every  case,  in 
which  it  is  not  proved,  to  its  satisfaction,  that  the  adverse  party 
was  actually  misled,  to  his  prejudice,  in  maintaining  his  action  or 
defence.  But  the  general  words  of  this  section,  and  of  section  170, 
are  controlled  and  limited  by  those  of  §  171,  which  declare,  that, 
where  the  cause  of  action,  or  defence,  is  unproved,  "in  its  entire 
scope  and  meaning,"  it  shall  not  be  deemed  a  case  of  variance, 
within  the  sections  immediately  preceding,  but  a  Mlure  of  proof; 
and  it  is  scarcely  necessary  to  add,  that  such  a  failure,  in  all  cases, 
entitles  the  adverse  party  to  a  verdict  or  judgment.  In  the  case 
before  us,  not  only  were  the  defences,  in  the  answer,  "unproved, 
in  their  entire  scope  and  meaning,"  but  they  were  actually  dis- 
proved, even  by  the  witnesses  for  the  defendants ;  and  not  only 
was  the  defence,  of  which  proof  was  received,  entirely  new  and 
distinct,  but  it  was  directly  inconsistent  with  those  which  the  an- 
swer alleged.  This  case  is,  therefore,  much  stronger  than  that  of 
Oatdin  V.  Hanson^  (1  Duer,  297,)  in  which  Mr.  J.  Bosworth  held, 
with  the  concurrence  of  his  brethren,  that,  where  the  defence  set 
up,  in  the  answer,  is  unproved,  "  in  its  entire  scope  and  meaning," 
the  court,  at  the  ti-ial,  has  no  power,  under  sections  169  and  170 
of  the  Code,  either  to  direct  the  pleading  to  be  amended,  or  the 
fact  to  be  found  according  to  the  evidence.  It  follows,  that  there 
was  no  evidence  before  the  jury,  in  this  case,  upon  which  they 
could  legally  found  a  verdict  for  the  defendants,  and  that,  upon 
the  only  proof  legally  before  them,  the  plaintiflF  was  entitled  to 

recover. 

The  cases  cited  by  the  counsel  for  the  defendants,  as  they  were 
decided  before  the  Code,  are  wholly  inapplicable.  It  is  not  to  be 
denied,  that  under  the  old  system  of  pleading,  in  an  action  like 
the  present,  the  defendant,  under  the  general  issue,  might  give  in 
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evidence  any  matter,  as  a  bar  to  a  recovery,  which  tended  to  show 
that  the  plaintiff  had  no  subsisting  cause  of  action  when  he  com- 
menced the  suit;  and  this  rule,  undoubtedly,  embraced  proof  of 
payment  (1  Chitty  on  Plead.  472 ;  Wdi  v.  Ogden,  18  John,  58 ; 
Bird  V.  OariUU^  2  John.  846.)  But  the  Code,  by  requiring  that  an 
answer,  in  addition  to  a  general  or  specific  denial  of  the  allega- 
tions in  the  complaint,  when  such  a  denial  is  made,  shall  state  any 
new  matter  constituting  a  defence,  when  such  a  defence  is  meant 
to  be  relied  on,  has  effectually  abolished  the  general  issue,  as  for- 
merly understood ;  and  that  payment  is,  in  its  nature,  as  truly  a 
matter  of  defence,  as  a  release,  or  accord  and  satisfaction,  or  duress 
or  fraud,  we  cannot  doubt.  Even  before  the  Code,  it  might  always 
be  specially  pleaded ;  under  the  Code,  it  must  be.  (Code,  §  149 ; 
Kearslake  v.  Morgan^  5  Term  R.  512 ;  2  John,  ut  supra.)  The  only 
effect  of  a  general  or  specific  denial  in  an  answer  of  the  material 
allegations  of  the  complaint  now  is  to  cast  the  burden  of  proof 
upon  the  plaintiff,  but  where  the  necessary  proof  is  given,  if  the 
answer  contains  nothing  more  than  such  a  denial,  the  plaintiff  is 
at  once,  and  as  a  matter  of  course,  entitled  to  a  verdict  or  judg- 
ment 

We  do  not  think  that  the  answer  in  this  case  contains  any  de- 
nial of  any  material  allegation  in  the  complaint^  and  as  it  has, 
therefore,  no  resemblance  to  a  general  issue,  the  remarks  that  I 
have  just  made  may  seem  to  be  unnecessary ;  but  they  may  not 
be  without  use  in  correcting  some  misapprehensions)  which,  not- 
withstanding the  plain  language  of  the  Code,  apparently  still 
linger  in  the  minds  of  many  of  the  profession. 

The  judgment  for  the  defendants  is  reversed,  and  there  must  be 
a  new  trial,  with  costs  to  abide  the  event 
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Isles  v.  Tucker. 

In  an  action  between  partners,  for  an  accounting,  when  tbe  complaint  allegee,  and 
the  partnership  agreement  states,  that  the  plaintiff  contributed  $2,260  of  capital, 
and  the  answer  denies  that  the  $2,260  was  contributed  as  capita],  and  avers  that 
it  was  to  be  paid  by  the  plaintiff  for  an  equal  interest  in  the  business^  that  tha 
money  was  paid  on  tliat  basis,  and  that  both  parties  have  acted  upon  the  under 
sUinding  that  such  was  the  meaning  of  the  agreement,  the  allegations  of  the 
answer  are  sufficient  to  present  Uie  issue,  whether  the  agreement  was,  by  mis- 
take, so  drawn  as  not  to  express  the  actual  agreement  of  the  parties^ 

When  the  written  agreement  of  parties  is  clear  and  unambiguous  in  its  terms^  clear 
proof  of  a  mistake  is  required,  to  justify  the  court  in  holding,  that  It  does  not 
express  the  actual  intent  and  contract  of  the  parties  to  it 

Declarations  of  a  defendant,  not  made  to  the  plaintiff,  are  not  eyidence  for  the  de- 
lendanty  and  declarations  of  the  plaintiff's  agent,  who  negotiated  the  contract, 
made  subsequent  to  the  transactions  to  which  they  related,  and  not  forming 
part  of  the  res  petta,  are  not  admissible  against  the  plaintiff  on  the  trial  of  such 
an  issue. 

(Before  Oaklbt,  Ch.  J.,  and  Dckr  and  Bosworth,  J.J.) 
February  28,  1866. 

On  the  27tli  day  of  April,  1850,  the  plaintiff  and  defendant  en- 
tered into  a  copartnership,  for  the  puipose  of  conducting  a  dining 
saloon,  or  refectory,  at  145i  aiid  147  Bowery,  in  this  city,  which 
had  been  previously  conducted  by  defendant  The  partnership 
was  to  continue  until  the  first  of  May,  1858. 

This  action  was  commenced  by  plaintiff  for  the  purpose  of  en- 
forcing an  accounting  on  the  part  of  defendant.  Five  causes  of 
action  are  set  forth  in  the  complaint;  The  second  cause  of  action 
arises,  as  plaintiff  claims,  out  of  the  fact  that  defendant  converted 
to  his  own  use  the  money  which  plaintiff  put  into  the  concern  as 
capital.  Defendant  admits,  in  his  answer,  the  appropriation  of  this 
money,  and  justifies  it  on  the  idea  that  the  money  in  question  was 
paid  to  him  for  the  purchase  of  a  half  interest^  and  was  not  put 
into  the  concern  as  capital. 

The  action  was  tried  before  Mr.  Justice  Duer,  without  a  jury, 
on  the  6th  of  November,  1854. 

Without  passing  upon  the  other  questions  at  issue,  the  court,  at 
Special  Term,  decided  that  the  defendant  had  a  right  to  appro- 
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priate  the  $2,250  to  his  own  use,  and  that  this  sum,  paid  bj  plain- 
tiff was  not  to  be  regarded  as  "  capital"  From  this  part  of  said 
decision  plaintiff  appealed.  The  court  directed  a  reference  as  to 
the  other  causes  of  action. 

The  articles  of  copartnership  were  recited  at  length  in  the  com- 
plaint So  much  of  them  as  is  necessary  to  illustrate  the  point 
controverted  at  the  trial  reads  thus,  viz. : 

This  agreement,  made  on  the  27th  day  of  April,  1850,  between 
Elihu  L.  Tucker,  of  the  city  of  New  York,  the  party  of  the  first 
part,  and  Catharine  Isles,  of  the  said  city,  the  party  of  the  second 
part,  witnesseth,  that  the  parties  hereto  do  hereby  ^igree  to  form  a 
copartnership  for  conducting  the  business,  ordinarily  conducted  in 
a  dining  saloon  or  refectory,  to  be  located  at  Nos.  145i  and  147 
Bowery,  in  said  city,  and  known  and  designated  as  the  Philadel- 
phia House;  that  the  said  business  shall  be  conducted  under  the 
firm  of  E.  L.  Tucker  k  Co.,  and  that  the  said  copartnership  shall 
continue  until  the  first  day  of  May,  1853,  unless  it  should  be 
sooner  terminated  by  the  mutual  consent  of  the  said  parties. 

The  said  party,  of  the  first  part,  hereby  agrees  to  put  in  as 
capital,  into  the  concern,  all  the  furniture  and  fixtures,  which  are 
now  on  the  first  and  second  floors,  and  in  the  basement  of  said 
buildings,  an  inventory  of  which  is  hereunto  attached,  and  to 
which  reference  is  made,  at  a  valuation  which  shall  be  mutually 
agreed  upon,  by  and  between  the  parties  hereto.  And  the  said 
party,  of  the  second  part,  hereby  agrees  to  contribute  as  capital 
to  the  concern,  the  sum  of  twenty-two  hundred  and  fifty  dollars 
in  cash. 

And  the  said  parties  further  agree,  and  in  consideration  of  the 
covenant  herein  made,  that  the  profits  which  may  accrue  during 
the  existence  of  this  copartnership,  shall  be  equally  divided  by 
and  between  the  parties  hereto,  after  deducting  all  necessary  ex- 
penses, required  for  the  successful  prosecution  of  the  business 
aforesaid. 

The  complaint  alleges,  that  the  $2,260,  agreed  to  be  paid  by  the 
plaintiff,  as  her  share  of  the  capital,  was  paid  as  follows: — ^Four- 
teen hundred  and  eighty  dollars  on  the  execution  and  interchange 
of  duplicates  of  the  above  agreement,  twenty  dollars  shortly  there- 
after, and  the  balance  was  intended  and  supposed  to  be  paid  by 
her  refi^aining  to  draw  any  share  of  the  profits  of  the  business 
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until  the  defendant,  Tucker,  had  first  drawn  out  and  applied  to 
his  own  UBe  the  sum  of  fifteen  hundred  dollars,  she  being  under 
the  mistaken  idea  that  that  arrangement  would  settle  the  aocount 
equitably  between  herself  and  him. 

The  answer  of  the  defendant,  among  other,  contained  thess 
all^ations,  yiz. :  . 

Secondly.  That  the  plaintiff  did  not  contribute,  as  capital,  to  the 
concern,  the  sum  of  twenty-two  hundred  and  fifty  dollars,  in  cash, 
or  any  other  sum  whatever. 

That  the  meaning  of  the  partnership  articles,  in  this  respect,  was, 
that  this  sum  should  be  regarded  as  so  much  to  be  paid,  by  the 
plaintiff  to  the  defendant,  for  an  equal  interest  in  his  business,  as 
then  existing  and  established,  and  all  matters  and  things  appur- 
tenant thereto,  and  that  upon  this  understanding  of  the  said  articles 
the  plaintiff  and  defendant  both  acted ;  that  no  money,  paid  in  by 
the  plaintiff,  was  paid  in  upon  any  other  basis. 

That,  even  though  the  covenant  in  the  said  articles,  in  this 
respect,  might  seem  to  imply  differently,  it  was  not  executed  or 
acted  upon  in  that  sense,  by  either  the  plaintiff  or  defendant. 

That  the  plaintiff  did  pay  one  thousand  four  hundred  and  eighty 
dollars,  in  cash,  on  account  of  the  purchase  of  an  equal  interest — 
with  the  defendant — ^in  the  said  business,  and  that  the  balance  of 
the  said  twenty-two  hundred  and  fifty  dollars — ^the  sum  agreed  to 
be  given  therefor — ^was  drawn  out  of  her  part  or  portion  of  the 
partnership  profits,  and  that  all  the  allegations  of  the  complaint, 
to  the  contrary  hereof,  are  untrue,  as,  or  in  manner  and  form  as 
therein  made. 

Several  witnesses  were  examined.  The  nature  of  the  testimony 
given,  by  each  of  them,  except  that  of  Alexander  W.  Smith,  is 
sufficiently  stated  in  the  opinion  of  the  court;  that  of  Smith  is 
given,  at  length,  and  is  as  follows : 

Alexander  W.  Smith,  a  witness  called  by  the  plaintiff,  being 
sworn,  proves  the  execution  of  paper  produced.  The  paper  was 
then  read,  and  marked  Exhibit  No.  1,  for  plaintiff.  This  was  the 
partnership  agreement 

Being  examined,  by  counsel  for  defendant,  the  witness  then 
said :  I  was  employed,  by  the  parties,  to  draw  up  the  partnership 
agreement  between  them;  the  original  oral  understanding  was, 
that  the  sum  of  two  thousand  two  hundred  and  fifty  dollars  should 
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be  considered  as  paid  for  the  acquisition  of  a  lialf  interest  in  the 
fomiture  and  fixtures  of  defendant's  establishment ;  that  parties 
supposed  such  was  the  provision  in  partnership  articles,  and  that^ 
under  that  impression,  they  carried  out  their  oral  understanding, 
instead  of  the  original  reading  of  the  original  article. 

To  all  this  the  plaintiff's  counsel  objected,  but  the  court  admitted 
the  foregoing  and  succeeding  evidence,  subject  to  future  objection, 
and  the  examination  proceeded  with  that  understanding.  The 
witness  continued:  The  agreement  was  executed  in  duplicate;  it 
was  executed  at  my  place  of  business,  69  Rose  street;  I  drew  the 
papers,  at  the  instance  of  both  plaintiff  and  defendant ;  I  am  not  a 
lawyer. 

Here  the  counsel  for  defendant  handed  a  mortgage  to  witness. 
The  witness  said :  This  mortgage  appears  to  have  been  executed 
on  the  same  day  with  the  agreement;  that  mortgage  was  drawn 
by  me,  with  the  agreement,  and  executed  on  same  day  with 
copartnership  articles ;  don't  recollect,  if  it  was  executed  at  same 
time ;  I  am  a  subscribing  witness.  The  mortgage  was  upon  the 
plaintiff's  undivided  half  of  the  partnership  property,  and  was 
given  to  secure  the  payment  of  $750,  with  interest,  on  the  1st  of 
March,  1851,  and  was  dated  the  27th  of  April,  1850. 

Here  the  mortgage  was  read,  and  marked  Exhibit  No.  2,  for 
defendant 

Witness  continued :  I  don't  recollect,  if  there  was  any  other 
paper  executed ;  I  now  think  the  mortgage  was  executed  two  or 
three  days  after  the  agreement ;  between  $1,400  and  $1,500,  cash, 
was  paid,  in  my  presence,  on  account  of  agreement;  I  don't  know 
when  the  partnership  terminated ;  the  $750,  in  mortgage,  was  the 
residue  of  the  purchase  money ;  the  mortgage  for  $750  was  given 
to  secure  the  balance  of  $2,250  capital ;  I  don't  recollect,  if  any 
thing  was  said,  as  to  the  value  of  partnership  property ;  I  do  not 
understand  its  value ;  don't  remember  there  was  any  agreement  as 
to  value ;  don't  recollect,  if  reeeipt  passed,  on  payment  of  the  $1,480 ; 
Alexander  Isles,  the  brother  of  the  plaintiff,  represented  her;  I 
represented  Tucker,  and  he  was  there  himself;  Miss  Isles  paid  for 
the  mortgage;  the  partnership  articles  Tucker  agreed  to  pay  for, 
but  did  not ;  I  was  employed  by  Tucker  to  procure  him  a  partner, 
and  was  to  receive  $100  for  it ;  I  received  $50 ;  it  was  paid  me  for 
procuring  Tucker  a  partner. 
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Being  examined  by  Mr.  Clinton,  in  reply  to  the  question,  Were 
any  instructions  given  by  Mr.  Tucker,  before  you  drew  the  agree* 
ment?  the  witness  replied:  There  were;  those  instructions  are 
embodied  in  that  paper ;  I  submitted  them  to  Tucker,  two  or  three 
days  before  it  was  executed ;  Tucker  said  he  wanted  to  submit  it 
to  an  attorney ;  I  left  it  with  him.  The  agreement^  before  referred 
to,  marked  Exhibit  1,  for  plaintiff  being  here  produced,  the  witness 
said :  Both  parties  examined  the  paper,  for  an  hour,  before  execu- 
tion, on  the  morning  it  was  executed ;  the  copy  given  to  Tucker 
was  an  exact  copy  of  the  agreement,  except  that  the  paper  was 
originally  drawn  for  one  year,  and  extended  to  five ;  Tucker  made 
no  other  objection,  and  I  think  Mr.  Isles  made  that. 

Being  again  examined  by  counsel  for  the  defendant,  he  said : 
My  father,  Silas  C.  Smith,  Mr.  Munson,  and  Alexander  Isles,  were 
present  at  the  execution  of  the  agreement ;  Munson  read  one  copy, 
and  I  the  other,  aloud ;  I  never  saw  Miss  Isles  before  the  execution 
of  agreement;  Mr.  Isles  negotiated  with  me  for  Miss  Isles — ^acted 
as  agent ;  saw  Miss  Isles  before  the  execution  of  agreement ;  I  saw 
her  a  month  or  two  afterwards ;  Alexander  Isles,  her  brother, 
negotiated  with  me,  for  her,  and  represented  her;  he  brought  her 
there,  on  the  morning  these  papers  were  consummated ;  I  was  fre- 
quently in  the  establishment  after  the  partnership  commenced; 
never  saw  her  in  the  business ;  Alexander  Isles  was  there  acting ; 
he  was  behiud  the  bar  receiving  money. 

Smith  was  subsequently  further  examined,  but  testified  to  no 
new  fact 

The  testimony  having  been  concluded,  the  cause  was  summed 
up,  by  the  respective  cotmsel,  and  the  court,  on  the  6th  of  January, 
1855,  made  the  following  order: 

"  This^cause  having  been  duly  called  on  for  trial  before  the  Hon. 
John  Duer,  one  of  the  Justices  of  this  Court  at  Special  Term, 
without  a  jury;  and  the  court  having  elected  to  try  only  the  issue 
raised  by  the  pleadings  on  the  question  of  capital,  and  intimated 
that  all  the  other  questions  should  be  tried  before  a  referee ;  to 
which  course  the  counsel  of  the  respective  parties  assented — - 

-"  After  hearing  the  testimony  of  the  witnesses  of  the  respective 
gparties  asd  their  counsel,  and  mature  deliberation  having  been 
iiad,  it  is  adjudged  that  the  sum  of  twenty-two  hundred  and  fifty 
dollars  was  the  consideration  to  be  paid  to  the  defendant  for  the 
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one-half  or  equal  interest  with  the  defendant  in  his  bosiness  as 
then  existing  and  established,  and  not  as  an  addition  to  the  capi- 
tal ;  and  that  the  defendant  had  a  legal  right  to  apply  the  whole 
sum  of  twenty-two  hundred  and  fifty  dollars  to  his  personal  use. 
"  It  is  ordered,  that  all  the  questions  of  account^  and  such  other 
questions  as  are  put  in  issue  by  the  pleadings,  be  referred  to  John 
L.  Mason,  Esq.,  to  take  proof  thereof,  and  report  the  same,  with 
his  opinion  thereon,  to  this  court. 

(A  copy,) 

"  Geo.  H.  E.  Lynch,  Clerk." 

Whereupon,  the  plaintiff  appealed  from  so  much  of  the  above 
order  as  adjudges  '*  that  the  sum  of  $2,250  was  the  consideration 
to  be  paid  to  the  defendant  for  the  one-half  or  equal  interest  with 
the  defendant  in  his  business  as  then  existing  and  established,  and 
not  as  an  addition  to  the  capital ;  and  that  the  defendant  had  a 
legal  right  to  apply  the  whole  sum  of  $2,250  to  his  personal  use." 

H.  L,  Clinton^  for  plaintiff. 

R,  D.  Holmes^  for  defendant. 

By  the  Court.  Boswobth,  J. — ^The  plaintiff  seems  to  have 
tried  this  action  on  the  theory,  that  the  evidence  given  by  the  de- 
fendant was  open  to  the  objection,  that  its  object  was  to  contradict^ 
by  parol  evidence,  the  clear  terms  of  a  written  agreement 

The  evidence,  if  admissible  for  any  purpose,  was  admissible  to 
establish  the  fact,  that  the  executed  contract  was,  by  mistake,  so 
drawn  as  not  to  express  the  contract  as  it  had  been  actually  agreed 
upon.  Assuming  that  the  pleadings  were  such  as  to  authorize 
the  reception  of  such  evidence,  there  was  none  given  except  that 
of  A.  W.  Smith, 

He  does  not  state  what  the  parties  said  when  he  was  instructed 
to  draw  the  contract.  He  says  the  mortgage  '^  was  given  to  secure 
the  balance  of  $2,250  capital."  He  assumes  to  state  what  '*  the 
original  real  understanding  was,"  but  on  what  facts  or  declarations 
of  the  parties  that  opinion  is  based,  he  does  not  state.  That  can 
not  be  said  to  be  enough  to  justify  the  conclusion,  that  the  writ- 
ten contract,  which  is  clear  and  unambiguous  in  its  terms^  does 
not  express  the  true  meaning  and  intent  of  the  parties. 
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Whether  the  $2,260  was  to  be  oontributed  as  capital,  or  was  to 
be  paid  for  an  undivided  half  of  the  stock,  fixtures,  and  good- will, 
is  a  question  to  be  ascertained.  The  contract  says  it  was  to  be 
contributed  as  capital.  That  is  higher  and  more  satis&ctoiy  evi- 
dence than  any  thing  contained  in  the  evidence  of  Smith.  The 
form  and  terms  of  the  mortgage,  with  other  evidence  of  what  the 
parties  to  the  contract  said,  at  the  time  of  concluding  it,  in  con- 
nection vrith  evidence  of  the  practical  construction  given  to  it  by 
their  subsequent  acts,  might  establish  beyond  doubt  the  fact  of  a 
mistake.    No  such  declarations  or  subsequent  acta  are  proved. 

The  testimony  of  Eagleson,  much  of  that  given  by  Hays,  most 
of  Johnson's,  and  of  Foster's,  and  that  of  Hunter,  was  incompe- 
tent It  consisted  either  of  declarations  of  the  defendant^  which 
could  not  be  evidence  in  his  own  favor,  or  of  declarations  of  the 
plaintiff's  agent,  made  subsequent  to  the  transactions  to  which 
they  related,  and  forming  no  part  of  the  res  gesia. 

We  think  the  allegations  of  the  answer  sufficient,  to  present  the 
issue,  whether  the  agreement  was,  by  mistake,  so  drawn  as  not  to 
express  the  actual  agreement  of  the  parties. 

That  it  is  advisable,  that  the  order  made  should  be  set  aside, 
and  the  whole  action  be  referred  to  determine  all  the  issues  joined 
in  it  If  neither  the  $1,500  first  paid  or  advanced  by  the  plaintiff 
nor  the  $1,500  of  profits  subsequently  drawn  out  by  the  defend- 
ant, are  charged  to  him  on  the  books  of  the  company,  and  if  no 
credit  to  the  plaintiff  is  found  there,  by  reason  of  the  $1,500  ad- 
vanced, those  facts,  in  connection  with  the  mortgage  and  its  terms^ 
would  be  very  strong  evidence  that  the  $2,250  was  not  to  be  ad- 
vanced as  capital,  but  was  to  be  paid  as  the  contract  price  for  an 
undivided  interest. 

The  order  must  be  reversed,  that,  upon  an  application  at  Special 
Term,  the  whole  issue  may  be  referred. 
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James  Lee  and  BEyjAMiN  0.  Lee  v.  Moses  H.  GbinnelL| 

BoBERT  B.  MmruRN,  and  others. 

On  tlie  night  of  the  26th  December,  1868,  the  sails,  masts  and  apars  of  the  ship 
"  The  Great  Repablic,"  then  lying  at  a  wharf  in  the  port  of  New  York,  aodr 
dentally  caught  fire,  and  such  was  the  progress  of  the  flames  that  their  destni»> 
tion  was  certain,  and  from  the  frequent  falls  on  the  deck  of  fragments  and  flakes 
of  fire,  the  firemen  refused  to  go  on  board.  The  masts,  Ac,  were  accordingly 
cut  away,  but  a  spar,  which  was  on  fire,  in  falling,  pierced  the  decks^  and  set  on 
fire  both  ship  and  cargo,  in  the  hold  and  between-decka. 

Duer  and  Hoffman,  J.J.,  differed  on  the  question,  whether  the  catting  away  of  tha 
masts,  dc.,  was  a  volnntary  sacrifice,  creating  a  loss  to  be  contributed  for  in  a 
general  average;  Campbell,  J.,  declined  to  express  an  opinion  upon  the 
question. 

JSeld,  however,  by  all  the  Judges,  that  as  the  effect  of  the  cutting  away  of  tha 

masts,  Ac,  was  not  to  preserve  any  of  the  property  at  risk,  for  any  period  of  time, 

from  the  peril  in  which  it  was  involved,  no  loss,  either  to  the  ship  or  cargo,  that 

was  caused  by  the  fire  alone,  was  to  be  contributed  for  in  the  settlement  of 

-    a  general  averaga 

As  the  progress  of  the  fire  could  not,  by  any  other  means,  be  stopped,  the  ship  was 
scuttled,  and  sunk  ten  feet,  until  she  struck  bottom.  She  contiuned  to  bora 
above,  and  was  burnt  to  the  water's  edge.  It  was  proved,  that  both  the  ship, 
and  large  portions  of  the  cargo,  sustained  damage  from  the  scuttling,  that  other- 
wise might  not  have  been  incurred. 

Held,  that  the  scuttling  was  a  voluntary  act,  and  the  losses  that  resulted,  proper 
subjects  for  contribution,  and,  consequently,  that  every  loss  to  ship  or  cargo 
that  CQuld  be  distinctly  tpiced  to  the  pi*uttlinff.  as  its  pfftyimA<;^  aause,  was  to 
be  contributed  for  in  the  new  adjustment  of  the  general  aven^e^rjerefby 
court 

By  the  agreement  of  all  the  parties  interested,  both  ship  and  cargo,  in  their  dam- 
aged state,  were  placed  in  the  hands  of  the  defendants,  and  were  sold  at  public 
auction,  and  questions  arose  as  to  the  interests  bound  to  contribute,  in  the  adjust- 
ment of  a  general  average,  and  the  value  upon  which  each  ought  to  contribute 

Held,  that  under  the  special  circumstances  of  the  case,  the  actual  proceeds  of  the 
sale,  deducting  all  necessary  and  proper  charges,  must  be  adopted  as  tiie  con- 
tributory value  of  each  interest,  with  the  addition  of  the  sum  that  each  would 
be  entitled  to  receive  in  contribution  from  the  others. 

£Md,  that  as  the  voyage  was  not  commenced,  and  the  loss  of  freight  could  not  b« 
attributed  to  the  circumstances  creating  the  general  average,  the  freight  was 
neither  to  contribute,  nor  be  contributed  for. 

Ordered  a  reference  for  the  adjustment  of  the  general  average,  upon  the  principl<i 
laid  down  by  the  court. 

(Before  Ddkr,  Campbell  and  HoiniAN,  J.J.) 

Heard,  December,  1856 ;  decided,  February,  1860. 
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This  was  an  action  for  the  recovery  of  the  proceeds  of  the  sale 
of  a  large  quantity  of  mess  beef  belonging  to  the  plaintiff,  and 
sold  by  the  defendants  on  their  account.  The  sum  claimed^  aa 
the  proceeds,  was  $14,486.89,  deducting  $360,  as  the  commission 
of  the  defendants. 

The  defence  was  that  the  beef,  upon  the  settlement  of  a  general 
average,  to  which  it  was  subject,  was  found  liable  to  contribute 
the  sum  of  $11,841.70,  and  that,  deducting  this  sum  and  the  com- 
missions of  the  defendants,  the  sum  due  to  the  plaintiff  was  only 
$2,214.75,  which  the  defendants  offered  to  pay.  The  cause  was 
tried  before  Oakley,  Ch.  J.,  and  a  jury,  in  May,  1865. 

Upon  the  trial  Uie  Chief  Justice,  by  consent  of  the  counsel  for 
the  respective  parties,  directed  a  verdict  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  at  General  Term.  A  verdict  was  there- 
upon found  for  $14,056.45  damages,  and  $1,500  interest,  subject  to 
the  opinion  of  the  court  on  the  questions  of  law  arising  upon  the 
adjustment  of  the  general  average,  and  subject,  also,  to  the  adjust- 
ment of  the  amount  of  the  verdict^  by  the  court,  with  liberty  to 
turn  the  case  into  a  bill  of  exceptions.  It  was  also  ordered  that 
the  questions  of  law  be  heard,  in  the  first  instance,  before  the 
court  at  General  Term. 

The  plaintiffs,  at  the  trial,  after  reading  the  pleadings,  which 
are  stated  in  the  opinion  of  the  court,  rested:;  whereupon  the 
counsel  of  the  defendants  read,  in  evidence,  a  statement  purport- 
ing to  be  an  adjustment  of  the  general  average  in  the  case,  the 
matters  of  £ict  in  which  are  to  be  taken  as  testified  to  by  the  mas- 
ter and  officers  of  the  ship,  having  knowledge  thereof;  but  no 
conclusions  of  law  therein  are  to  be  regarded.  Such  adjustments 
is  as  follows : 

STATEVENT  OF  GBNERAL  AVERAGE,  CASE  OF  THE  SHIP   "SBEAT 

REPUBLIC,"  L.  MCKAY,  MASTER. 

Whilst  this  ship  was  lying  at  the  foot  of  Dover  street,  in  the 
city  of  New  York,  with  nearly  all  her  cargo  on  boards  destined 
for  Liverpool,  and  with  all  her  sails  bent  below  her  royals,  on  the 
night  of  the  26th  December,  1858,  a  fire  broke  out  in  Front  street, 
one  block  from  the  ship,  and  nearly  in  a  line  with  her,  as  the  wind 
was  then  blowing.  At  12.15',  midnight,  the  watchman  awoke 
the  second  mate,  with  the  intelligence  of  the  fire^  and  that  coak 
D.— V.  26 
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of  fire  were  flying  across  and  fSeJling  in  all  directions  about  the 
Bhip.  All  hands  were  immediately  called,  and  stationed  in  yari- 
oos  parts  of  the  vessel ;  men  were  sent  into  the  fore,  main  and 
mizen  tops,  with  backets  of  water. 

The  foresail  soon  burst  into  a  flame,  and  the  hose  which  had 
been  used  in  wetting  the  decks,  were  got  into  the  foretop.  In  the 
mean  time  the  thiid  mate,  and  others  who  were  in  the  foretop, 
haying  exhausted  the  water  in  their  buckets^  attempted  to  beat 
out  the  fire  in  the  foresail,  but  without  success,  and,  upon  getting 
the  hose  up,  it  was  found  that  there  was  not  sufficient  foroe  to  get 
the  water  so  high,  and  they  were  comparatiyely  useless,  and  the 
fire  soon  drove  the  men  from  the  top.  The  mizen  topsail  and 
mizen  top-gallant  sail  had  then  taken  fire,  and  the  attention  of  the 
crew  was  directed  to  extinguish  this,  and  to  cutting  the  saik 
adrift  from  the  yards ;  but  the  wind  blew  so,  that  their  exertions 
were  all  in  vain — ^the  dry  cotton  canvas  soon  being  in  a  sheet  of 
flame.  At  this  time,  Captain  McKay,  the  master,  and  Captain 
Ellis,  the  underwriters'  agent,  arrived  at  the  wreck.  Shortly  af- 
terwards, finding  that  the  firemen — ^who,  by  this  time,  had  arrived 
with  their  engines — would  not  work  on  board  or  near  the  ship, 
for  fear  of  the  blocks,  and  other  articles  on  fire  alofi;,  falling  on 
them,  it  was  concluded,  for  the  preservation  of  the  ship  and 
cargo,  to  cut  away  the  masts.  At  this  time  the  sails,  spars  and 
the  rigging  at,  and  the  heads  of,  the  lower  masts  were  on  fire,  al- 
though no  material  damage  had  been  done  to  the  spars  by  the 
fire.  The  forestay  and  the  foretopmast-stay  were  first  cut  away, 
and  fell  over  the  starboard  rail,  into  the  dock ;  the  foretopmast, 
in  falling,  broke  short  off,  and  fell  down,  endways,  through  three 
decks,  and  set  fire  to  the  cargo  in  the  lower  between-decks,  which, 
however,  was  not  discovered  until  some  time  afterwards.  The 
mainmast  was  next  cut  away,  and,  in  falling,  carried  with  it  the 
mizen  and  spanker  masts  by  the  deck ;  the  masts,  spars,  &c.,  in 
falling,  crushed  the  boats,  rails,  &c.,  on  the  starboard  side,  and  the 
houses  on  deck,  broke  and  otherwise  injured  the  steam-engine,  and 
did  much  other  damage ;  the  houses,  &c.,  on  the  upper  deck,  were 
all,  more  or  less,  on  fire  at  the  time.  After  the  spars,  &c.,  were 
cut  away,  the  firemen  came  on  board  with  their  hose,  and  finally 
succeeded  in  putting  out  the  fire  on  the  deck,  and  it  was  supposed 
the  ship  and  cargo  were  saved ;  but  not  imtil  all  the  houses^  com- 
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panion-ways  on  and  including  the  upper  deck,  Tails,  &c.,  abaft  the 
maiitoast,  were  destroyed  or  very  badly  burned ;  the  cabin  in  the 
upper  between-decks,  with  all  its  furniture,  the  stem  of  the  ship, 
riidder>head,  cabin  stores,  pautry  and  furniture,  ship  stores,  spare 
sails,  rigging,  &c.,  and  a  large  quantity  of  bread,  which  were 
stowed  in  the  upper  between-decks.  After  the  fire  on  and  about 
the  upper  deck  had  been  extinguished,  and  several  streams  had 
been  removed,  to  attend  to  another  fire  which  had  broken  out  in 
the  city,  it  was  discovered  that  the  ship  and  her  cargo  were  on 
fire  in  the  lower  between-decks,  caused  by  the  fore  topmast  falling 
down  through  the  decks,  (it  being  on  fire  at  the  time,)  and  thus 
set  the  cargo  and  the  ship  in  the  lower  between-decks  on  fire.  At 
the  time  it  was  discovered,  it  had  such  headway,  that  all  attempts 
to  put  it  out  firom  above  were  soon  found  to  be  fruitless,  and  the 
ship  was  therefore  scuttled  in  three  separate  places,  and  soon  sunk 
down  ten  feet,  when  she  struck  bottom.  Every  available  means 
were  used  to  extinguish  the  fire,  but  without  success ;  and  she 
contiiined  to  bum  the  two  following  days,  when,  the  ship  having 
burned  to  the  water's  edge  aft,  to  about  the  foremast,  they  suc- 
ceeded in  putting  it  out.  The  cargo  was  found  badly  burned  in 
the  second  and  third  between*decks;  but  that  in  the  lower  hdid 
was  only  damaged  by  water. 

Up  to  the  time  of  cutting  the  masts  away,  the  cargo  had  sus- 
tained no  damage  by  either  fire  or  water ;  neither  was  it  damaged 
by  the  water  thrown  in  and  on  the  ship,  to  extinguish  the  fire 
on  the  upper  deck  and  in  the  upper  between-decks,  (no  cargo 
having  been  stowed  in  the  between-decks,)  and  not  until  the  fire 
was  discovered  below,  (caused  by  the  foretopmast  falling  through 
the  decks,)  did  it  sustain  any  damage  by  either  fire  or  water.  The 
masts,  spars,  &c.,  cut  away,  were  nearly  destroyed  by  fire  after 
they  fell  on  the  deck. 

After  the  fire  was  put  out,  immediate  efforts  were  made  to  raise 
the  vessel  and  save  the  cargo,  which  was  accomplished  under  the 
directions  of  Captains  McKay  and  Sturges,  and  the  agents  of  the 
ship,  Messrs.  Grinnell,  Mintum  &  Co.,  by  building  temporary 
sides  to  the  ship,  when,  by  means  of  steam-pumps,  she  was  fireed 
of  water  and  floated. 

It  was  found  that  the  grain  in  the  lower  hold  had  swelled  so  as 
to  break  the  knees  and  beams  of  the  lower  deok^  and  otherwise 
badly  strain  and  injure  the  ship. 
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The  cargo  was  taken  out  and  disposed  of  by  the  agents  of  Uie 
ship,  except  such  portions  as  were  delivered  to  the  underwziters 
in  New  York,  who  insured  a  portion  of  the  cargo. 

The  ship  waa  found  to  be  so  badly  injured  as  to  be  unworthy 
of  repairs,  and  was  therefore  condemned. 

The  circumstances  and  facts  above  set  forth  are  of  so  compli- 
cated a  nature,  that  it  has  required  great  care  on  the  part  of  the 
adjusters,  firsts  to  ascertain  the  precise  facts,  and,  next,  to  apply 
the  principles  applicable  to  them ;  and,  after  mature  reflection,  we 
have  come  to  the  following  conclusions : — 

First  That  the  masts,  spars,  sails,  rigging,  &c.,  cut  away,  were 
so  much  on  fire  at  the  time  of  the  jettison,  (every  part  of  them 
being  more  or  less  on  fire,)  as  to  be  of  no  value  in  their  then  con- 
dition, and,  consequently,  are  not  subjects  of  general  average  con- 
tribution. 

Second.  That,  although  the  articles  cut  away  may  be  said  to  be 
of  no  value,  being  on  fire,  and  therefore  not  subjects  of  general 
average  contribution,  yet  the  immediate  consequences  resulting 
therefrom,  whereby  property,  up  to  that  time  in  a  sound  state, 
was  injured  and  destroyed,  are  subjects  of  general  average  contri- 
bution ;  and  we  therefore  have  contributed,  in  general  average, 
for  the  damage  by  fire  to  the  ship  and  cargo,  caused  by  the  fore- 
topmast  falling  through  the  decks,  and  setting  fire  to  the  ship  and 
cargo  in  the  lower  between-decks. 

Third.  All  the  damage  by  water,  thrown  into  the  hold  to  ex- 
tinguish the  fire,  caused  by  the  foretopmast  fidling  through  the 
decks  when  cut  away,  is  a  subject  of  general  average  contribution. 
There  is  some  difference  of  opinion  as  to  water  thrown  into  a  ship 
to  extinguish  an  accidental  fire ;  but  there  can  be  no  doubt  that 
the  damage  by  water  thrown  into  a  ship,  to  extinguish  a  fire^ 
caused  by  a  voluntary  act,  is  a  loss  to  be  contributed  for  in  geo^ 
eral  average.  ^ 

Fourth,  That  the  damage  both  to  vessel  and  cargo,  consequent 
upon  the  scuttling,  is  to  be  made  good  in  general  average  contri- 
bution. 

Fifth.  That  the  damage  by  fire  and  water  to  the  upper  deck, 
and  the  objects  thereon,  and  thereto  attached,  together  with  the 
damage  to  the  cabin,  stores,  and  sides  of  the  ^hip,  provisions^ 
spare  sails,  rigging,  &c.,  in  the  upper  between-decks,  are  not  sub- 
jects of  general  average  contribution. 
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F.  B,  Ouiting,  for  plaintiff. 

The  statement  of  the  general  average  claim  given  in  evidence 
by  the  defendants,  is  made  upon  erroneous  principles,  and  greatly 
to  the  prejudice  of  the  owners  of  the  cargo. 

The  fire  was  communicated  to  the  ship  by  accident,  and  the 
damage  occasioned  thereby,  and  by  the  efforts  to  extinguish  it,  by 
pouring  water  thereon,  tearing  away  or  otherwise  removing  the 
burning  masts  or  other  portions  of  the  wreck  that  prevented  the 
firemen  from  attacking  the  flames,  constituted  a  particular,  and 
not  a  general  average  loss.  {Barnard  v.  AdamSf  10  How.  803 ; 
8  Kent,  295 ;  2  Arn.  Ins. ;  Flanders,  Maritime  Law,  §  800,  801, 
802 ;  2  Amer.  Lead.  Cases,  626,  n.) 

The  masts,  spars,  sails,  and  rigging,  at  the  time  of  being  cut 
away,  had  been  substantially  destroyed  by  the  fire ;  to  all  practi- 
cal intents  they  were  then  so  far  consumed  as  to  be  no  longer  of 
any  value  as  masts,  sails,  &c. ;  they  were  not  selected  and  sacri- 
ficed as  property  exposed  to  a  common  peril,  for  the  benefit  of  the 
other  subjects  equally  menaced,  but  were  removed  as  being  ob- 
jects already  overtaken  by  the  peril,  and  so  far  destroyed  thereby 
as  to  have  been  converted  into  mere  instruments  of  mischief;  be- 
ing impediments  in  the  way  of  any  efforts  of  the  firemen  to  re- 
lieve the  ship  and  cargo,  they  were  lopped  off,  and  an  abortive 
attempt  was  made  to  cast  the  burning  remnants  into  the  river. 

The  adjustment  proceeds  upon  the  idea  that  because,  in  the  at- 
tempt to  cast  the  burning  masts,  &c.,  into  the  river,  one  of  the 
spars  accidentally,  and  unintentionally  fell  in  such  direction  as  to 
have  penetrated  the  decks,  and  finally  to  have  communicated  the 
fire  to  the  lower  hold,  that  all  the  damage  to  the  ship  by  fire  and 
water,  subsequently  to  the  cutting  away  of  the  masts,  is  to  be  con- 
tributed for  by  the  cargo  saved  in  general  average.  Thus  the 
sound  value  of  the  ship  is  stated  at  .  .  .  •  $275,000 
From  which  is  deducted  only  the  value  of  the 

masts,  &C.,  destroyed,  viz.,    ....  $50,000 
And  the  damage  to  the  upper  deck,  &c,  before 

the  masts,  &c.,  were  cut  away,      .        .        .    46,000 


96,000 
$179,000 
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The  value  of  the  ship,  therefore,  at  the  lime  the  masts  were  cat 
away,  whilst  still  on  fire,  and  burning,  is  fixed  at  $179,000 ;  and 
the  whole  of  this  sum,  less  only  the  net  proceeds  of  the  sales  of 
the  hull,  tbgether  with  the  pending  freight^  is  treated  as  a  general 
average  loss. 

The  adjustment  in  this  respect  is  oppressive  upon  ihe  owners 
of  the  cargo,  inequitable  and  erroneous. 

If  it  were  true  that  the  damage  to  the  ship  could  be  chai^ged  in 
general  average,  the  sum  to  be  made  good  to  her  owners  ought 
not  to  exceed  her  value  in  the  state  of  injury  and  peril  she  was 
in  at  the  time  of  the  alleged  sacrifice.  The  adj  asters  have  allowed 
her  full  sound  value,  less  only  the  estimated  expense  of  restoring 
the  masts  and  the  other  damage  existing  at  the  time  they  were 
cut  away.  {Nidherson  v.  Tyson^  8  Mass.  B. ;  Fland.  Marit  Law,  § 
882 ;  8  Pardessus,  217.) 

The  damage  to  the  ship  by  fire  in  the  lower  between-decks,  al- 
« leged  to  have  been  caused  by  the  foretopmast,  ought  not  to  have 
been  allowed  as  a  loss  to  be  contributed  for  m  general  average* 

The  alleged  damage  was  not  the  direct^  or  the  immediate,  or 
necessary  consequence  of'  the  cutting  away  of  the  masts,  even  if 
that  act  were  held  to  constitute  a  general  average  losa  (2  Am. 
Ins.  890 ;  Fland.  §  820 ;  8  Pardessus,  216 ;  2  PhilL  Ins.  101 ;  3 
Kent,  286.) 

The  peril  to  the  masts,  sails,  Ac.,  was  not  increased  by  cutting 
them  away :  on  the  contrary,  to  have  left  them  standing,  as  £»*  as 
any  judgment  could  be  formed,  could  only  have  resulted  in  re- 
ducing them  to  cinders.  The  only  chance  of  securing  the  rem- 
nants was  by  casting  them  into  the  water,  and  thereby  exposing 
them  to  a  lesser  peril.  It  is  not  enough,  in  order  to  make  a  case 
of  general  average,  that  there  was  a  deliberate  intent  to  do  an  act 
which  might  or  might  not  have  led  to  a  loss ;  there  must  have 
been  a  deliberate  purpose  to  sacrifice,  or  to  increase  the  risk  to  a 
part  of  the  adventure  exposed  to,  and  not  already  overtaken  by, 
a  common  peril,  in  order  to  entitle  its  owner  to  claim  indemnity 
from  the  other  parties.  The  masts,  sails,  &c.,  cut  away,  were  almost 
the  only  part  of  the  ship  and  cargo  beyond  the  possibility  of  be- 
ing saved.    (Fland.  §  809 ;  11  Serg.  &  R.  61.) 

The  obligation  created  by  the  mercantile  law,  of  contributing  to 
make  good  a  sacrifice  of  the  property  of  one  of  the  parties  in  the 
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adventure,  in  order  to  save  that  of  others,  presupposes  and  as- 
sames  that  the  property  so  sacrificed,  or  exposed  to  an  increased 
risk,  had  an  eqnal  chance  of  being  rescued  with  the  other  subjects 
exposed  to  the  common  danger,  and  that,  when  taken  for  general 
benefit,  it  still  possessed  substantial  value.  An  equitable  right  to 
be  iodenmified  for  a  loss  which  had  effected  the  safety  of  the  re- 
mainder of  the  subjects  at  risk,  is  thereby  created.  But,  if  the 
thing  aUeged  to  have  been  jettisoned  had  abready  been  overtaken 
by  the  peril,  and  substantially  destroyed,  it  could  in  no  just  sense 
be  r^arded  as  "  a  sacrifice.''  (2  Phil.  Ins.  1816 ;  OrockeU  v.  Dodge, 
8  Faii£  R  190 ;  Fland.  sec.  808.) 

The  masts,  sails,  &c.,  when  cut  away,  were  no  longer  in  danger 
of  destruction ;  they  had  already  been  destroyed,  and  reduced  to 
mere  wreck.  They  had  become  impediments  to  the  firemen ;  it 
became  necessary  to  remove  the  burning  remnants,  not  as  matter 
of  election,  or  of  choice  between  two  or  more  alternatives,  but  of 
neoessity,  in  order  to  defend  the  workmen  against  the  danger  of 
the  blocks  and  burning  masses  that  were  fiedling  from  aloft  The 
act  of  clearing  away  the  ruins  was  indeed  voluntary  and  inten- 
tional ;  but  every  voluntary  effort,  in  an  attempt  to  extinguish  a 
conflagration,  by  which  damage  accidentally  or  unintentionally  is 
caused  to  other  parts  of  the  property  exposed,  does  not  give  the 
right  to  contribution  therefor.  It  is  to  be  regarded  as  an  effort  of 
the  firemen  in  the  ordinary  course  of  their  endeavors  to  arrest  a 
fire: — similar  to  the  tearing  off  of  burning  rafters  or  cornices — 
throwing  down  a  tottering  wall — ^forcing  water  upon  the  flames 
in  the  hold  of  a  ship,  or  the  openings  of  a  warehouse,  or  other 
direct  acts  of  defence  against,  or  attempts  to  subdue  the  con- 
flagration. (8  Mass.  B.  467 ;  2  Phil.  Ins.  1816 ;  8  Fairf.  B.  190 ; 
Benecke,  110.) 

The  alleged  sacrifice  of  the  masts,  &a,  was  not  successful  in  ef- 
fecting the  safety  of  the  vessel  or  cargo.  In  order  to  give  to  it  the 
character  of  a  general  average  loss,  it  is  necessary  to  assume  that 
the  intention  in  cutting  away  the  masts,  was  to  rescue  the  cargo 
and  the  ship  from  the  existing  peril.  So  far  from  averting  the 
danger,  its  consequences,  ultimately,  were  to  carry  the  fire  into 
the  lower  between-decks,  by  which  the  ship  and  the  cargo  were 
greatly  damaged.  The  vessel  continued  to  bum  imtil  they  en- 
deavored (but  in  vain)  to  subdue  the  flames  by  scuttling.    The 
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fire,  nevertheless)  continued  to  rage  for  two  days  afterwards,  until 
it  had  consumed  the  ship  to  the  water's  edge. 

The  cutting  away  of  the  masts,  and  the  abortive  attempt  to  cast 
them  into  the  river,  therefore,  produced  damage,  and  not  benefit^ 
to  the  ship  and  cargo.  No  claim  for  contribution  to  the  owners 
for  the  vidue  of  the  masts,  sails,  &c.,  could  have  been  maintained 
by  them  against  the  caigo  or  its  owners.  (Scudder  v.  Bradfordj 
14  Pick  R  18.) 

K  the  cutting  away  of  the  masts,  &c.,  and  the  attempt  to  oast 
them  into  the  river,  was  not  a  general  average  loss,  the  subsequent 
damage  to  th^  ship  by  fire,  accidentally  communicated  to  the 
lower  hold  by  the  unforeseen  direction  which  the  foretopmast  took 
in  its  descent^  ought  to  be  borne  by  her  owners,  and  should  not  be 
assessed  upon  the  cargo.    (2  Am.  Ins.  890 ;  Fland.  sea  320.) 

The  freight,  amounting,  to  $26,855,  is  charged  as  a  general 
average  loss,  and  the  cargo  saved  is  made  to  contribute  therefor. 
The  adjustment  is  erroneous  in  this  respect 

The  damage  by  the  water  injected  iQto  the  hold  of  the  ship  by 
the  firemen,  in  order  to  extinguish  the  fire,  was  not  the  subject  of 
general  average  contribution. 

The  damage  to  the  vessel,  by  scuttling,  ought  not  to  be  con- 
tributed for  by  the  cargo.  It  was  not  suocessfiil  in  subduing  the 
fire.  It  resulted  in  great  damage  to  the  grain  and  cargo  in  the 
lower  hold.  It  was  an  act  which  diminished  the  danger  to  the 
ship.  It  was  a  mere  attempt  to  extinguish  the  fire,  similar  in  its 
character  to  pouring  water  inside  of  the  ship.  But  if  the  damage 
by  scuttling  is  to  be  contributed  for,  the  amount  is  to  be  limited 
to  the  expense  of  scuttling  and  of  raising  the  ship,  to  be  ascer^ 
tained  by  the  adjusters,  and  to  be  contributed  for  by  those  inter- 
ests that  were  benefited  by  the  act. 

For  these  reasons,  we  contend  that  the  plaintiff  are  entitled  to 
judgment  upon  the  verdict 

i>.  Lord,  for  defendants,  trusted  that  he  would  be  able  to  satisfy 
the  court  that  the  adjustment  that  had  been  made,  was  founded 
on  correct  principles,  and  ought  not  to  be  altered  or  disturbed. 
He  rested  his  argument  upon  the  following  points,  which  he  ex- 
panded and  enforced,  and  earnestly  contended,  were  fully  sus- 
tained by  the  adjudged  cases. 
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Fursk  The  cutting  away  of  the  masts,  and  the  incidental  dam- 
ages  resulting  from  the  &11  of  the  topmast,  were  proper  grounds 
of  general  average  contribution.  The  act  was  done  intentionally, 
with  a  view  to  the  general  safety,  and  that  was  actually  promoted. 

Second*  The  obligation  to  contribute  is  not  prevented  by  the 
circumstances  that  the  articles  cut  away,  were,  at  the  time,  worth- 
less. The  whole  consequences  of  the  act  of  sacrifice  must  be 
taken  together;  the  incidents,  although  not  contemplated,  are 
part  of  the  sacrifice.  In  all  cases  of  sacrifice,  the  property  sacri* 
ficed  is  in  such  danger  as  fairly  to  be  deemed  worthless,  except  in 
comparison  with  other  subjects  in  the  same  peril. 

Third  The  damage  by  the  water  thrown  in  to  save  the  cargo 
on  fire  in  the  hold  of  the  ship,  and  also  that  by  the  scuttiing  of 
the  ship^  is  a  proper  subject  to  be  made  good  by  contribution. 

These  were  acts  intentionally  done  for  the  general  benefit^     . 
which  was  actually  promoted  thereby.    {Bimard  v.  Adams,  10   jfn 
Howard  R  270.)  '  ' 

DuER,  J.,  announced  the  decision  of  the  court,  and  after  stat- 
ing the  &cts  and  the  conclusions  at  which  the  court  had  arrived, 
he  observed,  that  Mr.  Justice  Hoffinan  had  prepared  an  opinion, 
the  result  of  their  joint  deliberations,  in  which  these  conclusions 
and  the  reasons  upon  which  they  were  founded,  were  very  fully 
stated.  There  was  only  a  single  question,  he  said,  in  relation 
to  which  he  was  not  prepared,  nor  inclined,  to  assent  to  the  views 
that  were  contained  in  the  opinion  of  his  brother,  which,  in  all 
other  respects,  was  to  be  regarded  as  that  of  the  court  He  was 
strongly  inclined  to  the  opinion,  that  the  loss  of  the  masts  and 
spars  that  were  cut  away  when  they  were  actually  on  fire,  and 
their  destruction  was  certain,  and  their  value  wholly  gone,  and 
when  it  was  only  by  cutting  them  away  that  the  fire  could  be  so 
reached,  as  to  afford  a  hope  that  it  could  be  extinguished,  and  the 
act  was  therefore  a  positive  duty,  and  not  a  deliberate  sacrifice, 
was  a  loss,  not  to  be  made  good  by  a  contribution,  but  to  be  borne 
exclusively  by  the  owners  of  the  ship  and  their  insurers;  in  other 
words,  was  a  particular,  and  not  a  general,  average.  He  added, 
that  such  would  probably  have  been  his  opinion,  even  if  the  cut- 
ting away  of  the  masts  and  spars  had  been  attended  with  that 
success  in  saving  the  vessel  and  cargo,  which  for  a  short  time 
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seemed  to  follow  it  Looking  at  all  the  fiusts  of  the  case,  he 
thought  it  very  difficult  to  say  that  the  cutting  away  of  the  maflts, 
&c.,  created  a  loss  at  all ;  and  still  more  so,  that  the  loss,  if  any 
was  created,  was  a  fit  subject  for  contribution,  within  any  defini* 
tion  of  a  genera]  average  loss  and  general  average  contribution 
that  had  been  given  by  any  jurist,  or  adopted  by  any  court 
After  an  attentive  consideration  of  the  best  authorities,  he  would 
venture  to  give  what  he  deemed  to  be  a  true  and  full  definition 
of  the  circumstances  that  give  rise  to  a  general  average  loss  and 
contribution,  and  would  say,  that  a  loss,  for  which  alone  a  general 
contribution  may  be  justly  claimed,  is  proved  to  exists  when  it 
appears,  that  a  deliberate  sacrifice  was  made  of  the  property  of 
one  person,  with  a  view  to  the  preservation,  from  a  common  and 
imminent  peril,  of  the  property  of  all  engaged  in  the  same  ad- 
venture ;  and  when  it  also  appears,  that  the  effect  of  the  sacrifice 
was  to  save  the  property^of  those  required  to  contribute,  from  the 
destruction  with  which  it  was  then  threatened.  This  definition, 
he  was  convinced,  although  he  did  not  think  it  then  necessary  to 
support  his  opinion  by  a  quotation  of  the  passages  on  which  he 
relied,  corresponded,  substantially,  with  the  views  of  Emerigon, 
Pothier,  and  Pardessus,  and  of  Chancellor  Kent,  Amould,  and 
Phillips.  The  Judge  then  read  a  translation  which  he  had  made 
of  an  important  passage  from  "  Benecke's  System  of  Marine  In- 
surance," as  illustrating  very  clearly  the  reasons  that  had  led  to 
the  inclination  of  his  own  mind,  remarking,  that  in  his  judgment^ 
the  opinions  of  Benecke,  upqn  all  questions  in  the  law  of  insu- 
rance, involving  practice  as  well  as  theory,  from  his  long  personal 
experience  as  a  merchant  and  underwriter,  in  addition  to  his  high 
qualifications  and  extensive  learning  as  a  jurist,  were  entitled  to 
more  weight  and  authority  than  those  of  any  other  elementary 
writer,  foreign  or  domestia* 

The  following  is  the  passage  that  was  cited : — 

"  It  is  in  all  cases  the  duty  of  the  master  to  exert  his  utmost 
diligence,  and  use  all  the  means  within  his  power,  to  rescue  the 
ship  and  cargo  entrusted  to  his  care  from  a  peril  in  which  they  are 
actually  involved,  and  if  while  thus  engaged,  the  sails  or  masts 


*  Vld«,  Ai  to  the  character  of  Benecke  and  hU  writings^  1  I>acr,  on  Insoranee, 
Moond  Introdactory  Leetore^  pp.  48,  49. 
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axe  broken  or  destroyed,  or  the  hidl  of  the  vessel  Injured,  the 
damage  is  not  a  subject  of  compensation  by  a  general  average,  for 
when  the  master  has  only  done  that  which  he  was  certainly  bound 
to  do,  his  acts  are  not  the  result  of  deliberation  and  choice.  The 
case  is  still  stronger,  if  the  condition  of  the  vessel,  fix>m  the 
nature  and  action  of  iJie  peril,  was  such,  that  without  a  voluntary 
destruction  of  a  part,  the  destruction  of  the  whole  was  certain 
and  inevitable.  Then  it  cannot  be  said,  that  there  was  any  sacri- 
fice of  that  which  had  already  lost  its  entire  value,  and  where  there 
is  no  sacrifice,  there  is  no  loss,  for  which  a  contribution  may  be 
claimed.''    (Benecke  Sistema  delle  Assicur.  vol.  4,  p.  844.) 

After  reading  this  passage,  the  Judge  observed  that  it  was  need- 
less to  point  out  the  application  of  the  remarks  to  the  case  before 
the  court — ^it  was  obvious — ^but  it  was  proper  to  add,  that  there 
was  one  circumstance  by  which  the  case  before  them  was  pecu- 
liarly distinguished,  not  only  from  any  reported,  but  firom  any 
supposed  by  text-writer&  The  cutting  away,  so  far  from  being  a 
sacrifice,  of  the  masts  and  spars,  was  a  measure  for  their  preservation. 
So  far  from  destroying  any  value  which  they  then  had,  it  was  the 
onl7  means  by  which  any  part  of  their  original  value  could  be 
restored  and  saved.  It  was  unnecessary,  however,  (Mr.  Jastice 
Duer  further  said,)  to  decide  whether  the  cutting  away  of  the 
masts  and  spars  was  a  voluntary  sacrifice  of  property  having 
valae,  since,  if  a  sacrifice,  as  it  had  contributed  in  no  degree  to  the 
preservation  of  vessel  and  cargo,  it  was  not  a  subject  for  compen- 
sation by  those  who  had  derived  no  benefit  from  the  act ;  and  in 
this  Mr.  Justice  Hofiman  and  himself  were  entirely  agreed. 

Hoffman,  J. — ^The  complaint  presents  the  following  case : — 
That  on  the  16th  of  December,  1853,  John  B.  Eitching  shipped 
on  board  of  the  vessel  called  the  Great  Republic,  then  lying  in 
the  port  of  New  York,  six  hundred  tierces  of  mess  beef,  of  the 
value  of  $16,900,  to  be  carried  in  and  aboard  of  such  ship  from 
the  port  of  New  York  to  Liverpool,  ther^  to  be  delivered.  The 
bills  of  lading  were  endorsed  to  the  plaintifis,  and  the  right  of 
Kitching  in  the  beef  transferred  to  them. 

That  on  the  26th  of  December,  1868,  the  ship  took  fire,  and 
was  so  badly  damaged  and  burnt,  that  she  was  rendered  incapable 
of  sailing,  and  the  voyage  was  abandoned.    That  the  beef  was  dis- 
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charged  from  the  ship,  and  delivered  to  the  defendants,  who,  with 
the  assent  of  all  parties,  became  receivers  of  the  cargo  and  ship,  and 
of  the  proceeds  of  such  parts  as  were  proper  to  be  sold,  and  were 
to  pay  over  such  proceeds,  to  the  parties  who  might  be  entitled. 

That  on  the  1st  of  February,  1864,  the  defendants  caused  to  be 
sold  at  public  auction  five  hundred  and  ninety-five  of  such  six 
hundred  tierces  of  beef,  and  about  the  ISth  of  February,  collected 
the  proceeds  thereof,  viz. :  the  sum  of  $14,416.87 ;  that  they  be- 
came liable  to  pay  such  amount,  and  were  requested  to  do  so,  after 
deducting  their  reasonable  commissions  of  $860.42,  which  they 
had  refused. 

The  answer  of  the  defendant  states : — 

That  besides  the  beef  of  the  plaintiffs  shipped  on  board  the 
vessel,  there  was  a  large  cargo  belonging  to  other  persons,  to  be 
carried  in  like  manner  to  Liverpool,  according  to  the  tenor  of 
sundry  biUs  of  lading,  excepting  only  the  danger  of  the  seas  and 
fire.  The  breaking  out  of  a  fire  in  Front  street,  and  its  commu- 
nication to  the  ship,  is  then  stated,  by  which  she  and  her  cargo 
were  put  in  imminent  peril  of  destruction ;  and  to  preserve  them, 
it  became  necessary  to  cut  away  the  masts,  which  was  done,  and 
in  doing  which,  oth^r  portions  of  the  ship,  and  of  the  cargo  in  her, 
were  necessarily  greatly  injured  and  damaged. 

That  by  reason  of  the  cutting  away  of  the  masts,  and  of  the 
damage  and  loss  necessarily  occasioned  thereby  to  other  por- 
tions of  the  ship,  and  to  the  cargo,  the  said  tierces  of  beef  and 
other  portions  of  the  cargo  laden  on  board,  were  saved  and  pre- 
served ;  and  hence,  that  the  plaintiffs  became  liable  to  contribute 
to  the  amount  of  such  losses,  damages,  and  expenses,  voluntarily 
incurred  as  aforesaid,  in  a  general  average.  That  the  plaintiff 
had  agreed,  that  so  much  as  they  might  be  thus  responsible  for 
should  be  retained  out  of  the  proceeds  of  the  sales  of  the  bee£ 
Such  sales  had  been  made  by  the  defendants,  as  general  agents 
of  all  parties  by  consent,  and  amounted  to  the  sum  of  $14,056.45, 
after  deducting  their  commissions;  and  that  the  amount  for  which 
the  defendants  were  liable,  upon  such  general  average,  was  the 
sum  of  $11,841.70 — ^leaving  a  net  balance  due  of  $2,214.75,  which 
the  defendants  offered  to  pay. 

The  cause  was  tried,  before  the  Ohief  Justice  and  a  jury,  in 
March,  1855.    A  verdict  was  taken,  by  consent,  in  &vor  of  the 
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plaintii&,  for  tlie  sum  of  $14,056.45,  damages,  and  $1,500,  for 
interest,  *' subject  to  the  opinion  of  the  court,  at  Oeneral  Term,  on 
the  questions  of  law,  arising  upon  the  statement  and  adjustment 
of  general  average,  and  subject,  also,  to  adjustment  of  the  amount 
of  said  verdict  by  the  court,  and  with  liberty,  to  either  party,  to 
turn  the  case  into  a  biQ  of  exceptions." 

Upon  the  trial,  the  counsel  of  the  plaintiffs  read  the  pleadingg, 
and  rested. 

The  counsel  of  the  defendant  then  read  a  statement,  purporting 
to  be  an  adjustment  of  the  general  average,  in  the  case  of  the  ship 
Great  Republic.  It  was  agreed,  and  is  so  stated  in  the  case,  "  that 
the  ^ts,  and  matters  of  fact,  in  the  same,  are  to  be  taken  as  testi- 
fied to,  by  the  master  and  officers  of  the  ship  having  knowledge 
thereof,  but  no  conclusions  of  law  thereon  are  to  be  regarded." 

By  the  stipulation  of  counsel,  at  the  hearing,  this  is  to  be  con- 
sidered as  leaving  the  court  to  draw  any  conclusion  of  &ct  from 
the  statement  of  the  adjusters,  as  if  from  depositions  of  witnesses, 
whether  such  conclusions  are  consistent  or  inconsistent  with  those 
of  the  adjusters.  Probably,  this  is  the  legal  effect  of  the  agreement 
stated  in  the  case.  Conclusions  of  law  are,  of  course,  left  to  be 
drawn  by  the  court 

I  think  that  it  will  tend  to  precision  in  understanding,  and 
correctness  in  deciding,  the  case,  that  the  facts  be  ascertained  as 
they  existed  at  two  distinct  periods : — one  embracing  tlie  time  be- 
tween the  discovery  of  the  fire,  and  the  time  when,  in  the  language 
of  the  finding,  '^  the  fire  on  the  deck  was  put  out,  and  it  was  sup- 
posed the  ship  and  cargo  were  saved ;"  and  the  other,  from  that 
period  until  the  ship  was  raised  from  the  bottom,  to  which  she 
had  been  sunk,  and  the  cargo  was  taken  out. 

I.  About  midnight,  of  the  26th  of  December,  1858,  the  ship 
was  lying  at  the  foot  of  Dover  street,  with  nearly  all  her  cargo  on 
board,  and  her  sails  bent  below  the  royals.  The  cargo  consisted, 
chiefly,  of  whe^t,  flour,  cotton,  and  rosin.  A  fire  broke  out  in 
Front  street,  nearly  in  a  line  with  the  ship,  as  the  wind  was  then 
blowing.  The  watchman  awoke  the  second  mate,  with  information 
of  the  fire,  and  that  coals  were  falling  about  the  ship.  All  hands 
were  called,  and  stationed.  Men  were  sent  into  the  fore,  main, 
and  mizzen  tops,  with  buckets. 

The  foresail  soon  burst  into  a  flame.    Attempts  to  beat  out  the 
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fire  fidled,  and  the  men  stationed  in  the  foretop  were  driven  out  of  it 
The  mizzen-topsail,  and  mizzen-topgallantsail  had  then  taken  fire. 
The  crew  attempted  to  extinguish  this,  and  to  cut  the  sails  adrifi^ 
fix)m  the  yards.  These  eflbrts  were  vain,  the  dry  cotton  canvas  soon 
being  a  sheet  of  flame.  The  firemen  had,  about  this  time,  arrived, 
with  their  engines,  but  would  not  work  on  board,  or  near  the  ship, 
for  fear  of  the  blocks  and  other  articles,  on  fire  aloft,  falling  on  them. 
It  was  then  concluded,  for  the  preservation  of  the  ship  and  cargo, 
to  cut  away  the  nftists. 

At  that  time,  the  sails,  spars  and  rigging  at,  and  the  heads  o^ 
the  lower  ntasts,  were  on  fire.  No  material  damage  had  been  done 
to  the  spars  by  fire. 

In  executing  this  determination,  the  forestay  and  foretopmast- 
stay  were  first  cut  away,  and  fell  over  the  starboard-rail  into  the 
dock.  The  foretopmast  broke  short  off,  and  fell  down,  endways, 
through  three  decks,  being  on  fire  at  the  time,  and — as  hereafter 
particularly  noticed — set  the  cargo  and  lower  part  of  the  vessel  on 
fire.  The  mainmast  was  next  cut  away,  and,  in  falling,  carried 
with  it  the  mizzen  and  spanker  masts,  by  the  deck.  The  masts, 
spars,  &c.,  in  filing,  crushed  the  boats,  rails,  &c.,  on  the  starboard 
side,  and  the  houses  on  deck,  broke  the  steam-engine,  and  did  other 
damage.  The  houses,  &c,  on  the  upper  deck,  were  all,  more  or  less, 
on  fire  at  the  time. 

Afl;er  the  masts,  spars,  &c.,  were  cut  away,  the  firemen  came  on 
board,  with  their  hose,  and  finally  succeeded  in  putting  out  the  fire 
on  deck,  and  it  was  supposed  that  the  ship  and  cargo  were  saved ; 
but  all  the  houses,  companion-ways  on,  and  the  upper  deck,  rails, 
&c.,  abaft  the  mainmast,  were  badly  burned.  The  cabin  in  the 
upper  between-decks,  with  all  its  furniture,  the  stem  of  the  ship, 
rudder-heads,  stores,  spare  sails,  and  a  quantity  of  bread,  in  the 
upper  between-decks,  also  perished. 

It  is  also  found,  that  the  masts,  spars,  &c.,  cut  away,  were  nearly 
destroyed,  by  fire,  after  they  fell,  on  deck. 

The  fire,  on  and  about  the  upper  deck,  being  extinguished, 
several  streams,  of  the  engines,  were  removed  to  another  fire, 
which  had  broken  out  in  the  city.  Aftier  this,  it  was  discovered 
that  the  cargo  was  on  fire,  in  the  lower  between-decks,  caused  by 
the  foretopmast  falling  through  the  decks,  being  on  fire  at  the  time. 
The  subsequent  measures  were  then  taken,  as  hereafter  noticed. 
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1.  The  first  question  is  this:  Suppose  the  expectations  entertained 
at  this  period,  when  some  of  the  engines  were  carried  off,  had  been 
realized,  and  the  disaster  arrested,  would  there  not  have  been  a 
case  made,  as  to  many  items,  for  a  general  average  ?  The  forestaj, 
the  foretopmast-stajr,  the  mainmast^  the  mizzen  and  spanker  masts, 
were  voluntarily  cut  away ;  the  heads  only  of  the  masts  were  on 
fire ;  they  were  destroyed  after  they  fell,  on  deck :  so  the  spars 
had  received  no  material  damage,  and  were  burnt  on  deck.  The 
boats,  sails,  &c.,  the  steam-engine,  and  houses  on  deck,  were  injured 
directly  by  the  cutting  away  of  the  masts.  The  evidence  shows 
that  these  articles  were,  at  the  moment  of  the  act  of  destruction, 
of  an  appreciable  and  considerable  value.  Had  they  fallen  into 
the  dock,  and  been  reclaimed,  they  would  certainly  have  yielded 
a  considerable  sum  to  the  owners. 

The  general  rule  is,  that  the  cutting  away  of  masts,  sails,  boats, 
&c.,  is  an  ordinary  subject  of  contribution.  It  is  true, "  that  nothing 
but  the  presence  of  imminent  danger  will  entitle  the  owner  to  make 
such  a  claim ;  and  the  sacrifice  must,  at  least,  be  the  apparent  cause 
of  extricating  the  ship  from  her  perilous  situation."  (Stevens  on 
Average,  p.  66 ;  Biddey  v.  Pesgrave^  1  East.  220 ;  Abbot  on  Ship- 
ping, p.  834,  citing  Marsham  v.  DxUry ;  Select  Cases  of  Evidence, 
p.  58 ;  Arnold's  Marine  Insurance,  §  827.)  %. 

But  there  is  much  authority  to  show,  that  the  demand  for  con-  i 
tribution  is  not  limited  to  cases  where  the  voluntary  act  both  com-    ) 
mences  and  completes  the  destruction  of  the  subject  for  which  it    J 
is  claimed.    It  extends  to  cases  where  accidental  peril  has  begun,    \ 
and  the  voluntary  act  has  consummated,  that  destruction.  ^ 

A  distinguished  French  writer,  M.  Pardessus,  discusses  this  sub- 
ject, in  a  series  of  remarks  of  much  pertinence  to  the  present  case. 
He  states  the  two  general  rules :  first,  that  when,  by  an  ordinary 
peril  of  the  sea,  a  mast  is  broken,  a  boat  detached,  or  a  leak  dis- 
closed, such  accidents  are  matter  of  simple  average,  to  be  borne  by 
the  owner  of  the  ship,  and  not  subjects  for  contribution;  and  next, 
that  if|  during  a  storm,  or  a  combat,  it  is  found  necessary,  for  the 
purpose  of  relieving  the  ship,  or  &cilitating  a  manoeuvre,  to  cut 
away  a  mast,  or  make  any  other  sacrifice,  that  must  be  considered 
as  a  case  of  common  average. 

He  then  proceeds :  "  that,  in  combining  these  two  rules,  it  results, 
that  if  a  blaist  of  wind  had  broken  the  mast^  and  then,  for  the  safety 
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of  the  ship,  it  was  necessary  to  complete  the  fracture,  and  cast  it, 
with  sails  and  rigging,  into  the  sea,  that  last  measure  will  form  a 
case  for  common  contribution,  and  the  amount  will  be  determined, 
according  to  the  value  of  the  mast  and  appendages,  at  the  time  of 
the  breaking  produced  by  the  accident  Before  the  determination 
to  make  the  sacrifice,  it  was  but  a  case  of  simple  average.'*  (Art 
737,  738,  Pardessus'  Droit  Commercial,  vol.  8.) 

Emerigon  states  the  same  rule :  "  It  is  particular  average,  if  the 
mast  is  carried  away  by  the  force  of  the  wind,  without  the  concur- 
rence of  man.  But  if^  the  wind  having  broken  the  mast,  the  frac- 
ture is  obliged  to  be  finished,  and  the  mast  thrown  into  the  sea, 
with  sails  and  rigging,  it  is  then  a  general  average,  for  the  value 
of  the  mast  and  accessories,  in  the  state  the  whole  was  in  when 
broken."    (Meredith's  Translation,  p.  480.) 

The  case  of  the  Red  Lion^  mentioned  by  Magens,  (vol.  1,  181,) 
carries  this  doctrine  as  far  as  it,  perhaps,  will  bear.  It  was  an 
average,  settled  at  Hamburgh.  In  a  storm,  the  bowsprit,  with  the 
lower  yard  and  sail,  were  broken  to  pieces,  and  carried  overboard. 
By  the  rolling  of  the  ship,  the  foremast,  with  the  foretopmast| 
topgallant-mast-stay,  shrouds,  main-stay,  main-topgallant-mast,  with 
the  whole  set  of  sails,  went  overboard.  They  were  all  immediately 
cut  away,  to  get  quit  of  them,  lest,  by  their  woncing,  the  ship  should 
go  to  the  bottom.  They  cut,  also,  a  maintop-stay  in  pieces,  to  cover 
and  preserve  the  cables.  They  found  it  necessary  to  return  to  the 
Elbe,  where,  after  some  other  disasters,  they  arrived.  The  ship 
was  unloaded  and  repaired. 

The  Dispacheur  adjusted  the  general  average  of  these  losses,  in 
a  manner  which  Magens  approves.  All  the  above  items  were 
brought  into  general  average,  except  the  maintop-stay. 

The  propositions,  thus  stated,  are,  indeed,  to  a  considerable  ex- 
tent, contested,  by  both  Mr.  Stevens  and  Mr.  Benecke,  (pp.  67  and 
111.)  The  latter  admits  of  an  exception,  when  the  accident  occurs 
in  sight  of  port,  which  the  vessel  might  have  reached  without 
cutting  the  rigging,  and  the  measure  is  adopted  to  facilitate  the 
manoeuvring,  and  give  a  better  chance  of  preservation.  The  rig- 
ging cut  away  ought  then  to  be  allowed  for.  There  would  then 
be  a  sacrifice. 

Mr.  Phillips  does  not  concur  in  the  views  of  these  writers.  Mr. 
Amould  states  the  rules  in  accordance  with  the  foreign  authorities^ 
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(vol.  2,  p.  894,)  and  in  the  case  of  Nicharson  v.  Tyson^  (8  Mass.  Rep, 
467,)  is  in  point,  with  the  qualification,  that  the  value  to  be  paid 
for  is  only  that  of  the  masts  and  spars,  after  they  were  cast  over- 
board, and  were  hanging  by  the  sides  of  the  vessel. 

But  now  arises  a  point,  the  subject  of  no  little  discussion  and 
difficulty.  The  masts  and  spai^  it  is  insisted,  must  have  been 
destroyed ;  for  them  there  was  no  possibility  of  safety.  When  cut 
away,  they  were,  indeed,  of  a  considerable  value ;  but  that  is  not 
enough— the  thing  destroyed  must  have  been  in  such  a  position  aa 
that  there  was  a  possibility  of  saving  it,  as  well  as  of  saving  that  for 
whose  safety  it  was  given  up.  What  is  certain  of  being  destroyed, 
cannot  be  treated  as  of  any  value — cannot,  therefore,  be  allowed  for. 
It  may  be  conceded  that  the  masts,  &c,  were  of  value  when  cut 
away :  that  is,  had  a  sudden  flood  of  rain  extinguished  the  fire, 
they  would  have  been  of  value ;  but,  as  exposed,  and  under  the 
actual  circumstances,  they  were  of  no  value.  Their  positive  value 
only  arose  from  their  being  cut  awa;^,  and  existed  as  to  such  only 
as  fell  overboard. 

So  distinguished  a  writer  as  Mr.  Benecke  gives  this  view  the 
sanction  of  his  authority.  He  says : — "  If  the  master's  situation 
was  such,  that,  btit  for  a  voluntary  destruction  of  a  part  of  the 
vessel  or  her  furniture,  the  whole  would  certainly  and  imavoida- 
bly  be  lost^  he  cannot  claim  contribution ;  becaiftse  a  thing  cannot 
be  said  to  have  been  sacrificed  which  had  already  ceased  to  have 
any  value."    (P.  288,  London  ed.) 

In  commenting  upon  this  subject,  Mr.  Phillips  makes  the  foL 
lowing  remarks,  (vol.  2,  p.  66,  ed.  1858.)  "  The  correctness  of 
this  position  admits  of  great  doubt.  It  is  inconsistent  with  cases 
of  undisputed  claim  for  contribution,  as,  for  instance,  composition 
with  pirates.  The  more  imminent  the  peril  is,  the  less  questiona- 
ble seems  to  be  the  claim  for>contribution  on  account  of  a  sacrifice 
made  to  avoid  it"  "  If,  indeed,  the  thing  abandoned  is  itself  so 
exposed  to  destruction  that  it  cannot  possibly  be  retrieved  and 
saved,  and  its  abandonment  cannot  possibly  contribute  to  the 
safety  of  the  ship  or  crew,  cargo  or  freight,  there  may  be  ground 
of  objection  to  contribution.  But  in  cases  of  such  objection,  the 
construction  will  be  very  liberal  in  favor  of  contribution." 

In  the  (Mumbian  Insurance  Co.  v.  AMy^  (18  Peters,  881,)  the 
special  verdict  found,  ''  that  the  captain  in  this  situation,  finding 
D.— V.  27 
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no  possible  means  of  saving  the  yessel  or  cargo,  and  preserving 
the  orew,  slipped  his  cables  and  ran  the  vessel  ashore."  The  ship 
was  allowed  for. 

So  in  Bernard  v.  Adams,  (10  Howard,  278,)  the  captain  thought 
it  impossible  to  get  bj  a  point  without  being  wrecked  and  lost; 
he,  therefore,  directed  the  course  of  the  vessel  towards  the  shore. 
The  ship  was  not  utterly  broken  up ;  but  it  would  cost  more  to 
get  her  off  than  she  was  worth.    She  was,  therefore,  sold 

Justice  Grier  presents  the  charge  of  the  Judge  as  if  thus  made : 
**  That  if  the  jury  believed,  that  there  was  imminent  peril  of  being 
driven  on  a  rodcy  and  dangerous  coast,  where  the  vessel  would 
have  been  inevitably  wrecked,  with  loss  of  ship,  cargo,  and  crew, 
and  that  the  immediate  peril  was  avoided  by  stranding  her  at  a 
less  dangerous  place,  it  was  a  case  for  contribution."  The  learned 
Judge  enters  into  a  minute  criticism  of  the  phrase  inevitable,  and 
other  expressions. 

He  states  the  proposition  of  the  plaintiffs'  counsel  thus: — "If 
the  conmion  peril  was  of  such  a  nature  that  the  thing  cast  away  to 
save  the  rest  would  have  perished  any  how,  even  if  not  selected 
to  suffer  in  place  of  the  whole,  there  can  be  no  contribution."  He 
then  proceeds : — "  If  this  be  the  m^ing,  and  we  can  discover  no 
other,  it  is  a  denial  of  the  whole  doctrine  upon  which  the  claim 
for  general  average  has  its  foundation." 

We  cannot  but  observe  that  it  is  contrary  to  truth  of  reasoning, 
as  well  as  to  philology,  to  say,  that  a  peril  is  inevitable  in  refer- 
ence to  the  whole  subject  exposed  to  it,  when  the  event  shows  that 
a  portion  of  that  subject  escaped.  The  good  sense,  and  the  result 
of  the  two  cases  in  the  Supreme  Court  of  the  United  States,  seems 
to  me  this : — 

A  state  of  things  may  exist,  and  in  those  cases  did  exist,  in 
which  a  certain  and  common  destruction  appeared  inevitable,  if 
nothing  was  done.  But  if  an  act  was  done,  and  it  resulted  in 
evading  the  peril  as  to  part  of  the  subjects  exposed,  but  another 
part  was  lost  in  the  act,  the  latter  shall  be  allowed  for ;  and  this, 
although  the  peril  incurred  as  to  that  part  was  just  as  sure  of 
leading  to  its  destruction,  as  the  peril  to  which  it  was  originally 
exposed 

Let  the  case  of  the  Hope,  and  that  of  the  Brutus^  be  tested  by 
the  rule  advocated  by  Mr.  Benecke.    The  vessel  was,  according 
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to  the  best  judgment  that  existed  in  the  case,  certain  of  being  ut- 
terly lost  She  was  then,  at  the  moment  of  the  act  determined 
upon,  of  no  value.  But  the  act  of  stranding  her  in  another  place, 
while  it  brought  no  greater  or  other  peril  to  herself  was  the  means 
of  saying  the  cargo;  and,  for  that  preservation,  the  cargo  con- 
tributed to  meet  her  loss. 

This  reasoning  derived  from  these  decisions,  seems  to  me  irre- 
sistible, upon  the  hypothesis  of  success  now  presented.  The  masts 
and  spars  were  cut  away  to  enable  the  firemen  to  come  on  board, 
and  to  use  the  most,  if  not  the  only  efiectual  measures,  to  avert 
the  danger.  They  succeeded  in  extinguishing  the  fire,  so  that 
entire  success  was  apparently  the  consequence  of  the  act  The 
masts  and  spare  were  of  considerable  value  at  the  moment  of  their 
premeditated  destruction,  as  well  as  the  ship  Hope  at  the  moment 
before  her  stranding.  Every  element  in  Mr.  Justice  Grier's  prop- 
ositions, as  to  what  makes  a  case  of  general  average,  is  included 
here.  There  was  a  common  danger,  in  which  all  participated — ^a 
danger,  apparently,  inevitable  to  all,  if  no  act  of  man  averted  it 
There  was  a  transfer  of  this  imminent  peril,  from  the  whole  to  a 
portion  of  the  whole.  The  act  was  eminently  calculated  to  pre- 
serve the  residue  of  what  was  exposed,  and  seemed,  for  a  time,  to 
have  done  so. 

I  apprehend  then,  that  although  a  fortuitous  cause  has  begun 
the  work  of  destruction  of  part  of  a  ship — ^if  a  voluntary  act  com- 
pletes it)  and  that  act  averts  or  diminishes  the  damage  to  the 
cargo  and  rest  of  the  ship,  there  is  ground  for  contribution ;  and 
that  this  rule  is  equally  applicable,  whether  it  is  certain  that  the 
fortuitous  cause  would  have  destroyed  that  portion  if  left  alone, 
or  not 

My  own  examination  has  thus  led  to  the  conclusion,  that  in  the 
present  case  the  damage  to  the  masts,  spars,  railing,  and  some 
other  articles,  would  have  proved  a  case  for  general  average,  had 
the  result  of  cutting  them  away  been  finally  successful.  But  my 
associate,  Mr.  Justice  Duer,  is  much  inclined  to  a  different  view 
of  the  point ;  and  I  may  well  distrust  my  own  conclusions,  when 
they  do  not  meet  the  approval  of  one  who  has  made  commercial 
law  the  subject  of  such  extended  and  profound  examination.  Stilly 
the  propositions  of  the  adjusters,  and  the  points  argued  by  coun- 


420  CASES  IN  THE  SUPERIOR  COURT. 

Lee  T.  Grinnell. 

8el,  have  m^e  it  proper  to  discuss  and  express  my  opinion  upon 
the  subject. 

It  happily  does  not  become  essential  to  decide  this  question,  in 
consequence  of  the  conclusions  we  have  arrived  at  upon  another 
point,  which  I  now  proceed  to  state. 

2.  I  have  before  noticed  the  rapid  progress  of  the  flames,  and  the 
unavailing  efforts  of  the  crew  to  arrest  them — ^the  arrival  of  the 
engines,  and  the  circumstances  which,  for  a  short  period,  rendered 
their  arrival  useless.  The  blocks  and  other  articles,  which  were 
falling  from  aloft  upon  the  deck,  menaced  the  firemen  with  a  need- 
less peril,  and  they  refused  to  board  the  ship,  unless  the  masts 
were  cut  away.  The  moment  this  was  done,  their  labors  were 
bestowed,  and  were  effectual.  The  whole  peril  appeared,  for  an 
interval,  subdued  and  averted — success  seemed  to  have  rewarded 
the  efforts  of  those  engaged,  and  preservation  to  have  been  won 
when  the  sacrifice  was  consummated. 

But  these  hopes  and  expectations  were  illusory.  The  interval 
of  apparent  security  was  the  period  of  the  most  imminent  and 
fearful  peril.  All  the  measures  adopted  for  safety  proved  sources 
of  destruction.  The  triumph  of  energy  and  skill  was  momentary, 
and  even  for  that  moment  delusive. 

Sed  non  idciroo  flammiB  atque  inoendia  vires 
Indomitas  poeuere ;  udo  sub  robore  viyit 
Stupa^  Tomens  tardom  famum ;  Icntusque  carinam 
Est  vapor. 

II.  This  unfortunate  result  brings  us  to  the  consideration  of  the 
facts  attending  the  second  period  of  the  accident ;  and  it  is  neces- 
sary to  understand  these  fiicts  and  circumstances,  with  regard  to 
two  points  of  the  case. 

First.  Whether  they  displace  the  apparent  right  to  a  contribu- 
tion for  the  masts,  &c.,  cut  away,  assuming  such  a  right  to  have 
existed. 

Next,  (and  of  fiir  more  importance,)  Whether  they  give  a  founda- 
tion to  the  claim  for  contribution  for  nearly  two-thirds  of  the  orig- 
inal value  of  the  ship,  and  for  about  one  half  of  the  cargo,  as  well 
as  for  the  freight 

And  this  last  question  is  to  be  examined,  also,  in  connection  with 
all  the  facts  fix>m  the  commencement  to  the  end  of  the  disaster. 
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It  is  found,  that  after  the  fire  on  and  about  the  upper  deck  had 
been  extinguished,  and  several  engines  had  been  removed  to  at* 
tend  a  fire  in  another  part  of  the  city,  it  was  discovered,  that  the 
ship  and  her  cargo  were  on  fire  in  the  lower  between-decks, 
caused  by  the  foretopmast  falling  down  through  the  decks,  (it  be- 
ing on  fire  at  the  time,)  and  thus  setting  the  cai^o  and  the  ship  in 
the  lower  between-decks  on  fire.  When  discovered,  the  fire  had  such 
headway  that  all  attempts  to  extinguish  it  from  above  were  soon 
found  to  be  fiiiitless;  and  the  ship  was,  therefore,  scuttled  in  three 
separate  places,  and  soon  sunk  down  ten  feet,  when  she  struck  the 
bottom.  Every  effort  to  put  out  the  fire  was  ineffectual,  and  the 
ship  burned  for  two  days,  when,  being  burned  to  the  water's  edge 
firom  aft  to  about  the  foremast,  it  was  extinguished.  The  cargo 
was  burned  badly  in  the  second  and  third  between-decks ;  but 
that  in  the  lower  hold  was  only  damaged  by  water. 

Up  to  the  time  of  cutting  the  masts  away,  the  cargo  had  sus- 
tainai  no  damage  by  either  fire  or  water;  nor  was  it  damaged  by 
the  water  thrown  in,  or  on  the  ship,  to  extinguish  the  fiames  on 
the  upper  and  in  the  upper  between-decks ;  and  not  until  the  fire 
was  discovered  below,  caused  by  the  falling  of  the  foretopmast 
through  the  decks,  did  it  sustain  any  damage,  by  either  fire  or 
water. 

The  grain  in  the  lower  hold  had  swelled  so  as  to  break  the 
knees  and  beams  of  the  lower  deck,  and  otherwise  badly  strain 
and  injure  the  ship. 

The  vessel  was  afterwards  floated — ^the  cargo  taken  out,  and  the 
ship  condemned  and  sold. 

1.  The  first  question  is  as  to  the  effect  of  these  events  upon  the 
right  to  contribution  for  the  masts,  &c.,  cut  away,  supposing  it  to 
have  been  otherwise  due. 

I  consider  the  true  rule  to  be,  that  the  achievement  of  the  objeciV 
designed,  even  for  a  very  short  period  of  time,  will  be  sufiicient  I 
to  justify  contribution  notwithstanding  a  subsequent  loss,  providecy 
the  ultimate  loss  results  from  a  new  peril. 

Emerigon  states  the  case  of  a  jettison  saving  the  vessel,  which 
is  then  wtecked  in  another  place.  Yet  for  the  time,  she  had  been 
saved  by  means  of  the  jettison,  and  what  is  ultimately  preserved 
should  make  it  good.    (Emerigon,  476,  Meredith's  edition.) 

Yalin,  however,  observes,  that  if  the  effect  is  only  to  comfort 
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the  ship— if  the  storm  recommences,  though  after  some  horns  of 
interruption  or  diminution,  and  the  vessel  is  lost,  though  several 
dajs  after  the  jettison,  there  is  no  contribution,  (cited  ibid«)  If 
the  jettison  and  shipwreck  (says  Pothier)  are  caused  by  the  same 
tempest,  the  effects  saved  shall  not  contribute  to  those  thrown  into 
the  sea.  (Pothier,  No.  114.)  M.  Rogron,  in  his  Code  Francais 
Expliqu^,  (Paris,  1855,)  in  his  comment  upon  article  423  of  the 
Code  of  Commerce,  lays  down  the  same  rule. 

(Pardessus  presents,  as  the  rule  of  the  French  Law,  this  proposi- 
tion : — ''  That  if  once  the  danger  for  which  the  sacrifice  had  been 
made  is  avoided — ^for  example,  that  the  tempest  is  ended,  or  the 
ship  has  escaped  from  the  enemy,  even  if  it  is  for  a  slight  inter- 
val— contribution  is  due.  The  important  point  is,  not  to  confound 
the  continuation  of  the  same  accident,  though  aft;er  an  interval, 
with  a  new  accident  If  the  things  saved  meet,  afterwards,  with 
new  injuries,  those  subsequent  events,  independent  of  the  first, 
(though  they  may  be  extremely  close  to  them,)  do  not  prevent 
that  the  things  which  escaped,  more  or  less  injured  by  the  new 
accident,  and  come  to  port,  should  pay  the  first  debt  The  goods, 
thus  subsequently  damaged,  contribute  according  to  their  real 
value  at  the  time  and  place  when  contribution  is  adjusted.  If 
they  have  perished  in  the  voyage,  though  in  consequence  of  a 
subsequent  event,  the  owners  are  not  held  liable."    (Art  743.) 

The  case  of  Walker  v.  The  United  Stales  Insurance  Company^ 
(11  Serg.  &  Bawle,  61,)  and  the  case  of  Lewis  v.  Williams,  in  this 
^  court^  (1  Hairs  Hep.  wO,)  sustain  the  principles  thus  advocated. 
The  reasoning  of  Chief  Justice  Jones,  and  of  Mr.  Justice  Oakley, 
is  dear  and  decisive  upon  the  point  And  the  case  of  Seudder  v. 
Bradford,  (14  Mass.  Bep.  13,)  appears  to  me  perfectly  consistent 
with  these  authorities  and  decisions. 

Thus  the  question  is,  was  the  peril  which  rendered  the  sacrifice 
useless,  a  continuation  of  the  same  peril  which  led  to  it,  or  was  it 
a  new  disaster?.  The  fire,  which  induced  the  act  of  destruction, 
was  transferred,  with  the  blazing  spar,  fit>m  above  to  the  hold  be- 
low, and  there  continued  and  spread  itsel£  It  seems  difficult  to 
say  that  this  was  different  from  the  continuation  of  the  same  tem- 
pest, which,  by  rendering  the  sacrifice  fruitless,  displaces  a  claim 
to  contribution ;  and  it  follows,  that  no  claim  exists  in  the  present 
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case  for  that  damage  which,  though  caused  by  a  voluntary  act^  did 
not,  in  reality,  avert  or  diminish  the  peril. 

2.  I  come  next  to  the  consideration  of  that  important  part 
of  the  cause  which  relates  to  the  almost  total  destruction  of  the 
vessel,  and  of  about  half  the  cargo,  for  which  contribution  is 
sought 

The  general  features  of  this  interesting  part  of  the  case  are 
these : — ^That  the  original  or  primary  cause  c^  the  loss  was  an  ac- 
cident not  the  subject  of  general  average :  that  a  proximate  cause 
of  the  preservation  of  the  hull  and  cargo  was  the  scuttling  of  the 
ship ;  that  the  immediate  cause  of  the  scuttling  was  a  fire  in  the 
hold  and  between  the  lower  decks  of  the  vessel ;  that  such  fire 
was  brought  there  by  a  voluntary  act  of  destruction ;  and  that 
such  voluntary  act,  instead  of  averting  the  peril  it  was  intended  to 
prevent,  was  an  actual  and  efficient  agent  of  the  loss  that  ensued^ 
The  primary  and  accidental  cause  of  the  disaster  was  transferred 
fix>m  one  part  of  the  ship  to  another.  It  became  a  continuation 
of  that  original  cause ;  a  transmission  of  it,  in  its  fiiU  and  unin- 
termitted  character,  to  the  vessel  and  cargo. 

Had  no  measures  been  taken  to  arrest  the  flames,  the  vessel  and 
cargo  would  have  been  destroyed.  Had  the  scuttling  not  taken 
place,  the  same  identical  results  would  have  ensued ;  and  ensued 
not  merely  in  spite  of  the  voluntary  act,  but  as  its  direct  and  im- 
mediate consequence.  Had  the  vessel  been  left  unscuttled,  a 
heavy  gale  of  wind,  and  dash  of  the  wave  might  have  preserved 
some  portions  of  her  hull  and  of  the  cargo.  Would  it  have  been 
possible  to  sustain  a  claim  for  contribution  under  such  circum- 
stances? 

There  are  cases  where  contribution  has  been  compelled  for  sac- 
rifices honestly  made,  although  a  severe  inquiry  might  have  left 
it  questionable  whether  they  were  essential  to  the  preservation 
which  ensued.  But  to  award  contribution  for  a  voluntary  act 
which  directly  led  to  the  destruction,  or  which,  at  least,  did  not  for 
a  moment  interrupt  the  progress  of  the  original  cause  of  the  dis- 
aster— and  when  that  cause  was  fortuitous — seems  unsanctioned 
by  principle  or  authority. 

The  essential  constituents  of  a  case  of  contribution  are,  that  the 
intelligence,  the  will,  and  the  act  of  man,  have  intended  and  pro- 
duced the  sacrifice  of  the  thing  for  which  compensation  is  sought, 
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and  have  worked,  in  whole  or  in  part,  the  preaeryation  of  die 
property  from  whicli  it  is  claimed.  The  subjects  destroyed  must 
have  been,  in  the  contemplation  of  the  party,  as  things  to  be  de- 
stroyed. This  rule  admits,  indeed,  of  a  few  guarded  exceptional 
but  none  which  may  not  be  considered,  in  the  ordinary  course  of 
events,  as  comprehended  within  the  intention.  The  cutting  away 
of  masts  is  probably  as  often  accompanied  with  damage  to  boats 
and  railings  as  otherwise,  and  may  well  be  assumed  to  have  been 
an  expected  consequence.  The  leak,  as  in  the  case  oiMagrath  v. 
ChurtA^  (1  Caines'  Beports,  214,)  may  reasonably  be  anticipated  as 
a  probable  result  of  the  splintering  of  masts  when  cut  away. 

With  such  exceptions,  I  apprehend  the  pervading  principle  of 
contribution  is  such  as  I  have  stated.  There  must  be  the  intent 
to  sacrifice  the  thing  designated.  The  sacrifice  must  be  accom- 
plished. Some  definite  advantage  must  have  sprung  fit>m  it.  A 
final  preservation  must  ensue,  not  indeed  by  a  logical  necessity 
directly  and  solely  from  the  sacrifice,  but  as  reasonably  contributed 
to  by  it,  or  as  consistent  with  it,  as  with  any  hypothesis  the  cir> 
cumstances  will  allow. 

It  appears  to  me  that  this  principle  will  be  found  more  discern* 
ible  than  any  other,  in  all  the  great  leading  authorities  in  which  a 
claim  for  general  average  has  been  sustained. 

The  important  and  contested  cases  of  stranding,  even  accom- 
panied with  a  total  loss,  rest  upon  this  proposition.  Take  the 
case  of  The  Hope,  in  the  Supreme  Court  of  the  United  States^ 
(18  Peters,  831.)  The  vessel  was  surrounded  with  dangers.  She 
had  begun  to  strike  upon  the  shoals,  and  her  head  swinging  round, 
she  was  brought  broadside  to  the  sea.  The  captain  slipped  his 
cables,  and  ran  her  ashore,  where  she  was  totally  lost.  That  act 
was  designed  to  peril  the  ship,  and  did  in  &ct  wreck  h^.  A 
definite  advantage  in  changing  the  location  resulted.  The  pre- 
servation of  the  cargo  might  reasonably  be  attributed  to  it  It  is 
too  speculative  to  say  that  the  ship  must  have  been  lost  elsewhere, 
or  that  the  cargo  might  possibly  have  been  saved  elsewhere.  An 
act  was  done  with  the  certainty  of  its  entailing  a  loss  to  the  ves* 
sel,  which  may  have  been  less  than  total,  but  which  was  apparently 
inevitable ;  and  it  did  tend  to  save  the  cai^.  It  was  done  as  an 
act  hazardous  to  both,  but  to  avoid  a  more  certain  and  greater 
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peril.    Bernard  r.  Adams,  (10  Howard,  878,)  is  strongly  to  the 
same  effect 

We  may  trace  the  same  principle  in  the  cases  upon  the  question 
whether  the  cost  of  the  repairs  of  a  vessel,  and  the  expenses  of 
"^  her  delay,  npon  a  deviation  into  a  port  of  necessity,  are  to  be  al- 
lowed as  general  average  or  not  On  this  subject  M.  Pardessos 
concludes  that  all  the  expenses  attending  the  delay,  {relddie,)  such 
as  wages  and  provisions,  are  items  of  this  description ;  but  not  the 
cost  of  the  repaire  of  the  vessel,  occasioned  by  the  marine  diaas- 
ter.  As  to  these,  the  deliberation  which  has  decided  the  intention, 
does  not  change  the  character  of  the  previous  accident  (Art.  741, 
vol.  8,  p.  228.) 

On  the  contrary,  another  late  French  author,  in  a  very  elabo- 
rate discussion,  affaer  critically  weighing  the  language  of  the  400th 
and  403d  articles  of  the  Code  of  Commerce,  decides,  that  all  the 
expenses  attendant  upon  such  a  deviation  and  delay  should  be 
classed  among  simple  averages.  (Lemonnier  Assurance  Maritime, 
vol.  2,  p.  107,  118 ;  Paris,  1848.) 

M.  Emerigon  defends  the  position  of  Pardessus.  Boulay  Paty, 
his  editor,  that  of  Lemonnier.  (lb.  p.  118,  note  5.) 
.  Bat  the  French  authorities  observe  a  distinction.  If  the  tem- 
pest has  compelled  the  cutting  away  of  masts,  or  such  dismantling 
ci  the  vessel  as  to  render  the  prosecution  of  her  voyage  impossi- 
ble or  difficult,  the  resort  to  the  port  of  refiige  is  a  oonsequenoe 
of  the  voluntary  act,  and  shall  be  attended  with  similar  results. 
The  expenses  and  repairs  are  subjects  of  general  average. 

With  this  distinction,  the  English  courts  have  adopted  the  more 
rigorous  and  more  logical  rule  advocated  by  M.  Lemonnier. 
Ptnoer  v.  WkUmore^  (4  Maule  &  Selwyn,  141,)  appears  to  have 
thus  settled  the  law,  and  so  it  is  considered  by  Mr.  Amould  in 
his  judicious  observations  upon  that  and  the  case  of  Plummer  v. 
Wildman,  (2  Amould,  298.) 

A  different  rule  prevails  in  our  own  state,  and  in  many  of  the 
other  states.  The  cases  are  referred  to  in  2  Phillips  on  Insurance, 
120,  &c. ;  to  which  may  be  added  PoUer  v.  The  Ocean  Ins.  Co,,  (8 
Sumner,  77.)  The  wages,  provisions,  and  expenses  in  a  port  of 
necessity,  constitute  a  claim  for  general  average.  And  this  rule 
is  established  without  reference  to  whether  the  original  cause  of 
the  resort  to  the  port  of  necessity  was  one  of  a  fortuitous  charao- 
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ter,  or  from  a  volantary  act  of  sacrifioe.  But  as  a  general  role, 
the  repairs  of  the  vessel  are  not  allowed. 

The  determination — ^the  forced  volition,  which  compels  the 
captain  to  resort  to  the  port,  is  a  determination  to  incur  the  loss 
of  the  provisions,  the  extra  wages,  and  incidental  expenses ;  and 
it  is  as  much  a  species  of  sacrifice  as  the  destruction  of  a  mast 
It  is  intentionally  incurred.  The  expenses  and  losses  are  such  as 
must  enter  into  the  contemplation  of  the  party.  They  are  the 
natural,  the  inevitable  firuits  of  the  decision. 

And  thus  we  see  that  in  whatever  form  the  rule  is  found — 
whether  in  the  rigorous  sense  of  Lemonnier  and  of  the  English 
courts,  or  in  the  more  expanded  one  of  our  own  decisions — the 
principle  adverted  to  may  be  traced  in  its  full  influence.  There 
is  what  is  equivalent  to  a  premeditated  sacrifice  of  the  distinct 
subjects — ^the  fulfilment  of  the  intent,  and  a  consequent  ben^t 
to  what  is  called  upon  for  compensation. 

The  cases  of  ransom  from  pirates,  whether  by  giving  up  por^ 
tions  of  the  cargo,  or  by  bills,  furnish  the  same  rules.  Not  only 
the  price  paid,  but  the  wages  of  the  hosts^  are  intentionally  in- 
cuned,  definitely  contemplated,  and  plainly  resulting  in  the  com* 
mon  good.  (Emerigon,  ibid.  877,  and  the  case  of  the  Vierge  de 
(hdera,  ibid.  877.) 

So  the  expenses  and  wages  incurred  after  capture  and  a  success^ 
ful  attempt  to  reclaim  the  property,  have  the  same  characteristics. 
(Amould,  p.  2,912.    Leavmuiorih  v.  Ddafidd^  1  Caines,  578.) 

If  such  is  the  ruling  principle  to  be  found  in  the  law  upon  this 
subject,  the  present  case,  in  the  view  now  considered,  cannot  ad- 
mit of  doubt  The  destruction  contemplated  was  of  the  masts 
and  spars,  and  the  ordinary  consequential  damage.  The  vessel 
and  each  part  of  the  cargo  was  meant  to  be  saved,  not  sacrificed. 
What  was  designedly  given  up  was  uselessly  surrendered,  and 
what  it  was  meant  to  preserve  was  destroyed  by  the  very  act  of 
sacrifice. 

We  are  brought,  then,  to  the  consideration  of  the  next  material 
act  of  the  agency  of  man  in  this  catastrophe,  viz.,  the  effect  of  the 
scuttling.  It  will  be  remembered  that  the  ship,  when  scuttled, 
sank  down  ten  feet,  when  she  struck  the  bottom. 

What,  then,  was  the  effect  of  the  scuttling?  Let  it  be  conceded 
that  all  that  was  preserved  of  cargo  or  vessel  was  saved  by  this 
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act  Let  the  utmost  force  be  yielded  to  the  argument  of  oounsel, 
that^  as  the  vessel  was  lightened  by  the  progress  of  the  fire,  she 
would  gradually  have  risen,  to  meet,  as  it  were,  the  fifttal  embrace 
of  the  flames.  She  would  then  have  burnt  lower,  and,  for  a  con- 
siderable part  of  the  ten  feet^  which,  by  the  scuttling,  was  sub- 
merged. And  thus,  the  ten  feet  of  frame,  and  the  principal  por- 
tion of  the  cargo  rescued,  owed  their  safety  to  this  deed. 

Still  the  important  and  decisive  question  remains : — ^What  part 
of  the  ship  was  destroyed  by  the  scuttling?  It  is  indispensable, 
in  conformity  with  the  principles  before  stated,  that  such  destruc- 
tion should  be  directly  traced  to  the  scuttling,  and  an  appreciation 
of  il^be  possible. 

The  flames  continued  for  two  days,  and  burnt  the  vessel  to  the 
water's  edge,  firom  aft  to  near  the  foremast;  and  no  part  of  the 
damage  can,  upon  the  finding,  be  attributed  to  the  scuttling,  ex« 
cept  the  breddng  of  the  knees  and  beams  of  the  lower  deck,  and 
the  strain  and  injury  arising  fiK>m  the  swelling  of  the  grain  in  the 
lower  hold. 

And  as  to  the  cai^o,  that  in  the  lower  hold  was  only  damaged 
by  the  water.  All  the  rest  was  chiefly,  if  not  solely,  injured  by 
the  fire. 

The  question  appears  to  be  reduced  to  this, — Shall  the  amount 
of  injury  to  the  ship,  and  damage  to  the  cargo,  which  can  be  de- 
finitely traced  to  the  scuttling,  be  brought  into  general  average  7 

We  have  been  referred  to  OrockeU  v.  DodgCy  (3  Fairfield's  Re- 
ports, 190,)  as  bearing  upon  this  part  of  the  case.  It  has  been 
much  criticized;  and  the  language  of  Justice  Story,  in  18  Peters, 
381,  is  quoted  as  decidedly  contradictory  to  it  But  in  that  case, 
the  owners  of  a  cargo  of  lime  asked  contribution  from  the  owners 
of  the  vessel.  The  cargo  was  on  fire  from  spontaneous  combus- 
tion. The  vessel  was,  after  first  resorting  to  some  other  measures, 
hauled  from  the  whaif,  and  scuttled ;  by  which  the  lime  became 
of  no  value,  and  the  vessel  was  preserved.  It  was  held  that  con- 
tribution could  not  be  allowed,  if  there  was  no  possibility  of  saving 
the  lime  when  the  act  of  scuttling  took  place. 

We  apprehend  that  this  decision  may  be  best  placed  upon  a 
settled  rule  of  law,  that  no  contribution  can  be  claimed  for  a  loss 
of  cargo  which  is  damaged  by  its  own  proper  vice. 

Mr.  Benecke,  (Benecke  &  Stevens,  p.  13,  Boston  edition,  1858,) 
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eays — an  injury  ascribable  to  the  quality  of  the  goods  ought  never 
to  prqudice  the  rest  of  the  shippers,  or  the  ship-owners. 

In  the  Dictionnaire  De  Droit  C!ommerciaI,  of  Grousset  &  Meiger, 
(Paris,  1852,  vol.  1,  p.  68,)  it  is  stated,  that  if  the  loss  results  from 
the  proper  vice  of  the  article,  the  owner  must  bear  the  conse- 
quences. Delaborde,  p.  40,  is  cited  for  the  proposition.  Roccus 
states  the  same  rule.  (IngersoU's  Translation,  83.)  And  Boulay 
Paty,  in  his  edition  of  Eraerigon,  (Paris,  1827,)  declares,  also,  that 
a  loss  arising  from  the  proper  vice  of  the  cargo  is  matter  of  simple 
average,  (§  488,)  and  the  same  rule  is  fully  established  in  the  Eng- 
lish law  and  in  our  own,  (2  Amould,  758,  §  282 ;  1  PMllips, 
627.)  ^ 

The  two  articles  of  the  Code  of  Commerce  seem  explicit  to  this 
point  The  like  rule  was  applied  in  the  case  of  Bond  v.  The  Su- 
perb, (Wallace,  Jr.,  Rep.  855.) 

But  the  present  case  is  different  The  fire  was  fortuitous.  We 
may  treat  it  precisely  as  if  it  had  originated  by  accident  in  the 
between-decks.  The  scuttling  necessarily  brought  a  direct  and 
immediate  damage  to  the  cargo  in  the  lower  hold — the  grain,  it  is 
presumed.  It  brought  it  intentionally.  It  was  certainly  to  be 
anticipated  that  a  damage  to  that  article  of  the  cargo  would  result 
It  preserved,  in  a  damaged  state,  a  part  of  that  article,  and  it  pre- 
served whatever  of  the  residue  of  the  cargo  was  saved,  and  that 
relic  of  the  vessel  which  was  raised. 

Mr.  Benecke,  (page  165,)  says : — "  If  sacrifices  be  made,  in  order 
to  extinguish  the  fire,  (occasioned  by  lightning,  intrinsic  quality, 
or  other  accidental  causes) — ^if  masts,  or  cables,  for  example,  be 
cut  away,  or  the  vessel  be  run  ashore — ^I  am  of  opinion  that  the 
damage  ought  to  be  general  average,  although  an  instance  of  a 
decision  to  the  contrary  is  quoted  by  Emerigon." 

He  proceeds : — "  If  water  be  thrown  down  the  hatches  to  stop 
the  progress  of  an  accidental  fire  in  the  hold,  or  between  decks, 
this  must  be  conceived  to  be  done  with  the  double  intention,  of 
saving  the  articles  which  have  already  caught  fire,  from  utter  de- 
struction, and  of  extricating  the  vessel  and  rest  of  the  cargo  from 
an  imminent  danger.  The  effect  of  the  water  upon  the  former 
goods  is,  therefore,  particular  average.  It  is  not  an  injury,  but  a 
real  advantage  to  them.  But  the  damage  done  by  the  water  is,  I 
conceive,  of  the  nature  of  a  general  average." 
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He  quotes  the  Ordinance  of  Bilboa^  that  when  a  vessel  catches 
fire  in  the  harbor,  and  an  adjoining  vessel  is  sunk,  in  order  to 
save  the  others,  the  damage  must  be  made  good  bj  the  contribu- 
tion from  all  the  other  ships  and  cargoes. 

It  appears  to  us  that  the  direct  damage  done  to  the  cargo  in  the 
lower  hold,  by  the  scuttling,  is  a  proper  subject  for  contribution. 
We  presume  it  can  be  arrived  at,  by  a  comparison  of  the  invoices 
of  the  grain  there  stowed,  and  the  proceeds  of  the  sale  of  such 
grain. 

No  damage  to  the  articles  of  the  cargo  which  were  between 
decks,  and  on  fire,  arising  from  the  water  thrown  in,  is  to  be 
contributed  for.  The  fire  is  to  be  considered  as  still  an  aoci* 
dental  fire. 

And  we  think  that  the  damage  to  the  knees  and  timbers,  re* 
suiting  from  the  swelling  of  the  grain  in  the  lower  hold,  which 
directly  sprung  from  the  scuttling,  is  to  be  allowed.  What  would 
it  have  cost  to  repair  that  specific  injury  ?  This,  we  suppose,  the 
adjusters  can,  without  difficulty,  ascertain,  and  with  reasonable 
precision. 

m.  It  is  next  necessary  to  state  what  rules  of  valuation  are 
applicable  to  the  subjects  which  are  to  be  allowed  for,  and  those 
which  are  to  contribute. 

1.  The  amount  to  be  allowed  for  the  ship,  is  that  sum  which 
the  adjusters  shall  be  able  to  say  arose,  definitely,  firom  the  injury 
to  the  knees  and  beams  of  tiie  lower  deck,  and  the  strain  to  the 
ghip,  produced  by  the  swelling  of  the  grain  in  the  lower  hold. 

The  ship  is  to  contribute  upon  the  proceeds  of  the  sales  of  her 
hull  and  materials,  to  which  is  to  be  added  that  amount  which  the 
adjusters  shall  ascertain  ought  to  be  allowed  for  injury  to  the  knees, 
&C.,  as  above  stated.  {Bodge  v.  7%e  United  Insurance  Co.,  17  Mass., 
475 ;  2  Phillips  on  Ins.  187,  4  edition ;  Pardessus,  art.  748.) 

2.  The  damage  to  the  cargo  to  be  allowed  for,  is  to  be  ascer- 
tained by  a  comparison  of  the  proceeds  of  the  sales  with  the 
invoice  cost 

The  ordinary  rule,  in  a  case  of  jettison,  is  to  take  the  value  at 
the  port  of  destination,  and  to  allow  that  value,  as  well  as  to  fix 
the  amount  of  contribution  upon  the  same  basis  for  what  is  saved. 
(2  Phillips,  4  ed«  p.  182.)  Where  sales  of  damaged  goods  have 
been  made,  the  di£Eerence  between  the  sales  and  the  valuation,  if 
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Bound,  is  the  amount  to  be  allowed.  (Magens'  case  xxy.  voL  1, 
p.  298.)  If  goods  are  sold  at  the  place  to  which  the  apportionment 
relates,  the  amount  of  the  proceeds  is  the  basis  on  which  their  con- 
tributory value  is  fixed,  (2  Phillips,  151,  ed.  1854,)  and  goods  are 
contributed  for  at  the  same  rate,  and  on  the  same  basis  as  goods 
contribute.     (Ibid.  p.  132.) 

In  a  case  like  the  present,  where  the  voyage  has  not  commenced, 
and  the  goods  were  recently  shipped,  their  value  may  properly  be 
tested  by  the  invoices ;  and  the  sales  of  the  goods,  at  the  same 
port  of  shipment,  may  be  taken  as  evidence  of  their  value  after 
the  disaster.  The  difference  is  the  damage  to  be  allowed.  The 
difference  between  the  invoice  and  the  sales  is  $45,409.88.  This 
is  to  be  contributed. 

8.  The  next  question  is,  On  what  basis  is  the  residue  of  the 
cargo  to  contribute  ?  The  ordinary  rule  is,  that,  in  cases  of  jettison, 
the  cargo  is  to  contribute  upon  the  value  of  the  goods,  estimated 
at  their  prime  cost  or  original  value ;  or,  if  the  vessel  has  arrived 
at  her  port  of  destination,  at  their  value  at  such  port.  {Rogers  v. 
The  Mechanics^  Insurance  Oo.^  2  Story's  Rep.  178.) 

Mr.  Abbott  states,  (847,)  that  if  the  ship,  in  consequence  of  any 
misfortune  to  be  sustained  by  general  average,  be  compelled  to 
return  to  ite  loading  port,  and  the  average  be  immediately  adjusted, 
in  that  case,  the  goods  only  contribute  according  to  the  invoice 
prices,  for  the  price  of  sale  is  unknown. 

In  the  Mutxwl  Insurance  Co.  v.  The  Cargo  of  ihe  Oeorge,  (8  Law. 
Bep.  861,)  the  ship  was  stranded,  and  unable  to  return  to  the  port 
of  departure,  or  to  adopt  an  intermediate  port  The  vessel  was 
lost,  and  a  greater  part  of  the  cargo  saved. 

The  cargo  was  adjudged  to  contribute,  at  the  prices  stated  in 
the  invoices  and  bills  of  lading,  deducting  therefrom  salvage,  and 
other  necessary  expenses,  incurred  in  consequence  of  the  wreck. 

But,  in  these  instances,  the  value  of  the  cargo,  as  preserved,  was 
to  be  arrived  at ;  it  being  a  fixed  rule,  that  a  subject  is  to  pay 
according  to  its  value,  as  it  exists,  when  called  on  to  contribute. 
But,  in  the  present  case,  all  the  cargo  was,  to  some  extent,  injured. 
All  that  was  preserved  was  sold.  The  prices  may  be  taken  as  a 
fair  test  of  the  value  of  what  was  saved. 

We  may  add,  that  in  the  present  case,  the  consent  of  all  the 
parties  interested,  to  a  sale  of  all  the  cargo,  renders  this  mode  of 
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adjusting  the  basis  of  contribution  proper,  even  if  another  would, 
in  ordinary  cases,  be  more  regular. 

4th.  In  this  connection,  another  question  arises.  It  is  a  general 
rule,  that  the  goods,  or  articles,  sacrificed  and  allowed  for,  are  made 
to  contribute  in  common  with  those  saved. 

If  merchandise  is  thrown  overboard,  worth  $1,000,  and  the 
residue  of  the  cargo,  and  the  vessel,  are  valued  at  $10,000,  it  is 
plain  that,  if  the  owners  of  the  latter  paj  the  whole  $1,000,  the 
owner  of  the  goods  jettisoned  loses  nothing.  It  is,  however,  a 
fundamental  principle,  that  he  is  to  be  dealt  with  precisely  as  if 
the  goods  of  another  had  been  sacrificed.  Hence,  he  pays  with 
the  others ;  and  the  contributory  interests,  in  the  case  stated,  are 
$11,000,  instead  of  $10,000,  or  9.09  per  cent.,  instead  of  10  per  cent 

In  the  present  instance,  on  the  assumption  that  only  the  grain 
in  the  lower  hold  was  damaged  by  the  scuttling,  and  therefore  the 
subject  of  a  general  average,  the  loss  was  $46,409.88. 

The  owners  of  this  grain  pay,  of  course,  their  proportionate 
amoimt  of  the  proceeds  of  the  sales  of  what  was  saved.  But  if 
they  pay  nothing  upon  the  amount  contributed  to  them,  they 
would  receive  from  others  the  whole  $45,409 — ^in  other  words, 
would  get  the  whole  value  of  the  goods  thus  lost  to  them.  They 
should  pay  the  same  percentage  on  what  they  get,  as  the  owners 
of  the  other  portions  of  the  cargo  pay  upon  what  they  receive. 

We,  therefore,  add  to  the  value  of  the  cargo  whidi  is  to  con- 
tribute, the  amount  of  the  loss  which  is  to  be  paid  to  the  owners 
of  that  part  of  the  cargo  allowed  for. 

6tL  The  next  question  is,  whether  the  fireight  should 
tributed  for.  The  voyage  was  broken  up :  the  voyage  cannot  be 
said,  indeed,  to  have  commenced.  The  contracts  of  the  afEreight- 
ment  were  at  an  end.  Not  a  dollar  of  freight  had  been  earned. 
How  can  it  be  treated  as  sacrificed  ?  The  ship  is  not  allowed  for. 
Its  accessory,  the  freight,  cannot  be. 

It  is  true,  there  was  a  total  loss  of  the  ship,  which  occasioned  the 
breaking  up  of  the  voyage,  and  a  consequent  loss  of  the  freight ; 
but  the  total  loss  of  the  ship  was  a  particular,  not  a  general  average. 
It  was  produced  by  the  fire,  not  by  the  scuttling,  to  which  alone 
the  general  average,  as  its  proximate  cause,  is  attributed.  Had 
the  ship  sustained  no  injury  but  from  the  scuttling,  as  she  might 
have  been  repaired  at  a  moderate  expense,  the  voyage,  we  are 
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bound  to  believe,  would  have  been  resumed,  and  the  freight 
earned 

When  freight  wajs  allowed  in  the  Chlurnbian  Insurarux  Co.  v. 
Ashley^  (13  Peters,  364,)  it  was  because  the  ship  was  allowed  for. 
It  was  lost,  as  well  as  the  ship,  by  the  sacrifice  for  the  common 
good.  And  when  freight  pro  rata  itirveris  (that  is,  the  fireight  which 
had  been  earned  at  the  time  of  the  disaster)  was  allowed  in  (Jray 
V.  Walker^  (2  Serg.  &  Rawle,  229,)  the  ship  was  also  a  subject  of 
general  average. 

To  allow  freight  in  this  case  would  be,  in  effect,  to  make  con- 
tributors in  general  average  insurers  of  the  freight 

It  follows,  that  if  freight  is  not  to  be  allowed  for,  it  is  not  to 
contribute. 

6th.  There  is  a  large  amount  of  expenses  carried  into  general 
average,  which  might  require  some  apportionment,  upon  the  prin- 
ciples of  this  decision.  We  have  supposed,  from  the  course  of  the 
argument,  that  we  were  not  called  upon  to  enter  upon  this  point 
But  if  we  were  mistaken,  it  is,  of  course,  open  for  consideration. 

The  result  is,  that  the  adjustment  must  be  revised  upon  the 
principles  stated.  An  order  referring  the  case  to  the  adjusters,  as 
referees,  may  be  entered,  to  be  settled  by  one  of  the  Judges. 

Campbell,  J.,  concurred  in  the  decision,  but  declined  to  express 
an  opinion  upon  the  question  upon  which  his  brethren  differed. 

The  following  schedule,  prepared  by  Justice  Hoffman,  may  be 
useful  to  show  the  application  of  the  rules  stated,  upon  hypotheti- 
cal amounts: — 

UTo.  1. 

RECAPITULATION  OP  PREVIOUS  STATEMENTS  IN  DETAIL. 


Invoices, 
Com  and  wheat. 
Beef;  .  .  . 
Lard,  •  .  . 
Tobacco,  .  . 
Argals,  .  . 
India-rubber, 
Bosin,  .  . 
Tea,  •  .  . 
Timber,  «    , 


$68,948  92 

22,442  20 

4,250  50 

2,210  00 

1,877  49 

875  00 

11,441  89 

1,800  00 

1,707  25 


Losses, 
Com  and  wheat. 
Beef,  ... 
Lard,  .  .  . 
Tobacco,  .  . 
Argals,  .  . 
Indiarmbber, 
Rosin,  .  • 
Tea,  .  .  . 
Timber,   .    . 


$45,409  38 

2,770  08 

522  20 

1,763  94 

572  28 

875  00 

6,644  52 

1,570  21 

1,272  78 
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Casks  ore,     .    .    .    $1,500  00 
Flour,      ....    49,830  28 
Cotton,     ....    48,721  26 

$214,669  79 
Sales  of  the  above.    •    •    .    . 

Casks  ore,     . 
Flour,      .    . 
Cotton,     .    . 

100  00 
.    .      9,168  85 
.    .    82,208  11 

$101,872  80 
.    .  118,287  49 

$214,659  79 
No.  9. 

To  be  oaninbuted  for. 

Loss  on  cargo  by  scuttling,  (corn  and  wheat^)  .    .    .  $46,409  88 

Damage  to  vessel  by  scuttling,  say,  hypothetically,    .      5,000  00 

Expenses  of  general  average,  by  Orinnell  &  Mintum, 

as  stated  in  settlement, 29,957  76 

Johnson  &  Higgins,  expenses  of  adjustment,     .    .    •      1,885  00 

Amount  to  be  contributed, $82,102  18 

No.  8. 

Subjects  to  contnbiUe, 
Vessel — ^Hypothetical  damage,  as  above,   $  6,000  00 

Materials  sold, 2,468  90 

Hull,  &c,  sold, 28,078  S8 

$85,647  28 

Cargo,  on  amount  of  sales,    ....    $118,287  49 

Loss  on  the  grain,  &c.,  to  be  contributed 

for,  per  Statement  No.  1,      ....   45,409  88 

158,696  87 

$194,244  15 
$194,244.15,  $82,102.18— say  421  per  oent 

Beef  in  question, $14,416  87 

42i  per  cent, 6,098  18 

Balance, $8,828  74 

On  Etchings'  wheat, 4,968  00 

42i  per  cent, 2,101  48 

Balance, $2,866  62 


KoTB.— The  ease  was  settled,  by  the  parties^  upon  a  readjaetment  made  under 
the  rales  declared  by  the  «>Tirt 

D.— V  28 


484     CASES  m   THE  SUPEBIOB  COUBT. 

Pkirbankt  t.  Bloomfield. 


Wm.  B.  Fairbanks  and  others  v.  Smith  Bloomfield  and  another. 

The  proYiuoDS  in  Uie  Reyiied  Statates,  relatiTe  to  chattel  mortgagca,  hmye  oo  ap- 
plication to  a  mortgage,  executed  in  a  BritiBh  proriDce,  upon  a  Britaah  reMcL 
It  IB  by  the  rolea  of  the  common  lair  that  the  yalidity  of  inch  a  mortgage  nmit 
be  determined. 

At  common  law,  the  oontlnnance  in  poeeeMion  of  a  mortgager  of  chattels  is  noi 
ptr  te  evidence  of  a  fraudulent  intent,  rendering  the  mortgage  Toid,  as  against 
creditors  and  purchasem 

It  is  no  objection  to  the  rali^tj  of  a  mortgage,  that  it  is  giyen  to  coyer  fiitm 
advances,  as  well  as  a  present  debt 

It  !■  now  settled  law,  that  a  mortgage  of  chattels  is  not  rendered  yoid,  as  agunst 
creditors,  by  a  provision  that  the  mortgager  shall  retain  the  poese8eio&  for  a 
definite  period. 

Bneh  a  providon  gives  to  the  mortgager  a  legal  and  ezeludve  right  of  powesrion, 
daring  the  period  so  limited. 

As  the  mortgagee,  in  thia  case,  has  no  immediate  right  to  the  poeseesion,  his  omisrion 
to  take  it  is  not  even  presamptive  evidence  of  an  intent  to  defraud  creditors. 

^e  possessory  right  of  a  mortgager,  by  force  of  such  a  provision  in  the  mortgage,  is 
a  proper  subject  of  a  levy  and  seizure,  under  an  attachment,  as  well  as  under  an 
execution. 

But  if  this  possessory  right  is  determined  while  the  property  mortgaged  is  still  in  the 
hands  of  the  attaching  officer,  as  the  title  of  the  mortgagee  thereby  becomes  abeo- 
lute,  he  has  an  Immediate  right,  as  owner,  to  claim  the  delivery  of  the  property, 
and  its  further  detention,  under  the  attachment,  is  then  an  unlawful  oonvenuon. 

When  the  attaching  creditor  is  the  sole  plaintiif,  in  the  suit  in  which  the  attachment 
is  issued,  and,  as  such,  is  alone  entitled  to  the  benefit  of  the  process,  he  is  bound 
to  comply  with  the  demand  of  a  mortgagee,  who  has  become  the  absolute  owner, 
ibr  the  delivery  of  the  property,  by  directing  that  delivery  to  be  made  by  the 
attaching  officer.  In  such  a  case,  he  has  the  same  power  to  release  the  property 
from  an  attachment,  by  such  a  direction,  that  he  would  have  to  release  it  frtim 
an  execution ;  and,  by  his  refusal  to  give  the  direction,  he  renders  himself  liable 
for  the  value  of  the  property. 

The  delivery,  to  which  the  mortgagee,  as  owner,  is  entitled,  is  unconditional,  and 
he  is  under  no  obligation  to  pay,  or  tender  payment  of  the  costs  and  expenses 
of  the  attachment 

Judgment  for  plaintiffs,  with  costs. 

(Before  Oaklkt,  Oh.  J.,  and  Duxb,  J.) 

Heard,  February;  decided,  March,  1866. 

The  action  was  brought  to  recover  damages,  against  the  de- 
feodantfii  for  the  wrongful  conversion,  by  them,  to  their  own  use, 
of  a  vessel  or  brigantine,  called  '^  The  Bloomfield,"  of  which  the 


KEW  TOBK— MABCH,  1866.  485 

PMrbaaks  y.  Bloomfield. 

plaintiffii  claimed  to  be  the  legal  owners,  by  virtue  of  a  mortgage^ 
executed  and  delivered  to  them,  on  the  2Sd  of  May,  1848,  at 
Hali£Eu^  in  Nova  Scotia,  bj  one  J.  6.  D.  McLellan,  then  the  sole 
owner  of  the  vessel.  The  mortgage  was  set  forth,  at  large,  in  the 
complaint,*  and  by  its  terms  was  given  to  secure  to  the  plaintiff  the 
payment,  in  three  months  from  its  date,  of  the  simi  of  £800,  Nova 
Scotia  currency,  with  lawful  interest :  and  it  contained  a  provision 
that,  if  de&ult  should  be  made,  in  the  payment  of  that  sum,  it 
should  be  lawful  for  the  plaintiff  to  enter  into,  possess,  occupy, 
and  enjoy  the  said  vessel,  and  all  her  appurtenances,  and  to  sdl 
the  same,  at  public  or  private  sale,  and  give  a  valid  title  to  the 
purchaser.  The  complaint  then  averred,  that  the  said  sum,  of 
£800,  was  not  paid  to  the  plaintifib,  when  due,  and  that  they 
thereby  became  entitled,  on  the  23*  of  August,  1848,  to  the  pos- 
session of  the  vessel,  by  virtue  of  the  conditions  of  the  mortgage; 
that,  on  the  25th  of  July,  1848,  the  defendants  caused  the  vessel 
to  be  seized  and  taken  possession  of)  by  a  constable  of  the  town  of 
Bridgeport,  in  Connecticut,  under  and  by  virtue  of  a  process  of 
attachment,  issued  out  of  the  Superior  Court  of  that  state,  at  the 
suit,  and  for  the  sole  benefit  of  the  defendants,  against  the  said 
J.  G.  D.  McLellan,  and  that  such  seizure  was  made  by  the  express 
direction  of  the  defendants;  that  the  plaintiff,  after  they  became 
entitled  to  the  possession  of  the  vessel,  and  whilst  the  vessel  was 
still  in  the  custody  of  the  constable,  demanded,  from  the  defendants, 
that  they  would  deliver  to  them  the  said  vessel,  or  authorize  the 
constable  to  make  such  delivery,  but  that  the  defendants  refused  to 
make  such  delivery,  or  give  such  authority,  and  thereby  converted 
the  vessel  to  their  own  use,  to  the  damage  of  the  plaintiff  of  $8,200, 
the  amount  due  to  them  upon  the  mortgage. 

The  answer  of  the  defendants,  after  taking  issue  upon  the  exe 
cution  and  delivery  of  the  mortgage,  admitted  that  the  brigantine 
Bloomfield  was  seized  and  taken  possession  o^  as  alleged  in  the 
complaint,  but  denied  that  any  demand  of  the  vessel  was  made,  by 
the  plaintifis,  from  the  defendants,  except  in  the  city  of  New  York, 
and  averred  that,  when  such  demand  was  made,  the  vessel  was  still 
in  the  custody  of  the  officer,  in  Connecticut,  by  virtue  of  the  process 

*  Vide  8  Daer,  249.    Th«  oomplflint  was  MDeiid«d,  in  eonfonnity  to  the  deddon 
thenmftdflL 
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mentioned  in  the  complaint,  and  that  no  offer  was  made  to  pay  his 
fees,  or  any  of  the  costs  and  expenses  attending  the  execution  of 
the  process.  The  answer  then  denied  that  the  defendants  had  any 
control  over  the  attachment,  or  any  power  or  authority  to  authorize 
or  compel  the  officer,  who  executed  the  same,  to  deliver  the  posses- 
sion of  the  vessel  to  the  plaintiff. 

It  then  averred  that  possession  of  the  vessel  had  never  been 
delivered  to  the  plaintiff,  and  that  the  defendants,  as  creditors  of 
McLellan,  had  full  authority,  under  the  laws  of  Connecticut,  to 
issue  the  attachment,  mentioned  in  the  complaint,  and,  under  the 
same,  to  seize  and  retain  the  possession  of  the  vessel,  as  alleged  in 
the  complaint 

Upon  these  pleadings,  the  cause  was  tried,  before  Slosson,  J., 
and  a  jury,  in  June,  1855.    • 

The  following  are  the  material  facts  established,  by  the  evidence 
upon  the  trial : — 

In  May,  1818,  one  McLellan,  being  indebted  to  the  plaintiff, 
merchants  in  Halifax,  executed  to  them,  as  security,  the  chattel 
mortgage,  mentioned  in  the  complaint,  upon  the  vessel,  called  **The 
Bloomfield."  The  consideration,  mentioned  in  the  instrument,  is 
£800  currency  ($3,200.)  At  the  time  of  such  execution,  there  was 
actually  due,  from  McLellan  to  the  plaintiffs,  the  sum  of  £566  55. 
lOd,  ($2,265,)  besides  interest,  being  a  portion  of  moneys  advanced 
by  the  plaintiff,  previous  to  the  mortgage,  in  repairing  the  said 
vessel,  after  she  had  been  wrecked.  The  plaintiff,  at  the  same 
time,  agreed  to  advance  to  McLellan  further  sums,  and  did,  after- 
wards, advance  to  him  £51,  for  the  insurance  of  the  vessel,  and 
£35  in  cash :  the  mortgage  was  intended  to  cover  such  future 
advances.  By  the  terms  of  the  mortgage,  the  plaintiffs  were  to 
become  entitled  to  the  possession  of  the  vessel,  upon  McLellan's 
de&ult,  in  payment,  in  three  months.  Such  default  was  made ; 
and,  on  the  23d  day  of  August,  1848,  the  plaintiffs  became  entitled 
to  the  possession  of  the  vessel.  The  plaintiffs  held  no  other  security 
for  the  indebtedness,  and  there  was  now  due  to  them,  on  account 
thereof,  the  sum  of  £450  currency,  ($1,800.) 

In  July,  1848,  while  the  vessel  was  at  Bridgeport,  in  the  state 
of  Connecticut,  the  defendants,  who  reside,  and  are  merchants,  in 
the  city  of  New  York,  sued,  out  of  the  Superior  Court  in  the  state 
of  Connecticut,  an  attachment  against  the  goods,  &c.,  of  the  said 
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McLellan,  under  and  by  virtue  whereof  the  said  vessel  was  seized 
and  taken  possession  of,  by  a  constable,  and  was  in  his  possession, 
under  such  attachment^  on  the  28d  day  of  August  following.  The 
attachment,  which  was  produced  and  read  on  the  trial,  is  in  these 
words: 

"  To  the  sheriff  of  the  county  of  Fairfield,  or  his  deputy,  or  either 
of  the  constables  of  the  town  of  Bridgeport^  within  said  county, 
greeting: 

By  authority  of  the  state  of  Connecticut,  you  are  hereby  com- 
manded to  attach,  to  the  value  of  eight  hundred  dollars,  the  goods 
or  estate  of  John  G.  D.  McLellan,  of  Nova  Scotia,  British  North 
America,  if  the  same  should  be  found  within  the  precincts,  and 
summon  him  to  appear  before  the  Superior  Court,  to  be  holden 
at  Danbury,  within  and  for  the  county  of  Fairfield,  on  the  firat 
Tuesday  of  October,  1848,  then  and  there  to  answer,  unto  Smith 
Bloomfield  and  Ellis  S.  Bloomfield,  both  of  the  city,  county,  and 
state  of  New  York,  copartners  in  trade,  by  the  name  and  firm  of 
S.  &  E.  S.  Bloomfield,  in  a  plea  that,  to  the  plaintiffs,  the  defendant 
owes  the  sum  of  five  hundred  and  fifty  dollars,  which,  to  the 
plaintifb,  the  defendant  justly  owes,  by  book,  to  balance  book 
accounts,  as  by  the  books  of  the  plaintiffs,  ready  in  court  to  be 
produced,  fully  appears ;  which  debt  the  defendant  has  not  paid, 
.though  often  requested  and  demanded,  which  is  to  the  damage  of 
the  plaintiffs  the  sum  of  seven  hundred  dollars,  and,  for  the  re- 
covery thereof  with  just  costs,  the  plaintiffs  bring  this  suit." 

The  plaintiff  after  they  became  entitled  to  the  possession,  made 
a  demand  of  the  defendants,  at  the  city  of  New  York,  for  the  said 
vessel.  The  defendants  refused  to  deliver  the  vessel,  or  to  authorize 
its  delivery,  by  the  constable,  but  did  not  allege  that  they  had  no 
control  over  the  attachment,  or  that  the  fees  and  costs,  attending 
its  execution,  must  be  paid.  The  defendants,  subsequent  to  the 
commencement  of  this  action,  recovered,  in  the  attachment  suit,  a 
judgment  against  McLellan,  for  $684.67,  under  which  the  vessel  was 
advertised  for  sale.  The  judgment  was  assigned  by  the^efendants, 
for  the  benefit  of  the  plaintiff,  who  paid  the  amount  thereof,  and  a 
stipulation  was  entered  into  that  the  damages,  in  case  of  a  recovery 
against  the  defendants,  should  not  exceed  $684.57,  besides  damages 
for  detention. 
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When  the  plaintiffi  rested,  the  counsel  for  the  defendants  moved 
that  the  complaint  should  be  dismissed,  upon  the  following  groimds : 

1.  That  the  mortgage  was  fraudulent^  and  void,  as  against  the 
defendants,  the  creditors  of  McLellan. 

2.  That  the  plaintiffii  had  &iled  to  show  title,  or  a  right  to  the 
possession  of  the  vessel. 

8.  That  the  taking  of  the  vessel,  under  the  attachment,  was 
lawftQ,  and  the  plaLntLQT's  only  remedy  was  against  the  officer,  in 
Connecticut. 

4.  That  there  was  no  proof  of  the  conversion  of  the  vessel  by 
the  defendants. 

The  court  refused  to  grant  such  motion ;  to  which  refusal,  the 
counsel  for  the  defendants  then  and  there  excepted. 

And  thereupon  the  jury,  by  direction  of  the  court,  found  a  vei^ 
diet  for  the  said  plaintiffs,  for  six  hundred  and  eighty-four  dollars 
and  fifty-seven  cents,  subject  to  the  opinion  of  the  court  at  General 
Term,  upon  a  case  to  be  made,  with  liberty  to  turn  the  same  into 
a  bill  of  exceptions,  and  with  liberty  to  the  said  defendants,  upon 
the  hearing,  to  move  that  the  complaint  be  dismissed 

Feb.  7. — ^The  cause  was  now  argued  upon  the  case  so  made. 

R,  S.  Ihnmet,  for  the  plaintiff. 

We  insist  that  the  plaintiff  are  entitled  to  judgment  upon  the 
verdict.  The  mortgage  was  a  valid  transfer  to  the  plaintifl^  of  a 
limited  property  in  the  vessel,  and  of  the  right  of  future  posses- 
sion, if  the  debt,  to  which  the  mortgage  related,  should  be  unpaid 
when  it  became  due.  It  is  no  evidence  of  fraud  that  the  mortgager 
remained  in  possession,  until  default  of  payment  {Bissdl  v.  Hop- 
kins,  8  Cow.  166 ;  ffall  v.  TutOe,  8  Wend.  375 ;  HMrook  v.  Baker, 
5  Greenleaf,  809.)  Nor  is  it  any  objection  to  the  validity  of  the 
mortgage  that  it  was  given  to  secure  future  advances  as  well  as  a 
present  debt  The  &ct  that  the  indebtedness  was  less  than  the 
amount  mentioned  on  the  mortgage  can  only  affect  the  question 
of  damages,  and  the  sum  actually  due  greatly  exceeded  the  amount 
of  the  verdict    {McOowan  v.  Young,  2  Stew.  276.) 

The  detention  of  the  vessel  by  the  defendants,  and  their  refusal 
to  deliver  it  to  the  plaintifb,  when  the  latter,  by  force  of  the  mort- 
gage, had  become  entitled  to  the  possession,  was  a  tortious  con- 
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versioii.  K  the  original  seizure  of  the  vessel  was  lawful  at  all^ 
it  was  only  so  in  respect  to  the  interest  of  the  mortgager,  who 
was  then  in  possession,  but  when  his  right  of  possession  ceased, 
and  that  of  the  plaintifib,  as  mortgagees,  accrued,  the  further  de- 
tention of  the  vessel,  against  the  will  of  the  plaintiffi,  was  illegal, 
for  the  plain  reason  that  the  mortgager  had  no  longer  an  attach* 
able  interest  {Murray  v.  Burling^  10  John.  172 ;  Newmxm  v.  Fa» 
Afdwerp^  2  Cow.  658 ;  Mattiaon  v.  Barcus^  1  Comst  295 ;  EuU  y. 
(hmley^  1  Kern.  501 ;  vide,  also,  Stuart  v.  Tayhr^  7  How.  Pr.  B. 
251 ;  Fean  v.  BetOesUm,  8  Law  &  Eq.  R  488.) 

The  demand  was  properly  made,  in  this  city,  where  the  defend* 
ants  resided,  and  the  possession  of  the  officer  was,  in  judgment  of 
law,  the  possession  of  the  defendants.  Moreover,  in  their  answer, 
they  admit  and  justify  their  possession  and  detention  of  the  vesseL 
{LStby  V.  SouU^  1  Shep.  810 ;  CbJIcins  v.  Lockwoods^  17  Connec.  154 ; 
Forbes  v.  March^  15  id.  885 ;  Bobinscn  v.  Armstrong^  84  Maine,  145.) 

0.  Jones^  for  the  defendants. 

The  defendants  are  entitled  to  a  judgment,  dismissing  the  com- 
plaint, with  costs. 

The  mortgage  was  fraudulent  and  void,  as  against  the  defend- 
ants, as  creditors  of  the  mortgager.  He  continued  in  the  use  and 
possession  of  the  vessel  after  the  mortgage  was  given,  and  she  was 
in  his  possession  when  seized  under  the  attachment,  and  this,  by 
the  la,!«dfa>nnecticut,  by  which  the  rights  of  the  parties  mui 
be  determined,  was  conclusive  evidence  of  fraud.  {PoUer  v.  Smithy 
5  Connec.  R.  196 ;  Swift  v.  Thompson,  9  id.  68 :  2  Kent  Comm.  525,) 
and  for  the  same  reason  the  mortgage  was  void  by  the  common 
law  of  this  state,  as  it  existed  before  the  Revised  Statutes.  (/StiTv 
tevant  v.  Ballard,  9  John.  887 ;  Jennings  v.  Carter,  2  Wend.  446 ; 
Diwer  v.  McLaughlin,  id.  596.)  The  mortgage  was,  moreover, 
given  for  a  larger  sum  than  was  advanced  by  the  plaintiffs,  and 
this  was  also  a  badge  of  fraud.  But^  passing  over  the  objections 
to  the  title  of  the  plaintiffs,  we  insist  tiiat  there  was  no  proof  of  a 
conversion  of  the  property,  by  the  defendants.  The  seizure  of  the 
vessel  was  lawful,  and  the  defendants  are  not  chargeable  in  this 
action  for  having  directed  the  officer  to  make  it.  After  the  sei2- 
ure  they  were  not  in  the  possession  of  the  vessel,  which,  £rom 
that  time,  was  in  the  custody  of  the  law,  and  remained  so,  when 
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ihe  deliyery  of  the  possession  was  demanded  from  the  defendants 
and  it  was  not  their  duty,  nor  is  it  shown  to  have  been  in  their 
power,  to  complj  with  the  demand.  On  this  point  the  case  of 
Jeiiner  v.  JoUtffe,  (6  John.  9,  S.  C;  9  John.  581,)  is  a  dedsive  au- 
thority. At  any  rate,  the  demand  of  the  defendants,  in  the  city 
of  New  York,  was  insufficient^  especially  as  no  tender  was  made 
of  the  officer's  fees*  But  we  contend  that  the  defendants  were  not 
-liable  at  all,  and  could  not  be  made  so,  and  that  if  the  plaintifib 
were  entitled  to  any  remedy  whatever,  their  only  remedy  was 
against  the  officer  in  Connecticut. 

By  the  Court.  Duer,  J. — ^The  plaintiffs,  in  our  opinion,  are 
entitled  to  judgment  upon  the  yerdict,  for  the  amount,  with  interest 
and  costs,  for  which  it  was  rendered. 

We  can  allow  no  weight  to  the  objections  that  have  been  taken 
to  the  validity  of  the  mortgage.  It  was  executed  in  Nova  Scotia, 
upon  a  British  registered  vessel,  and  it  is,  therefore,  certain,  that, 
in  judging  of  its  validity,  we  must  be  governed  by  the  rules  of  the 
common  law,  and  not  by  the  provisions  of  the  Revised  Statutes, 
which  can  only  apply  to  mortgages  executed  within,  or  relating  to 
property  at  the  time  within,  the  jurisdiction  of  the  state.  As  to 
the  common  law,  without  entering  upon  a  discussion  of  the  au- 
thorities, we  are  satisfied,  that  there  never  has  been  a  period  in  its 
history,  when  the  continuance  in  possession  of  a  mortgager,  until 
a  default  in  payment,  has  been  deemed  jper  se  evidence  of  a  fraud, 
rendering  the  security  void  as  against  creditors  or  purchasers; 
nor  have  we  been  able  to  discover,  nor  can  we  believe,  that,  prior 
to  the  adoption  of  the  Revised  Statutes,  an  opposite  doctrine  ever 
prevailed  in  the  courts  of  this  state.  The  cases  to  which  we  were 
referred  upon  the  argument,  were  all  of  them  cases  in  which  the 
instrument  of  transfer  was,  not  a  mortgage,  but  an  absolute  bill 
of  sale. 

The  objection  that  the  mortgage,  with  a  view  to  cover  ftiture 
advances,  was  given  for  a  larger  sum  than  the  plaintiffs  had  ad- 
vanced at  the  time  of  its  date,  was  not  much  pressed  upon  the 
argument,  and  is  plainly  untenable.  The  mortgage,  when  given, 
was  certainly  valid  for  the  sum  which  the  plaintiffs  had  then  ad- 
vanced, and  was  certainly  valid,  when  they  asserted  their  title,  for 
the  sum  that  was  then  due  to  them,  and  which,  it  appears,  without 
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inoluding  sabsequent  advanced,  largely  exceeded  the  amouDt  for 
which  the  verdict  was  rendered. 

Even  were  the  provisions  of  the  Bevised  Statutes  applicable  to 
the  case  before  ns,  we  should  still  entertain  no  doubt  as  to  the 
validity  of  the  mortgage.  We  consider  the  law  in  this  state  as 
now  settled,  that  when  the  mortgager  of  chattels^  by  the  terms  of 
iJie  mortgage  is  to  retain  the  possession  until  a  default  in  payment^ 
the  provision  does  not  render  the  mor^ge  void,  but  gives  to  the 
mortgager  a  legal  right  of  possession  daring  the  period  so  limited ; 
and  it  is  a  necessary  consequence  that  the  mortgagee  can  have  no 
right  to  interfere  with  or  disturb  the  possession,  which  he  has  thus 
agreed  that  the  mortgager  shall  retain.  This  doctrine  was  recog- 
nized by  this  court  as  the  established  law,  in  Bull  v.  Camleyy 
(2  Duer,  99,)  and  although  our  judgment  in  that  case  has  since  been 
reversed  in  the  Court  of  Appeals,  this  particular  doctrine  was  not 
only  unquestioned,  but  was  distinctly  affirmed,  and  was  even  made 
a  ground  of  the  decision.  The  chattels  mortgaged,  in  that  case, 
were  sold  by  the  sheriff,  under  an  execution,  during  the  time  the 
mortgager,  by  the  terms  of  the  mortgage,  was  entitled  to  the  po»- 
session,  and  the  plaintiff,  the  mortgagee,  claimed  to  reoover^  the 
value  of  the  property  upon  the  ground  that  the  sale,  being  absolute 
and  not  limited  to  the  possessory  right  of  the  debtor,  was  unwar- 
ranted and  wrongful.  The  Court  of  Appeals  held  that  the  mort- 
gage was  a  valid  instrument,  but  reversed  our  judgment — which 
was  in  favor  of  the  plaintiff — upon  two  grounds :  First,  that  the 
sale  was  justified  by  the  process  under  which  the  sheriff  acted ; 
and,  second,  that  the  plaintiff,  not  having  the  right  of  possession 
when  the  alleged  injury  was  committed,  was  not  warranted  to 
bring  the  action.    (1  Ker.  p.  606-10.) 

By  the  terms  of  the  present  mortgage,  the  plaintiffs  were  not  to 
enter  into  the  possession  of  the  vessel  until  the  expiration  of  three 
months  firom  its  date,  and  by  a  necessary  implilation  the  debtor, 
McLellan,  was  to  retain  the  possession  during  this  period.  The 
plaintiff,  therefore,  so  far  from  being  bound  to  take  immediate 
possession,  woi^d  have  violated  the  rights  of  the  mortgager,  and 
rendered  themselves  liable  as  trespassers,  had  they  attempted  to 
do  so.  If  it  was  neither  their  duty,  nor  within  their  power,  to 
take  the  possession,  it  is  impoodble  to  say  that  their  omission  to 
do  so  was  evidence  of  a  fraudulent  intent 
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I  shall  close  m  j  observations  on  this  branch  of  the  case  by  i^ 
ferring  to  a  somewhat  recent  decision  in  the  Court  of  Exchequer, 
which  it  is,  perhaps,  to  be  regretted,  escaped  the  attention  botii  of 
this  court  and  of  the  Court  of  Appeals  in  HtJl  v.  Oamky.  The 
decision  has  a  direct  bearing  upon  the  questions  before  us,  and  af- 
fords a  very  dear  illustration  of  the  law,  as  now  understood  in 
England* 

Fenn  and  oihera  v.  BeUksUm  <jmd  others^  (8  Law  &  Eq.  R  488,  & 
C.  21 ;  Law  Jour.  Excheq.  N.  S.  41.)  The  action  was  trover  for 
goods,  and  the  material  facts  of  the  case  were  these: — 

A.  conveyed  the  goods  in  question  to  B.  by  a  deed,  which,  as  it 
was  conditioned  to  be  void  on  the  payment  of  a  certain  sum  on  a 
future  day,  was  in  effect  a  mortgage.  The  deed  contained  a  pro* 
vision  that,  until  a  defeiult  in  payment  of  the  principal  sum  or  in« 
terest.  A.,  the  mortgager,  his  executors,  &c,  ^ould  be  allowed  to 
hold  and  enjoy  the  possession  of  the  goods.  A.,  during  the  time 
he  was  thus  entitled  to  the  possession,  became  a  bankrupt,  and 
the  goods  passed  into  the  possession  of  his  assignees,  by  whom, 
but  while  the  right  of  possession  given  by  the  deed  still  continued, 
they  were  subsequentiy  sold.  B.,  the  mortgagee,  betbre  that 
time,  had  transferred  his  tide  to  the  plaintifb,  who  brought  the 
action  against  the  assignees  to  recover  the  value  of  the  goods, 
upon  the  ground  that  the  sale  made  by  them,  being  absolute,  was 
a  wrongful  conversion. 

The  Judge,  upon  the  trial,  directed  a  verdict  for  the  plaintiffii^ 
for  the  value  of  the  goods,  with  leave  to  the  defendants  to  move  to 
set  it  aside,  and  enter  a  nonsuit  The  cause  was  before  the  court 
upon  this  motion. 

The  validity  of  the  deed  was  not  contested,  nor  doubted;  but 
the  argument  turned  entirely  upon  the  questions,  whether  the 
agreement,  that  the  mortgager  should  retain  the  possession  of  the 
goods  until  the  dhiy  fixed  for  the  payment  of  the  debt,  gave  him  a 
legal  right  of  possession  for  the  stipulated  term,  or  was  a  mere 
covenant,  not  affecting  an  immediate  right  of  possession  in  the 
mortgagee;  and  whether  the  sale,  made  by  the  assignees,  was 
justifiable,  or  a  wrongful  conversion.  Upon  the  first  question, 
the  court  held,  that  the  effect  of  the  agreement  was  not  to  give  to 
the  mortgager  the  possession  and  use  of  the  goods,  as  a  mere 
bailee,  but  a  right  of  possession  until  the  end  of  the  stipulated 
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term;  and,  oonsequently,  that,  had  the  goods  been  taken  by  a 
third  person  from  the  custody  of  the  mortgager,  during  the  term, 
the  pb^  haying  then  ifo  pieeent  ri^fof  poase^on,  could 
not  have  maintained  an  action  for  their  recovery.  But,  upon  the 
second  qnestion,  they  held,  that  the  voluntary  act  of  the  assignees, 
in  selling  the  goods,  absolutely,  during  the  term,  as  it  prevented 
their  delivery  to  the  plaintifEs,  in  case  of  a  de&ult  in  payment,  at 
the  end  of  the  term,  was  a  conversion,  which  entitled  the  plaintiff 
to  judgment  upon  the  verdict 

Overruling,  as  we  must  do,  all  the  objections  that  have  been 
raised,  in  the  present  case,  to  the  validity  of  the  mortgage,  it 
follows,  that  the  plaintifb,  on  the  23d  of  August,  became,  at  law, 
the  absolute  owners  of  the  vessel,  as  there  was  then  a  default  in 
the  payment  of  their  debt^  and  the  temporary  right  of  possession 
in  the  mortgage  was  then  determined.  The  plaintifib,  therefore, 
from  that  day,  were  entitled,  as  owners,  to  demand  and  recover 
ihe  vessel,  or  its  value,  from  any  and  every  person  by  whom  the 
possession,  no  matter  under  what  pretext  or  title,  might  then  be 
held.  If  the  vessel,  therefore,  was,  on  that  day,  and  subsequently, 
in  the  possession,  or  under  the  control  of  the  defendants,  and  they 
refused,  upon  a  proper  demand,  to  surrender  her  to  the  plaintiffs, 
they  must  be  liable  in  the  present  action. 

The  defendants,  on  the  preceding  25th  of  July,  had  caused  the 
vessel  to  be  seized,  under  an  attachment  against  the  property  of 
McLeUan,  the  former  owner,  and  the  complaint  avers,  and  the 
answer,  by  not  denying  the  allegation,  admits,  that  the  seizure 
was  made  by  their  express  direction.  The  attachment,  it  appears, 
from  its  terms,  was  not  issued  for  the  general  benefit  of  the  creditors 
of  McLellan,  but  was  a  process,  in  the  commencement  of  a  suit^ 
instituted  by  the  defendants,  in  their  own  names,  and  for  their  own 
exclusive  benefit  It  was,  therefore,  a  proceeding,  subject,  like 
all  other  proceedings  in  the  action,  to  their  personal  control,  to 
be  prosecuted  and  enforced,  or  revoked  and  abandoned,  at  their 
pleasure. 

The  regularity  of  the  attachment^  and  the  jurisdiction  of  the 
court,  by  which  it  was  issued,  are  not  denied;  and,  as  the  tempo- 
rary interest  of  McLellan  in  the  vessel  had  not  then  ceased,  it  is 
not  denied  that  the  original  seizure  was  justifiable  and  lawful. 
Such  an  interest,  it  has  been  decided,  in  our  own  courts,  is  a 
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proper  subject  of  levy,  under  an  execution,  and,  therefore,  under 
an  attachment ;  and  it  was  conceded,  by  the  counsel  for  the  plain- 
tiffs,  and  we  shall,  therefore,  concede,  that  such  is  also  the  law  in 
Connecticut  But,  on  the  2Sd  of  August^  the  interest  of  McLellan 
in  the  vessel  wholly  ceased,  and  we  can  perceive  no  reasons  for 
doubting  that,  fix>m  that  time,  the  detention  of  the  vessel,  under 
the  attachment,  contrary  to  the  will  of  the  plaintiff,  the  true  and 
only  owners,  was  just  as  unlawful,  as  the  original  seizure  would 
have  been,  if  they  had  possessed,  at  that  time,  the  same  exclusive 
title.  Hence,  if  this  detention  may  be  justly  attributed  to  the  acts 
or  authority  of  the  defendants,  it  is  a  necessary  conclusion,  that 
they  were  guilty  of  the  conversion  with  which  they  are  charged. 
As  the  answer  admits  that  the  delivery  of  the  vessel  was  demanded 
fix)m  the  defendants,  on  behalf  of  the  plaintiflb,  after  the  28d  of 
August,  and  before  the  commencement  of  this  acti(»i,  and  as  the 
feet  was  very  clearly  proved,  upon  the  trial,  it  is  evident  that  the 
subsequent  detention  of  the  vessel  must  be  attributed  to  them,  if 
it  was  in  their  power,  and  it  was  their  duty,  to  have  complied  with 
the  demand. 

We  think,  that  they  had  the  legal  power,  and  that  it  was  their 
legal  duty,  to  comply  with  the  demand,  and  that  they  have  ren- 
dered themselves  liable  to  the  plaintiff  by  their  refusal. 

What  are  the  grounds,  I  propose  next  to  consider,  upon  which 
this  liability  of  the  defendants,  is  denied  ? 

It  is  said,  that  the  vessel,  when  its  delivery  was  demanded,  was 
still  held,  by  the  officer  in  Connecticut,  under  the  attachment,  and 
was,  therefore,  in  the  custody  of  the  law ;  and  we  were  told  that, 
where  property  is  thus  situated,  it  is  settled  law  that  the  owner  can 
maintain  no  action,  for  its  recovery  or  value,  but  must  seek  his 
remedy  in  an  application  to  the  court  under  whose  process,  or 
order,  the  property  is  held ;  and,  in  support  of  this  broad  proposi- 
tion, we  were  referred  to  the  decision  of  the  Supreme  Court,  in 
the  early  case  otJenner  v.  JoUiffe,  as  a  controlling  authority.  (6 
John.  9 ;  9  id.  381.) 

The  proposition,  that  property,  in  the  custody  of  the  law,  cannot 
be  made  the  subject  of  a  new  and  separate  action,  when  properly 
understood  and  limited,  is  undeniably  true,  and  the  case  to  which 
we  were  referred,  the  purport  of  which  was  greatly  misunderstood, 
well  illustrates  the  true  meaning  and  application  of  the  rule. 
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The  plaintifl^  in  Jenner  v.  JolUffey  brought  the  actioii,  which  was 
trover,  to  recover  the  value  of  a  quantity  of  timber,  of  which  he 
was  the  owner,  and  which  the  defendants  had  caused  to  be  seized^ 
under  an  attachment^  in  Canada;  but,  as  it  appeared,  that  the 
process  was  regular,  on  its  fiuse,  was  issued  by  a  court  of  full 
jurisdiction,  and,  by  its  terms,  directed  the  seizure  of  the  very 
pioperty  in  question,  as  that  of  the  plaintifl^  who  was  named  as 
the  defendant  in  the  suit,  the  Supreme  Court  properly,  and  neces- 
sarily, held,  that  the  action  was  not  maintainable.  This  case, 
therefore,  only  proves  what,  probably,  has  never  been  denied,  or 
doubted,  that  a  defendant,  in  a  suit  in  which  his  property  is  seized 
or  attached,  under  a  process  or  order  of  the  court,  and  to  abide 
its  final  determination,  is  not  permitted  to  try  the  validity  of  the 
proceeding — ^when  the  jurisdiction  of  the  court  is  undoubted — ^as 
plaintiff  in  a  separate  action ;  for  this  is  the  very  question  to  be 
determined  in  that  to  which  he  is  already  a  party,  as  the  de- 
fimdant 

But  the  case  is  widely  different,  when  the  property  seized  is  that 
of  a  stranger  to  the  action,  and  the  seizure  is  not  directed  by  the 
terms  of  the  process.  The  property  seized  is  not  then  in  the 
custody  of  the  law,  for  the  seizure  is,  itself,  an  unlawful  act^  which 
renders  the  officer  making,  and  the  plaintiff  directing  it,  at  once, 
liable  as  trespassers,  and  gives,  to  the  true  owner,  an  immediate 
right  of  action  against  them.  The  £uniliar  case  is,  where  the 
goods  of  A.  are  seized,  under  an  execution  against  the  property 
of  B. ;  and  whether  the  seizure  is  made  under  an  execution,  or 
under  an  attachment,  is  plainly  immaterial  What  has  been  said 
of  an  unlawful  seizure,  must  be  equally  true  of  an  unlawful  de- 
tention. Where  the  goods  detained  belong  to  a  stranger  to  the 
action,  and  their  detention  is  not  justified  by  the  terms  of  the 
process,  they  are  not  in  the  cui^x>dy  of  the  law,  and  the  owner  is, 
at  once,  entitled  to  the  remedy,  by  an  action  against  those  who 
wrongfully  withhold  from  him  the  possession  to  which  he  is  enti- 
tled. Here,  the  vessel,  when  the  interest  of  McLellan  had  ceased, 
was  no  longer  in  the  custody  of  the  law,  and,  as  its  detention  was 
no  longer  justified  by  the  terms  of  an  attachment,  which  related 
to  the  property  of  McLellan  alone,  the  plaintiffs  had  an  immediate 
right  of  action  against  those  to  whom  the  wrongful  detention  was 
imputable. 
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We  think,  that  in  reason^  and  in  law,  it  was  imputable  to  the 
defendants. 

The  demand  of  the  yessel  was  properly  made  from  the  de- 
fendants themselves,  and  was  properly  made  in  the  place  where 
they  were  found  They  were  the  sole  plaintifb  in  the  suit  in 
which  the  attachment  was  issued — ^it  was  by  their  direction  that 
the  vessel  was  seized,  and  hence,  the  officer,  holding  the  attach- 
ment, acted  as-  their  agent  in  making  the  seizure.  It  was  not  a 
manual  delivery  of  the  vessel  that  was  asked,  but  an  order,  direct- 
ing the  officer,  as  their  agent,  to  make  that  delivery  to  the  plain- 
t\&.  It  was  at  their  own  peril — ^the  peril  of  showing  that  the 
plaintifEs  were  not^  as  they  claimed  to  be,  the  owners  of  the  vessel, 
that  they  refused  to  comply  with  such  a  demand }  and,  as  to  their 
power,  to  direct  a  delivery  by  the  officer,  we  cannot  doubt  that 
they  had  the  same  right,  to  release  the  property  from  an  attach- 
ment^ in  which  they  alone  were  interested,  that  they  would  have 
had  to  release  it  from  an  execution,  had  such  been  the  form  and 
nature  of  the  process  by  which  it  was  held ;  and,  if  such  was  their 
right,  its  exercise  was  their  duty. 

As  to  the  objection,  that,  when  the  vessel  was  demanded,  no 
tender  was  made  of  the  fees  of  the  officer,  and  of  the  other  costs  of 
the  attachment,  it  scarcely  deserves  attention.  No  such  payment, 
or  tender,  was  required ;  and,  had  it  been  required,  the  plaintiffii 
were  under  no  obligation  to  comply  with  the  request  The  de- 
livery, to  which,  as  owners  of  the  vessel,  they  were  entitled,  was 
unconditional,  and,  b^  refusing  to  make  it,  the  defendants  converted 
the  property  to  their  own  use.  It  is  plain,  from  the  evidence,  that 
they  refused  to  deliver  the  vessel,  because  they  meant  to  retain  it, 
under  the  attachment,  in  order  that  its  proceeds,  when  sold,  might 
be  applied  to  the  satisfaction  of  their  own  debt  It  is  plain,  that, 
with  this  view,  they  meant  to  deny,  wholly,  the  title  of  the  plain- 
tiffs ;  and,  as  the  denial  has  proved  to  be  groundless,  they  have  no 
right  to  complain  that  judgment  is  rendered  against  them. 

Judgment  for  plaintiffii,  with  costs. 
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Willis,  appellant,  v.  Haysmsysb,  respondent 

To  •  eompkint  which  ohMrgM  that  the  defendant^  withoat  eaiiM,  oansed  the  phun- 
tiff  to  be  arreeted  and  sent  to  prison,  and  detained  there  until  the  enforced  pay- 
ment of  a  sum  for  his  deliverance,  an  answer  which  states,  in  proper  form,  that 
the  plaintiff  was  brought  before  the  defendant  charged  wi|^  an  offence  which 
the  defendant  had  jurisdiction  to  try  and  decide,  a  trial,  acMMding  to  law,  and 
a  decision  which  he  was  competent  to  make,  and  the  ivuing  of  process  to  en- 
force it»  and  that  the  imprisonment  was  by  yirtae  thereof,  and  in  execution  of 
such  decision,  is  sufficient 

A  reply,  which  does  not  controTcrt  any  of  the  alleged  fJMts  requidte  to  confer 
jniiidiction  on  the  defendant  to  hear  and  determine  such  offence,  or  the  fiict  at 
making  the  decidon  and  issuing  of  the  process  set  out  in  the  answer,  was  da- 
mnrrable  (in  Jan.  7, 1851)  for  insufficiency. 

When  not  required  by  statute,  it  is  not  necessary  to  the  protection  of  an  officer  of 
special  jurisdiction,  that  a  formal  record  of  his  decision  should  be  made  and 
ffled.  It  is  enough  that  his  decision  was  reduced  to  writing  at  the  time  it  was 
made. 

When  a  statute  confers  authority  on  such  an  officer  to  try  a  specified  class  of 
offences,  and  punish  by  fine  or  imprisonment,  it  necessarily  confers  authority  to 
issue  process  to  enforce  his  judgment. 

A  i^ly  to  such  an  answer,  alleging  matters  which,  if  true,  would  show  the  deoidon 
to  be  merely  erroneous,  and  not  void,  is  insufficient.  While  unreversed  it  will 
protect  the  officer  making  it 

Under  the  code,  it  is  sufficient,  as  a  pleading,  in  justifying  under  the  judgment  or 
final  determination  of  an  officer,  or  a  court  of  special  jurisdiction,  to  state  that 
such  judgment  or  determination  was  duly  made.  It  is  only  when  such  allega- 
tion is  controverted  that  the  officer  must  establish  at  the  trial  the  facts  conferring 
jurisdiction. 

(Before  Oakuet,  Ob.  J.,  and  Dun  and  Boawosni,  J.J.) 
Heard,  February;  decided,  March,  1866. 

This  action  came  before  the  court  on  an  appeal,  by  the  plaintifl^ 
jBrom  a  judgment  in  fJEtyor  of  the  defendant,  upon  a  demurrer  in- 
terpoeed  by  the  defendant  to  the  plaintiff's  reply  to  the  defendant's 
answer. 

The  action  was  commenced  on  the  28th  of  December,  1850. 
The  answer  was  served  on  the  27th  of  January,  1851.  The  reply 
on  the  21st  of  Februaiy,  1851.  The  demurrer  on  the  17th  of 
March,  1851. 

It  was  tried  before  Mr.  Justice  Duer,  in  October,  1851.  The 
pleadings  are  as  follows : 


448  CASES  IN  THE  SUPERIOR  COURT. 

Willis  y.  HftTemeyer. 

»  —  ■  ■    ■  I  ■■ » 

Complaint. — ^The  plaintiff  complams  against  the  defendant,  for 
that  the  defendant,  on  or  about  the  sixth  day  of  January,  1849,  in 
the  city  and  county  of  New  York,  without  any  justifiable  cause, 
against  the  law  of  the  land,  and  against  the  will  of  the  plaintiff, 
caused  the  said  plaintiff  to  be  arrested  and  detained  in  and  about 
the  city  hall  of  said  city  for  some  time,  and  caused  the  said  plain- 
tiff, by  a  pretended  commitment,  to  be  forcibly  conveyed  to  the 
city  prison  of  i^d  city,  and  the  said  plaintiff  was,  in  consequence 
of  said  pretended  commitment,  confined  in  the  said  prison  for  a 
considerable  period  of  time,  to  wit,  the  period  of  sixteen  hours  or 
thereabouts,  and  until  the  enforced  payment  of  a  sum  of.  money 
for  his  deliverance  therefrom,  by  means  whereof  the  plaintiff  waa, 
during  all  that  time,  prevented  &om  following  his  lawful  and  ne- 
eeasary  affiurs  and  buirinesa,  whieh  he  otherwise  would  and  might 
have  done,  was  put  to  great  trouble  and  inconvenience,  was  de- 
prived of  his  liberty,  and  greatly  wounded  in  his  feelings,  where- 
fore the  plaintiff  demands  judgment  against  said  defendant  for  the 
sum  of  one  thousand  dollars,  and  the  costs  of  this  action. 

Answer. — ^The  defendant,  William  F.  Havemeyer,  for  answer 
.  to  the  complaint  of  the  plaintiff  in  the  above  entitled  action,  on 
information  and  belief,  denies  that  he  caused  the  plaintiff  to  be  ar- 
rested, as  is  in  said  complaint  alleged. 

And  this  defendant  further,  on  information  and  belief  says,  that 
on  or  about  the  dxth  day  of  January,  1849,  John  A.  Bicard,  who 
was  then  a  police  officer  of  the  city  of  New  York,  brought  a  per- 
son, who  gave  his  name  as  Edward  Willis,  and  whom  this  de- 
fendant believes  to  be  the  said  plaintiff,  before  this  defendant,  who 
was  then  and  there  the  mayor  of  the  city  of  New  York,  duly 
elected  and  qualified  and  acting  as  such  mayor,  at  the  mayor's 
office  in  the  city  hall  of  the  city  of  New  York,  and  charged  the 
said  Edward  Willis  with  having,  within  the  view  of  the  said  offi- 
cer, committed  the  offence  of  driving  a  wagon  for  the  transporta- 
tion of  goods,  wares  and  merchandise,  for  hire,  without  being  duly 
*  licensed  by  the  mayor  of  the  city  of  New  York,  contrary  to  the 
ordinances  of  the  mayor,  aldermen,  and  commonalty  of  the  city 
of  New  York,  passed  May  80,  1848.  That  this  defendant,  by 
virtue  of  the  power  and  authority  in  him  vested  as  such  mayor, 
did  then  and  there  proceed  to  hear,  examine  into^  and  determine 


NEW  YORK— MARCH,  1856.  449 

WiUii  T.  HaTCMyer. 

«  ■  ,»■■■■  ■ 

upon  the  said  charge ;  and  then  and  there,  on  the  testimony  of  the 
said  John  A.  Ricard,  (who  was  duly  sworn,)  and  on  the  confession 
of  the  said  Edward  Willis,  which  said  testimony  and  confession 
were  reduced  to  writing,  and  verified  by  the  affidavit  of  said 
Bicard,  did  then  and  there  convict  the  said  Edward  Willis  of  the 
offence  aforesaid,  and  this  defendant  did  then  and  there  make  ap 
and  sign  a  record  of  said  conviction ;  and  this  defendant  did  then 
and  there  declare  and  deem  the  said  Edward  Willis  guilty  of  a 
misdemeanor,  and  order  and  adjudge  that  the  said  Edward  be 
fined  in  the  sum  of  ten  dollars,  or  in  de&ult  of  the  payment  of 
such  fine  that  he  be  imprisoned  in  the  city  prison  for  ten  days, 
which  said  record  of  conviction,  with  the  said  testimony  and  con- 
fession therein  contained,  are  in  the  following  words,  that  is  to 
say:— 

City  and  County  of  New  Yorkj  «. 

John  A.  Ricard,  Cart  Inspector,  being  duly  sworn,  deposes  and 
says:  that  Edward  Willis  was,  this  day,  driving  one  horse  before 
a  wagon,  having  goods  on  it,  and  driving  for  hire,  without  license 
according  to  law. 

JOHN  A.  BICARD. 
Sworn  to  before  me,  January  6th,  1849, 
Wm.  F.  Havemeyer,  Mayor. 

Edward  Willis  states  as  follows: — Examinant  drives  a  wagon 
for  his  &ther,  Anson  Willis.  I  carry  goods  when  I  get  employed, 
and  receive  pay  for  it.  I  drive  it  as  an  express  wagon.  I  am 
twenty  years  old  the  10th  of  this  month. 

EDWARD  WILLIS. 
Taken  before  me,  January  6,  1849, 
Wm.  F.  Havemeyer,  Mayor. 

The  defendant,  Edward  Willis,  being  convicted  on  his  own  con* 
fession,  and  upon  the  testimony  of  John  A.  fiicard,  of  driving  a 
wagon  for  the  transportation  of  goods,  wares,  and  merchandise,  for 
hire,  without  being  duly  licensed  by  the  mayor  •of  the  city  of  New 
York,  contrary  to  the  ordinance  of  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York,  passed  May  80,  1848,  is, 
pursuant  to  section  10,  article  Sd,  of  an  act  to  amend  an  act  entitled 
D.— V.  29 
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*'  an  act  for  the  establishment  and  regulation  of  the  police  of  the  city 
of  New  York,  passed  May  7th,  1844,"  passed  May  18th,  1846,  by 
a  two-third  vote,  deemed  guilty  of  a  misdemeanor. 

It  is  hereby  ordered  and  adjudged,  that  Edward  Willis  be,  and 
he  is  fined,  in  the  sum  of  ten  dollars,  or,  in  de&ult  of  the  pay- 
ment of  such  fine,  that  he  be  imprisoned  in  the  city  prison  for 
ten  days. 

New  York,  Jan.  6th,  1849. 

WILLIAM  F.  HAVEMEYER,  Mayor. 

And  this  defendant  fiirther,  on  information  and  belief  says: 
That  if  the  said  plaintiff  was  detained  in  the  city  hall  for  some 
time,  as  alleged  in  said  complaint,  it  was  only  during  a  period  of' 
time  necessary  and  proper  to  conduct  the  examination  and  deter- 
mination of  the  complaint  aforesaid,  and  no  longer. 

And  this  defendant,  on  information  and  belief,  further  says: 
that  the  said  Edward  Willis  did  not  pay  the  said  fine  so  imposed 
upon  him,  but  made  default  therein,  afler  a  reasonable  time  al- 
lowed  him  so  to  do,  whereupon  the  defendant^  acting  as  such 
mayor,  did,  in  due  form  of  law,  make  an  order,  warrant  or  com- 
mitment, under  his  hand  and  seal,  by  which  the  constables  and 
policemen  of  the  city  of  New  York,  and  every  of  them,  were  com- 
manded to  convey  to  the  city  prison  of  the  city  of  New  York,  the 
body  of  Edward  Willis,  and  deliver  him  to  the  keeper  thereof 
and  the  said  keeper  was  thereby  commanded  to  receive  into  his 
custody  the  body  of  the  said  Edward  Willis,  and  safely  keep  the 
said  Edward  Willis  in  his  custody  in  the  said  prison,  until  he 
shall  pay  the  sum  of  ten  dollars,  but  the  said  imprisonment  not  to 
exceed  the  space  of  ten  days,  or  be  thence  delivered  by  due  course 
of  law,  of  which  said  order,  warrant  or  commitment,  the  following 
is  a  copy,  that  is  to  say : — 

Ciiy  and  Chuniy  of  New  York^  88, 

P    1         By  Hon.  William  F.  Havemeyer,  Mayor  of  the  city 
^  '  of  New  York,  to  the  constables  and  policemen  oT  the 

said  city,  and  every  of  them,  and  to  the  keeper  of  the  city  prison 

of  the  said  city : 
These  are  in  the  name  of  the  people  of  the  state  of  New  York, 

to  command  you,  the  said  constables  and  policemen,  and  every 
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of  you,  to  convey  to  the  said  prison  the  body  of  Edward  Willis, 
and  deliver  him  to  the  keeper  thereof,  and  you,  the  said  keeper, 
are  hereby  commanded  to  receive  into  your  custody,  in  the  said 
prison,  the  body  of  the  said  Edward  Willis,  who  stands  charged 
before  me,  on  oath  of  John  A.  Ricard,  with  having,  on  the  6th 
day  of  January,  1849,  at  the  city  of  New  York,  in  the  county  of 
New  York,  also  upon  the  confession  of  said  Edward  Willis,  with 
driving  a  wagon  for  the  transportation  of  goods,  wares,  and  mer- 
chandise, for  hire,  without  license  from  the  mayor  of  the  city  of 
New  York,  contrary  to  the  ordinance  of  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York,  passed  May  80th,  1848 ;  he 
is,  therefore,  pursuant  to  section  10  of  article  3,  of  an  act  to  amend 
an  act,  entitled  "  an  act  for  the  establishment  and  regulation  of 
the  police  of  the  city  of  New  York,  passed  May  7th,  1844,"  passed 
May  18th,  1846,  by  a  two-third  vote,  deemed  guilty  of  a  misde- 
meanor, whereupon  I  ordered  and  adjudged  that  the  said  Edward 
Willis  pay  a  fine  of  ten  dollars,  in  which  he  has  made  default, 
that  you  safely  keep  the  said  Edward  Willis  in  your  custody,  in 
the  said  prison,  until  he  shall  pay  the  sum  of  ten  dollars,  but  the 
said  imprisonment  not  to  exceed  tiie  space  of  ten  days,  or  be  thence 
delivered  by  due  course  of  law. 
Given  under  my  hand  and  seal  this  6th  day  of  January,  1849. 

WILLIAM  F.  HAVEMEYER,  Mayor. 

And  this  defendant  further,  on  information  and  belief,  says: 
that  the  said  Edward  Willis  was  only  committed  to  the  said  prison 
in  compliance  with  said  commitment,  warrant  or  order,  and  therein 
detained  for  a  short  space  of  time,  but  not  over  the  space  of  sixteen 
hours,  and  until  he  having  paid  the  said  fine  of  ten  dollars,  was 
then  discharged. 

.  And  this  defendant  denies  that  he  caused  the  said  plaintiff  to  be 
confined  in  the  said  prison,  as  is  in  said  complaint  alleged,  by  any 
other  agency  or  means,  or  for  any  other  cause  or  reason,  than 
those  hereinbefore  set  forth.  And  this  defendant  avers,  that 
during  all  the  proceedings  aforesaid,  he  acted  in  good  &ith,  and 
in  the  faithful  discharge  of  his  duty  as  such  mayor,  and  under 
and  by  virtue  of  the  authority  with  which  he,  by  law,  as  such 
mayor,  was  invested,  and  according  to  the  statute  in  such  case 
made  and  provided,  and  more  particularly  under  and  by  virtue 
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of  an  act^  entitled  "  an  act  relative  to  the  powers  of  the  common 
council  of  the  city  of  New  York,  and  the  police  and  criminal  courts 
of  said  city"  passed  Maj  23d,  18S3,  and  also  an  act  to  amend  an 
act,  entitled  ''an  act  for  the  establishment  and  regulation  of  the 
police  of  the  city  of  New  York,  passed  May  7th,  1844," — ^passed 
May  18th,  1846,  by  a  two-third  vote, — and  in  accordance  with  an 
ordinance  of  the  mayor,  aldermen,  and  commonalty  of  the  city  of 
New  York  in  common  council,  passed  May  SOth,  1848,  and  an 
ordinance  of  the  said,  the  mayor,  aldermen,  and  commonalty  of 
the  city  of  New  York  convened,  passed  May  14th,  1889,  as  by 
reference  thereto  will  more  fully  appear.  And  this  defendant 
further  says,  that  he  had  good,  sufficient,  reasonable,  and  justifia- 
ble cause  to  convict  the  said  Edward  Willis,  as  aforesaid. 

And  this  defendant,  on  information  and  belief,  says :  that  at  the 
time  of  such  oifence  and  proceedings,  and  for  a  long  time  there- 
after, the  said  Edward  Willis  was  a  minor,  under  the  age  of 
twenty-one  years. 

And  this  defendant  further  says,  that  on  the  said  sixth  day  of 
January,  1849,  and  for  a  long  time  before,  and  also  for  a  long 
time  subsequent  thereto,  he,  the  said  defendant,  was  mayor  of  the 
city  of  New  York,  and  as  such  duly  elected  and  qualified.  And 
that  he,  the  said  defendant,  as  such  mayor,  and  not  otherwise,  on 
the  said  sixth  day  of  January,  1849,  as  it  was  right  and  lawful  for 
him  to  do,  on  the  complaint  aforesaid,  for  the  offence  aforesaid, 
being  made  before  and  to  him  as  such  mayor,  did  proceed  to  hear 
and  determine  the  said  complaint,  and  the  said  Edward  Willis, 
having  been  of  said  offence  duly  convicted  by  this  defendant,  as 
such  mayor  and  not  otherwise,  imposed  the  said  fine  of  ten  dollars 
as  aforesaid,  as  also  made  the  record  of  conviction  aforesaid  un- 
der his  hand,  and  was  right  and  lawful  for  him  to  do.  And  this 
defendant  further  saith,  that  the  said  plaintiff  did  not  pay  the  fine 
so  imposed,  but  made  default  therein,  whereupon  this  defendant, 
as  such  mayor,  and  not  otherwise,  as  it  was  right  and  lawful  for 
him  to  do  as  such  mayor,  did  make  and  issue,  or  cause  to  be 
made,  issued  and  delivered  to  one  of  the  police  ofiioers  of  the  city 
of  New  York,  the  order,  warrant,  or  commitment  above  set  forth, 
which  said  officer,  as  this  defendant  states  on  information  and  be- 
lief, under  and  by  virtue  of  the  said  commitment,  on  the  said  6th 
day  of  January,  1849,  took  and  imprisoned  the  said  plarntifT,  as  it 
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was  right  and  lawful  for  him  to  do,  and  which  said  warrant  or 
commitment,  this  defendant  believes,  is  the  pretended  commitment 
referred  to  in  this  complaint 

And  this  defendant  says,  that  the  said  complaint  and  offence 
came,  and  were  legally  within  his  jurisdiction,  as  such  mayor  as 
aforesaid.  ^ 

And  this  defendant  further  says,  that  some  few  days  prior  to 
the  sixth  day  of  January,  1849,  the  said  Edward  Willis  was 
charged  before  this  defendant  with  another  and  like  offence  to 
that  above  stated  and  set  forth,  and  this  defendant,  as  it  was  the 
first  offence  on  which  said  Edward  Willis  had  been  charged  before 
him,  permitted  him,  in  the  exercise  of  his  discretion  as  such 
mayor,  to  depart  without  fine  or  other  punishment,  but  with  an 
admonition  that  a  second  offence  would  meet  with  the  punishment 
appointed  by  law. 

And  this  deponent  further  says,  that  he  has  not  any  knowledge 
sufficient  to  form  a  belief  whether  by  means  of  said  commitment, 
the  plaintiff  was,  during  all  the  time  thereof,  prevented  from  fol- 
lowing his  lawful  and  necessary  affairs  and  business,  or  whether 
he  might  or  would  have  done  so,  or  whether  the  said  plaintiff  had 
any  lawful  and  necessary  affairs  and  business,  or  whether  the 
plaintiff  was  put  to  great  trouble  and  inconvenience,  or  whether 
he  was  deprived  of  his  liberty  otherwise,  or  whether  he  was  greatly 
wounded  in  his  feelings  than  is  above  stated. 

And  this  defendant,  for  greater  certainty,  prays  leave  to  refer 
to  all  and  singular  the  proceedings  on  said  complaint,  and  to  said 
testimony,  confession,  and  record  of  conviction,  and  to  said  war- 
rant or  commitment,  as  well  as  to  the  said  ordinances  of  the  said, 
the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York. 

And  this  defendant  prays  judgment  in  his  &vor  in  this  action 
against  the  plaintiff,  for  his  costs  in  this  action. 

The  plaintiff,  replying  to  the  answer  of  the  defendant,  in  the 
above  entitled  action,  says  he  did  not  confess  that  he  committed 
the  offence  mentioned  and  referred  to  in  said  answer,  as  is  therein 
alleged. 

And  plaintiff,  as  to  the  allegation  of  said  defendant,  that  he, 
said  defendant,  made  up  and  signed  a  record  of  the  conviction  in 
said  answer  mentioned,  denies  that  he,  the  said  plaintiff,  has  any 
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knowledge  or  information  thereof  sufficient  to  form  a  belief  in 
r^ard  thereto. 

And  plaintiff  denies  that  he  committed  the  offences  mentioned 
and  referred  to  in  the  answer  of  said  defendant,  and  that  defendant 
had  good,  sufficient,  reasonable  and  justifiable  cause  to  convict 
him,  said  plaintiff,  as  stated  in  the  answer. 

And  plaintiff  denies  that  he  has  any  knowledge  or  information, 
sufficient  to  form  a  belief  as  to  whether  he,  said  plaintiff  was  de- 
tained in  the  City  Hall  onl  j  during  a  period  of  time  necessary  and 
proper  to  conduct  the  eicamination,  and  determination  of  tiie  com- 
plaint, in  said  answer  mentioned. 

And  plaintiff  fiuther  says,  that,  at  the  time  of  the  alleged  com- 
mitment of  the  offence,  first  mentioned  and  referred  to  in  the 
answer  of  said  defendant,  he,  eaid  plaintiff,  was  driving  a  wagon, 
containing  goods,  in  the  lawfiil  and  necessary  prosecution  of  the 
business  of  an  express,  established  and  running  between  the  city 
of  New  York  and  the  village  of  Croton  Falls,  in  said  state,  and  for 
no  other  purpose  whatever,  which  driving,  as  aforesaid,  in  sud 
lawful  and  necessary  prosecution  of  said  business,  was  well  known 
to  the  said  defendant,  at  the  time  of  plaintiff's  said  arrest,  detention, 
and  conveyance  to  prison,  and  which  said  driving  is  the  driving 
mentioned  and  referred  to  in  defendant's  said  answer. 

The  defendant  demurs  to  tiie  reply  of  the  plaintiff,  because  the 
said  reply,  to  the  defence  set  up  by  the  answer  of  the  defendant, 
is  insufficient  in  law,  and  the  defendant  states  the  grounds  of  his 
demurrer  as  follows : — 

1.  It  is  admitted,  by  the  plaintiff  that  the  complaint  against  the 
plaintiff  was  made ;  that  the  defendant,  as  mayor  of  the  city  of 
New  York,  had  jurisdiction  of  said  complaint;  that  a  judicial  hear- 
ing and  determination  was  had  thereupon,  and  that  the  plaintiff 
was  convicted  thereof,  as  alleged  in  tiie  answer.  K  it  be  admitted 
that  the  plaintiff  was  driving  an  express  wagon,  as  allied  in  the 
reply,  this  is  no  sufficient  reply,  in  law,  to  the  answer  of  the  de- 
fendant. 

2.  It  does  not  appear,  by  the  reply,  but  tiiat  the  allegation 
of  the  plaintiff^  in  his  said  reply,  tiiat  be  was  driving  an  express- 
wagon,  was  controverted,  and  proved  not  to  be  true,  on  the  hear- 
ing of  said  complaint  by  said  defendant,  as  mayor,  nor  but  that  it 
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was  then  and  there  decidedi  by  the  said  defendant^  to  be  no  de- 
fence to  said  complaint 

8.  The  reply  departs  from  the  complaint^  and,  so  £Eff  as  any 
canae  of  action  is  stated  therein,  it  is  a  new  and  different  cause  of 
action  &om  that  stated  in  the  complain^  and  renders  it  uncertain 
for.  what  the  plaintiff  seeks  to  recover  in  this  action. 

Win.  AC  BracheUf  for  plaintiff 

&  J.  TSden^  for  defendant. 

Mr.  Justice  Duer  assigned  the  following  reasons,  in  support  of 
the  judgment)  which  he  ordered: — 

Bt  thx  Coubt.  Dusr,  J. — Upon  an  attentive  consideration 
of  the  pleadings,  in  this  case,  and  of  the  law  applicable  thereto,  I 
am  satisfied,  contrary  to  my  impressions  upon  the  hearing,  that 
the  demurrer  to  the  reply  must  be  allowed.  The  following  are, 
briefly,  the  grounds  of  my  decision : 

1.  That  the  jurisdiction  of  the  defendant^  as  mayor  of  the  city 
is  sufficiently  dleged  in  the  answer,  and  that  these  allegations  are 
not  denied  in  the  reply.    I  must,  therefore,  consider  the  original 
jurisdiction  as  admitted. 

2.  That  the  making  up  and  filing  of  a  record  were  not  necessary 
to  render  lawfiil  the  subsequent  commitment  of  the  plaintiff  The 
averment  of  these  fSacts,  in  the  answer,  was,  therefore,  unnecessary, 
and,  consequently,  the  denial,  in  the  reply,  forms  an  immaterial 
issue. 

8.  That,  as  the  defendant  had  jurisdiction  of  the  offence,  of  which 
he  convicted  the  plaintiff  the  conviction  must  be  regarded  as  con* 
elusive,  upon  all  the  questions,  both  of  fiu^  and  of  law,  which  the 
judgment  of  the  magistrate,  of  necessity,  involved. 

4.  Hence,  all  the  issues  of  &ct,  which  are  raised  in  the  reply, 
must  be  regarded  as  immaterial,  since  they  all  relate  to  questions 
which  were  necessarily  determined,  by  the  defendant^  in  pronounc- 
ing a  judgment  of  conviction. 

6.  That,  however  erroneous  such  determination  may  have  been, 
it  is  a  complete  bar  to  any  action  for  a  false  imprisonment^  unless 
the  acts  of  the  l^;islature,  and  the  ordinance  of  the  corporatioui 
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under  which  tlie  defendant  acted,  must  be  pronounced  unconsti- 
tutional and  void. 

6.  That  the  misdemeanor,  of  which  the  plaintiff  was  convicted, 
belongs  to  a  class  of  offences,  in  relation  to  which,  a  summary  j  iiris> 
diction,  without  the  intervention  of  a  jury,  was  known,  and  univer- 
sal, in  this  state,  before  the  adoption  of  the  constitution  oi  177d. 

7.  That,  consequently,  the  acts  of  the  legislature  in  question, 
and  the  ordinance  passed  by  the  corporation  in  pursuance  thereof, 
do  not  violate  any  of  the  provisions  of  the  constitution  of  1821, 
but  are  fully  sanctioned  by  the  construction  that  has  been  given  to 
the  provisions  that  are  alleged  to  have  been  violated,  and  to  similar 
provisions  in  the  constitution  of  1779,  not  only  in  repeated  acts  of 
the  legislature,  but  by  an  unbroken  series  of  decisions  in  the  courts 
of  justice. 

The  defendant  is  entitied  to  judgment,  with  costs ;  but  twenty 
days  are  allowed  to  the  plaintiff)  to  amend  his  reply,  upon  pay- 
ment of  the  costs  of  the  demurrer  and  hearing. 

BoBWOBTH,  J. — ^The  answer  contains,  first,  a  denial  that  the 
defendant  "caused  the  plaintiff  to  be  arrested,"  as  stated  in  the 
complaint  This  puts  at  issue  allegations  of  the  complaint,  which 
are,  of  themselves,  sufBcient  to  constitute  a  distinct  cause  of  action. 

Second.  The  residue  of  the  answer,  contains  matter  which  is 
pleaded  as  a  defence  to,  or  justification  of  the  charge,  that  the 
defendant  "caused  the  plaintiff,  by  a  pretended  commitment,  to 
be  forcibly  conveyed  to  the  city  prison,"  and  to  be  detained  there. 

The  reply  must^  of  necessity,  be  regarded  as  applying  only  to  so 
much  of  the  answer,  as  sets  up  a  justification  of  the  second  cause 
of  action,  stated  in  the  complaint 

The  substance  of  the  justification  is,  that  the  defendant  was 
mayor  of  the  city  of  New  York,  and  that,  as  such  mayor,  upon  a 
complaint  made  against  the  plaintiff,  of  having  violated  an  ordinance 
of  the  mayor,  aldermen  and  commonalty  of  the  city  of  New  York, 
passed  May  80, 1848,  he  investigated  the  matter,  upon  the  plaintiff 
being  arrested  and  brought  before  him,  on  said  complaint,  and 
convicted  him  of  the  alleged  offence,  and  adjudged  that  the  plain- 
tiff be  fined,  in  tiie  sum  of  $10,  or  that,  in  defeult  of  the  payment 
of  such  fine,  he  be  imprisoned  ten  days  in  the  city  prison,  and  that 
such  judgment  was  duly  given. 
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The  Code  provides,  that,  "in  pleading  a  judgment,  or  other  deter- 
mination of  a  court,  or  officer  of  special  jurisdiction,  it  shall  not  be 
necessary  to  state  the  &cts  conferring  jurisdiction,  but  such  judg- 
ment, or  determination,  may  be  stated  to  have  been  duly  made  or 
given.  K  such  allegation  be  controverted,  the  party  pleading  shall 
be  bound  to  establish,  on  the  trial,  the  feds  conferring  jurisdiction." 
(Code,  §  161.) 

The  natural  order,  of  considering  the  points  to  be  decided,  in- 
volves the  inquiries : 

First.  Does  the  answer  conform,  substantially,  to  §  161  of  the 
Code? 

Second.  Does  the  reply,  if  the  answer  is  sufficient,  set  up  matter 
which  avoids  it,  or  deny  any  of  the  allegations  of  the  answer,  which 
it  would  be  necessary  to  prove,  to  establish  the  defence  which  the 
answer  sets  up  ? 

This  p&rt  of  the  answer,  of  the  defendant,  states  that  the  pro- 
ceedings before  him,  and  the  acts  done  by  him,  by  force  and  in 
purauance  of  which  the  defendant  was  committed  to  prison,  and 
detained  in  custody,  were  had  before  him,  and  done  by  him,  as 
mayor  of  the  city  of  New  York,  and  "that  the  said  complaint, 
and  offence,  came  and  were,  legally,  within  his  jurisdiction,  as  such 
mayor  as  aJToiesaid." 

This  is  preceded  by  averments,  liiat  the  plaintiff  was  brought 
before  him^  charged  with  having  committed  "the  offence  of  driving 
a  wagon,  for  the  transportation  of  goods,  wares  and  merchandise, 
for  hire,  without  being  duly  licensed  by  the  mayor  of  the  city  of 
New  York,  contrary  to  the  ordinances  of  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  passed  May  80th,  1848 ;'' 
an  examination  into,  and  determination  upon,  the  charge;  the 
making  of  a  recoiyl  of  the  proceedings  and  judgment ;  the  issuing 
of  process,  pursuant  to,  and  to  carry  the  decision  into  effect ;  that 
he  acted  under,  and  by  virtue  o^  authority,  with  which  he,  as  such 
mayor,  was  invested  by  statutes  of  the  state,  which  are  pleaded  by 
their  title,  and  the  date  of  their  passage,  and  in  accordance  with 
ordinances,  which  are  also  pleaded,  by  stating  the  date  of  their 
passage:  that,  in  all  these  proceedings,  "he  acted  in  good  faith, 
and  in  the  fidthful  discharge  of  his  duty,  as  such  mayor,  and 
under  and  by  virtue  of  the  authority  with  which  he,  by  law,  as 
such  mayor,  was  invested,  and  accordiug  to  the  statute  in  such  case 
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made  and  provided,  and,  more  pardcularlj,  under  and  by  virtae 
of^'  certain  acts  and  ordinances  to  which  the  answer  refers. 

I  think  these  all^ations  substantially  satisfy  section  161  of  the 
Code. 

Unless  the  reply  puts  in  issue  fiicts  necessary  to  be  proved  to 
sustain  some  allegation  of  the  answer,  essential  to  a  complete  de- 
fence, or  seta  up  some  &ct  which,  being  admitted  or  proved,  would 
establish  that  the  determination  of  the  defendant,  as  mayor,  was 
void,  or  the  proceedings  before  him  were  a  nullity,  the  demurrer 
was  properly  sustained. 

A  reply  could  be  demurred  to,  for  insufficiency,  at  the  time  the 
pleadings  in  this  action  was  conducted.  The  demurrer  was  put 
on  the  17th  of  March,  1851.  The  first  sentence  of  the  reply  states 
an  immaterial  fact  Whether  the  defendant  made  up  and  signed 
a  record  of  the  conviction,  is  not  matter  which  affects  the  question 
of  his  jurisdiction  to  entertain  the  comphiint,  or  try  the  defendant 
for  the  alleged  offence. 

The  act  of  1846,  chap.  802,  and  sections  20  and  21  of  the  act  of 
1883,  chap,  ii.,  page  14,  do  not  require  any  record  of  the  convic- 
tion to  be  signed  and  filed. 

If  it  be  assumed  essential  to  a  justification  under  it,  that  every 
judicial  determination  should  be  in  writing,  the  answer  shows  that 
at  the  time  the  decision  was  made,  the  defendant  reduced  to  and 
made  in  writing,  "  an  order,  warrant,  or  commitment,  under  his 
hand  and  seal,"  which  states  the  &ct,  that  the  plaintiff  had  been, 
that  day,  convicted  before  him  of  the  alleged  offence,  the  proceed- 
ings had,  which  resulted  in  such  conviction,  and  the  judgment 
rendered,  as  well  as  the  defitult  of  the  plaintiff  to  then  pay  the  fine 
imposed  upon  him. 

In  the  absence  of  any  statute  requiring  a  record  of  the  convic- 
tion to  be  made  and  signed,  we  regard  this  "  order,  warranty  or 
commitment"  as  a  sufficient  written  record  or  memorial  of  the 
trial  or  judgment  (  Van  Warmer  v.  Mayor,  dkc,  of  Albany,  15  Wend. 
262-266 ;  and  see  Meeker  v.  Van  Bensselaer,  id.  897-899.) 

The  point  has  not  been  made  nor  suggested,  that,  assuming  or 
conceding  the  defendant  to  have  had  jurisdiction  of  the  offence 
charged  against  the  plaintiff,  and  to  have  rendered  the  judgment 
in  question,  he  had  no  authority  to  issue  a  warrant  to  effect  its 
execution. 


NEW  YORK— MARCH,  1866.  459 

If  such  a  point  had  been  raised,  it  would,  perhaps,  have  been  a 
sufficient  answer  to  it  that^  having  jurisdiction  of  the  offence,  and 
to  render  judgment,  he  had  power  to  issue  process  to  execute  the 
judgment  (4  Bl.  C!om.  290;  1  Chitty's  Crim.  Law,  85.)  The 
statutes  should  not  be  so  construed  as  to.  render  them  wholly 
nugatory. 

The  plaintiff's  denial  that  he  committed  the  alleged  offence,  or 
that  the  defendant  had  good  and  sufficient  cause  to  convict  the 
plaintiff,  puts  in  issue  no  allegation  which  affirms  jurisdiction  of 
the  defendant  to  entertain  the  complaint,  or  give  the  judgment 
This,  at  most,  affirms  that  the  judgment  was  erroneous.  But  if 
erroneous,  so  long  as  it  is  conceded  that  it  was  rendered  by  an 
officer  of  competent  jorisdiction,  and  under  a  fom  of  proceeding 
authorized  by  law,  it  will  protect  the  officer  who  gave  it,  for  his 
acts,  in  investigating  the  alleged  offence,  and  in  issuing  proper 
process  to  carry  the  judgment  into  execution.  {BriUain  v.  Kin- 
nardj  et  cd.,  1  Brod.  &  Bing.  482.) 

A  denial  that  he  was  not  "  detained  in  the  city  hall,  only  during 
a  period  of  time  necessary  and  proper  to  conduct  the  examination 
and  determination  of  the  complaint  in  said  answer  mentioned," 
puts  in  issue  no  £sict  essential  to  a  full  justification  of  the  second 
cause  of  action.  No  detention  of  the  plaintiff,  in  the  city  hall,  by 
the  defendant,  is  alleged,  except  as  part  and  parcel  of  a  transaction 
of  which  the  plaintiff  complains,  by  averring  that  the  defendant 
''  caused  the  plaintiff  to  be  arrested  and  detained  in  and  about  the 
dty  hall  of  said  city  for  some  time."  The  fact  of  causing  such  an 
arrest  is  denied,  by  the  part  of  the  answer  not  now  under  con- 
sideration. 

This  action  does  not  profess  to  be  one  to  recover  damages  for 
an  abuse,  by  the  defendant,  of  his  powers  as  mayor,  and  exercis- 
ing them  tyrannically  and  oppressively  by  the  manner  in  which 
he  conducted  proceedings,  of  which  he  had  jurisdiction. 

The  only  other  matter,  contained  in  the  reply,  affirms  that  the 
act  of  the  defendant,  and  which  was  alleged  to  be  a  violation  of 
the  ordinance  of  May  80, 1848,  was  ''  driving  a  wagon,  containing 
goods,  in  the  lawful  and  necessary  prosecution  of  the  business  of 
an  express,  established  and  running  between  the  city  of  New  York 
and  the  village  of  Croton  Falls^  in  said  state,  and  for  no  other  or 
different  purpose  whatever,"  and  that  "  the  defendant,  at  the  time 
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of  the  plaintiff's  arrest^  detention^  and  oonvejanoe  to  prison,  well 
knew  this." 

There  is  no  avennent  that  this  wagon,  in  tiunsacting  the  business 
in  which  it  was  employed,  was  ever  driven,  or  run,  out  of  the  limits 
of  the  city  of  New  York.  For  aught  that  is  averred,  or  can  be 
justly  inferred,  from  the  averments  made,  the  wagon  may  have 
been  used,  exclusively,  within  the  city  of  New  York,  in  carrying 
goods  to  and  from  the  Harlem  railroad-dSpot^  which  were  to  be 
taken  out  of,  or  had  been  brought  within  the  city,  by  an  Express 
company,  or  by  a  person  engaged  in  that  business,  who  conveyed  all 
articles  from  ^e  d6p6t  out  of  the  city,  or  brought  all  articles  to  it 
from  the  country,  upon  that  railroad,  and  in  the  cars  of  the  railroad 
company. 

Enough  is  not  stated  to  show  that  it  was  not  a  question,  proper 
to  be  determined  by  the  mayor,  whether  driving  an  express- wagon, 
in  transporting  goods,  within  the  city,  for  hire,  was  a  violation  of 
that  ordinance. 

The  reply  does  not  allege  that  an  express-wagon  is,  by  the  terms 
of  the  ordinance,  excepted  Irom  its  operation,  nor  does  it  set  forth 
the  ordinance  itself  The  defendant,  if  the  allegations  in  his  an- 
swer, showing  jurisdiction  to  entertain  the  complaint,  and  give  the 
judgment  he  rendered,  had  been  controverted  by  the  reply,  might 
have  shown  the  existence  of  an  ordinance,  of  ike  date  of  the  one 
said  to  be  violated,  which,  by  its  terms,  or  fitir  meaning,  prohibited 
the  driving  of  an  express-wagon,  as  well  as  any  other  wagon,  which 
was  employed  in  carrying  goods,  for  hire,  exclusively,  within  the 
limits  of  the  city ;  or  he  might  have  shown  one,  the  terms  of  which 
would  have  rendered  it  a  proper  subject  of  inquiry,  and  determin- 
ation, whether  the  driving  of  such  an  express-wagon  came,  fairly, 
within  its  prohibitions. 

In  either  case,  his  judgment,  while  in  force,  and  unreversed, 
rendered  in  proceedings  conducted  according  to  law,  would  protect 
him  against  an  action  for  hearing  the  complaint,  and  issuing  pro- 
cess to  execute  his  judgment,  the  reply  not  denying  that  "he  acted 
in  good  faith,  and  in  the  faithful  discharge  of  his  duty,  as  such 
mayor."    {BriUain  v.  Kinnard^  et  al.,  1  Brod.  &  Bing.  482.) 

It  necessarily  follows,  that,  whether  the  act  which  ^e  defendant 
had  done  violated  the  ordinance  or  not,  or,  in  other  words,  whether 
the  defendant  had  done  any  act  prohibited  by  it,  was  the  question 
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to  be  tried.  The  major,  acting ''  in  good  Mth,  and  in  the  £Edthftil 
discharge  of  his  duty,  as  such  mayor,  and  under  and  by  virtue  of 
the  authority  with  which  he,  by  law,  as  such,  was  invested,"  decided 
that  the  defendant  had  done  an  act  which  that  ordinance  prohib- 
ited, and  he  gave  such  a  judgment  as  he  was  authorized  to  render 
against  a  person  convicted  of  the  offence  of  violating  it 

The  reply,  as  we  think,  is  clearly  insufficient,  and  the  plaintiff 
was  entitled  to  judgment,  on  the  demurrer,  assuming  the  answer 
to  be  good,  in  form  and  substance,  under  the  Code. 

We  consider  it  good,  in  fonn  and  substance,  unless  it  is  apparent 
that  the  laws,  under  which  the  proceedings  against  the  plaintiff 
were  had,  are  unconstitutional  and  void. 

Section  10,  of  article  8,  of  chapter  802,  of  the  laws  of  1846, 
(p.  408,)  and  sections  20  and  21,  of  the  act  of  1888,  chapter  ii., 
(p.  14,)  taken  together,  in  effect,  provide,  that  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York,  in  conunon  council  con- 
vened, may  pass  such  ordinance^  as  they  may  deem  necessary,  for 
the  licensing,  and  otherwise  regulating  the  use  and  employment, 
in  said  city,  of  "  carts  and  cartmen,  cabs  and  cabmen,  hackney- 
coaches  and  hackney-coachmen,  stages,  and  accommodation  coaches, 
or  omnibuses,  and  their  drivers,  and  public  porters,  and  handcart- 
men,"  and  that  "all  persons  offending  against  such  ordinances  shall 
be  deemed  guilty  of  a  misdemeanor,  and  be  punished,  on  convic- 
tion, before  anj-"  of  certain  magistrates  named,  of  whom  the  mayor 
is  one,  "  by  a  fine,  not  exceeding  ten  dollars,  or,  in  default  of  the 
paj'ment  of  such  fine,  by  imprisonment,  provided  such  imprison- 
ment does  not  exceed  ten  days." 

These  statutes  are  pleaded,  by  their  title,  and  the  date  of  their 
passage,  and  expressly  authorize  the  mayor  to  try  all  persons  of- 
fending against  any  ordinance,  made  pursuant  to  the  power  which 
they  grant,  and  also  authorize  such  a  judgment  to  be  rendered,  as 
was  given  against  the  plaintiff,  by  the  defendant,  as  mayor. 

We  can  not  hold  this  statute  unconstitutional,  without  adjudging 
that  all  similar  offences  cannot  be  tried  summarily,  without  a  jury, 
and  thus  deciding,  that  the  construction  given  to  the  laws  regula- 
ting the  trial  of  such  offences,  throughout  our  whole  judicial  his- 
tory, has  been  erroneous  We  think  the  order  appealed  from  is  not 
erroneous,  and  it  must  be  affirmed ;  but  the  plaintiff  may  amend 
his  reply,  in  twenty  days,  upon  payment  of  the  costs  of  the  de- 
muirer  and  of  this  i^pcoL 
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BsuBEN  Boss.  V.  Chesteb  Bedell. 

SemhU,  that  the  question  whether  the  protect  of  a  foreign  bill  of  exchange  is  pro- 
perly authenticated  depends  upon  the  law  of  the  state  where  payment  was  da- 
manded  and  the  protest  made; 

A  sea],  stamped  upon  paper  of  sufficient  tenacity  to  retain  the  impresdon,  is  a  seal 
within  the  strictest  rules  of  the  common  law. 

When  a  certificate  of  protest  is  properly  authenticated  by  the  seal  of  the  notary, 
no  proof  of  his  signature,  or  of  his  authority  to  act,  is  required. 

When  the  certificate  states  that  the  notary  went  to  the  place  of  budness  of  the 
acceptor  of  a  bill,  to  demand  its  payment,  and  found  the  doors  closed,  it  will  be 
intended  that  he  took  the  bill  with  him  so  as  to  enable  him  to  demand  its 
^  payment  in  the  usual  and  proper  form. 
/"^The  holder  of  a  negotiable  bill  or  note  is  not  bound  to  prore  that  he  gave  yalue 
for  it,  merely  because  it  has  been  proved,  on  the  part  of  the  defendax|t,  that  the 
bill  or  note  was  without  consideration  as  between  the  immediate  parties,  i  e., 
was  accommodation  paper. 

But  when  it  appears  that  the  bill  or  note  was  fhiudulentiy  negotiated  or  put  into 

circulation,  the  plaintiff  must  prove  a  valuable  consideration  to  entitie  him  to 

^X    recover. 
New  trial ;  costs  to  abide  event 

(Before  Dues,  Boswobth  and  Slossox,  J.J.) 
March,  1866. 

This  was  an  action  by  the  plaintifiE)  as  endorsee,  against  the  de- 
fendant, as  drawer  of  a  bill  of  exchange.  The  complaint  averred 
that  the  bill  was  drawn  by  the  defendant,  in  the  city  of  New  York, 
on  one  James  Gordon,  at  the  city  of  Philadelphia,  on  the  15th  of 
October,  1854,  and  required  Gordon  to  pay  to  the  order  of  the 
defendant,  two  months  after  date,  the  sum  of  $1,000,  and  that  the 
same  was  endorsed  by  the  defendant,  and  delirered  to  the  plain- 
tiff, who  purchased  the  same  for  a  valuable  consideration.  That 
Gordon  accepted  the  bill,  which  was  duly  presented  to  him  for 
payment  when  it  became  due ;  that  payment  was  refused  and  due 
notice  of  such  refusal  given  to  the  defendant. 

The  defence  in  the  answer  was,  that  the  bill  was  accepted  for 
the  accommodation  of  the  defendant,  that  it  was  placed  by  him  in 
the  hands  of  a  third  person  by  whom  it  was  fraudulently  put  into 
circulation,  and  that  the  plaintiff  was  not  a  holder  for  value.    It 
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also  denied  that  the  bill  had  been  duly  presented  for  payment  to 
the  acceptor. 

The  cause  was  tried  before  Oakley,  Ch.  J.,  and  a  jury,  in  April| 
1866. 

The  plaintiff,  upon  the  trial,  produced  the  bill,  and  proved  its 
acceptance  by  Qordon,  and  to  prove  demand  and  refusal  of  pay- 
ment, and  notice  to  defendant,  he  offered  in  evidence  the  follow- 
ing notarial  certificate. 

The  couniBel  for  the  defendant  objected  to  the  evidence.  The 
objection  was  overruled,  and  the  counsel  excepted. 

The  certificate,  after  giving  a  true  copy  of  the  bill,  proceeded 
as  follows : — 

Be  it  known,  that  on  the  day  of  the  date  hereof  at  the  request 
of  The  Philadelphia  Bank,  the  holder  of  the  original  bill  of  ex- 
change, of  which  a  true  copy  is  above  written ;  I,  Edward  Hurst^ 
Notary  Public  for  the  commonwealth  of  Pennsylvania,  by  lawful 
authority  duly  commissioned  and  sworn,  residing  in  the  city  of 
Philadelphia  during  the  usual  hours  of  business  for  such  purposes, 
went  repeatedly  to  the  place  of  business  of  the  acceptor.  No.  46 
Walnut  street,  to  demand  the  payment  thereof,  which  was  not 
obtained,  said  place  being  closed  and  unattended,  and  no  person 
there  to  answer  about  or  to  pay  said  bill. 

Whereupon  1,  the  said  notary,  at  the  request  aforesaid,  have 
protested,  and  do  hereby  solemnly  protest^  against  all  persons,  and 
every  party  concerned  therein,  whether  as  maker,  drawer,  drawee^ 
acceptor,  payer,  endorser,  guarantee,  surety  or  otherwise,  howso- 
ever against  whom  it  is  proper  to  protest^  for  all  exchange,  re- 
exchange,  costs,  damages,  and  interest  suffered  and  to  be  suffered 
for  want  of  payment  thereof:  of  which  demand  and  refusal  I  duly 
notified  the  drawer  and  endorsers. 

P       -t        Thus  done  and  protested  at  the  city  of  Philadelphia 

^  '         aforesaid,  the  fourteenth  day  of  December,  1864. 

EDWARD  HURST,  Notary  Public. 

The  only  seal  upon  the  certificate  was  an  impression  of  a  seal 
upon  the  paper. 

The  plidntiff  then,  afi^  proving  the  amount  due  upon  the  biU| 
rested. 
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The  defendant  then  proved  that  the  bill  had  been  accepted  bj 
Gordon,  for  his  accommodation,  and  in  addition  to  this  proof  the 
following  facts  were  admitted,  that  the  defendant  liad  borrowed  of 
one  Smith  $500,  upon  a  pledge  of  the  draft,  and  afterwards  one 
S.  B.  Pree  went  to  Smith  and  paid  him  the  loan,  acting,  as  he 
stated,  for  the  defendant,  and  as  his  clerk,  and  that  Smith  deliv- 
ered the  bill  to  him  to  be  returned  to  the  defendant,  which  he 
promised  to  do,  and  that  these  facts  occurred  a  few  days  before 
the  maturity  of  the  bill.  The  only  additional  feet  proved  on  the 
trial,  necessary  to  be  mentioned,  is  that  the  defendant  had  given 
notice  to  the  acceptor  not  to  pay  the  bill 

The  Chief  Justice  directed  a  verdict  for  the  plaintifl^  for  the  sufli 
$1,055,98,  subject  to  the  opinion  of  the  court  at  General  Term, 
upon  the  facts  in  evidence,  and  judgment,  in  the  mean  time,  to  be 
suspended. 

«/[  R.  Pomewy^  for  the  plaintiff 

We  claim  that  the  plaintiff  is  entitled  to  judgment  upon  the 
verdict  The  principal  question  is,  whether  the  Chief  Justice 
erred  in  allowing  the  notary's  certificate  to  be  read  in  evidence. 
The  seal  was  sufficient,  by  the  laws  of  Pennsylvania,  and  was 
primd  Jhcie  evidence  that  the  notary  was  duly  commissioned. 
{lAmg  V.  Ramsey^  1  Ser.  k  Raw.  72 ;  Brovme  v.  Philaddpfua  Bank, 
6  id.  482.)  Nor  even  by  the  law  of  this  state  is  a  seal  impressed 
simply  upon  paper  for  that  reason  invalid.  (4  Kent's  Com.  452 ; 
17  Barb.  858.)  The  only  other  question  is,  whether  the  facts  ad* 
mitted  were  sufficient  to  raise  such  a  presumption  that  the  bill  was 
fraudulently  put  into  circulation,  so  as  to  make  it  incumbent  upon 
the  plaintiff  to  prove  that  he  gave  value  for  it,  and  we  submit^ 
with  confidence,  that  they  were  wholly  insufficient  Finally,  we 
insist  that  the  defendant,  having  stopped  the  payment  of  the 
bill,  is  estopped  from  saying  that  he  was  prejudiced  by  its  non- 
presentment  for  payment,  if  the  proof  of  its  presentment  is  to  be 
deemed  insufficient;  and  neither  the  drawer  nor  the  endorser  of  a 
bill  is  discharged,  when  it  clearly  appears  that  he  could  have  suf- 
fered no  injury  from  the  laches  of  the  holder.  (17  Wend.  94 ; 
21  Wend.  875 ;  4  Hill.  268 ;  8  Wend.  168 ;  Ohitty  on  Bills,  856.) 

D.  Marvin^  for  defendant 
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The  verdict  ought  to  be  set  aside,  and  the  complaint  be  dia- 
miflsed. 

There  was  no  legal  proo^  of  a  demand  of  the  payment  of  the 
bill  from  the  acceptor;  the  only  proof  was  the  notary's  certificate, 
and  this  was  only  authenticated  by  his  signature,  which  was  not 
proved.  By  the  law  of  this  state,  as  by  the  common  law,  a  notary's 
certificate  is  not  evidence,  unless  authenticated  by  his  official  seal, 
and  our  statute,  as  to  the  mode  of  sealing  such  a  certificate,  does 
not  apply  to  the  acts  of  a  foreign  notary.  (6  John.  289 ;  2  Hill, 
227 ;  5  Denio,  110 ;  2  Duer,  278.)  The  certificate  is,  moreover, 
insufficient,  on  its  &ce.  It  does  not  state  that  the  notaiy  had  the 
bill  in  his  possession,  or  that  he  took  it  with  him  when  he  made  the 
demand  of  payment  (7  Barb.  148 ;  Mason  v.  Lukt,  4  How.  U.  S.  B. 
262.)  But,  supposing  the  proof  of  presentment  and  notice  to  be 
sufficient,  the  evidence  clearly  shows,  that  the  bill  was  without  con- 
sideration, that  it  was  accepted  for  the  sole  accommodation  of  the 
defendant,  and  that  it  was  lost,  or  firaudulenily  put  into  circulation. 
The  plaintiff  was,  therefore,  bound  to  prove,  that  he  gave  value  for 
it,  and  took  it  without  notice  of  these  &cts ;  and,  no  such  proof 
having  been  given,  he  cannot  be  entitled  to  recover.  (1  Duer,  809 ; 
6  Binney,  469 ;  6  id.  412 ;  IS  Mees.  &  Wei.  78 ;  8  Sn.  L.  &.  Eq. 
R.  879 ;  4  id.  681 ;  6  Wend.  616.) 

By  the  CJourt.  Duer,  J. — ^We  think,  that  the  certificate  of 
the  notary  was  properly  admitted  in  evidence,  and  that,  were  it 
excluded,  there  is  still  sufficient  evidence  to  entitle  the  plaintiff 
in  the  first  instance,  to  recover. 

It  was  admitted,  upon  the  argument,  that  the  certificate  was 
properly  authenticated,  according  to  the  laws  of  Pennsylvania, 
and  we  strongly  incline  to  the  opimcm,  that,  upon  such  a  question, 
the  law  of  the  state  in  which  payment  of  the  bill  is  demanded,  and 
the  instrument  of  protest  is  executed,  ought  to  govern  our  decision. 
(Story  on  Conflict,  &c  §  860-on  Bills,  §  189,  §  176 ;  Chitty  on  Bills, 
pp.  198^06.)  But,  supposing  this  view  to  be  erroneous,  we  are 
clearly  of  opinion,  that  an  actual  seal — ^not  mere  words  or  lines,  in 
writing — stamped  upon  paper,  of  sufficient  tenacity  to  receive  and 
retain  the  impression,  must  be  deemed  a  seal,  in  the  technical  sense, 
and  within  the  strict  definition,  of  the  common  law ;  and  we  are 
glad  to  find  that  the  Supreme  Court  of  this  district  made  the  same 
D._V.  «0 
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decision,  in  the  case  of  Ourtis  v.  LeaviUj  where  bonds  of  the  North 
American  Trust  Company  were  held  to  be  sealed  instruments, 
although  bearing  upon  their  face  no  other  seal  than  an  impression, 
stamped  upon  the  paper  alone.    (17  Barb.  S.  C.  R  818.) 

The  other  objections,  that  were  taken,  to  the  admission  of  the 
certificate,  were  also  groundless. 

When  the  certificate  of  protest  is  properly  authenticated,  by 
the  seal  of  the  notary,  no  proof  of  his  signature,  or  of  his  authority 
to  act,  is  necessary,  nor,  as  we  believe,  has  ever  been  required. 
{Halliday  y.  McBougallj  2  Wend.  84 ;  Gape  Fear  Bank  y.  Stinemit^ 
1  Hill,  44 ;  Ntchob  y.  WcM,  8  Wheat  881 ;  2  Green  on  Ey.  p.  153.) 

Nor  can  we  say  that  the  certificate  is  insufficient^  on  its  face,  as 
not  showing  that  the  notary  had  the  bill  in  his  possession  when  he 
went  to  demand  its  payment.  When  payment  is,  in  &ct,  demanded, 
the  protest  must,  imdoubtedly,  state  that  the  bill  was  exhibited, 
when  the  demand  was  made;  but,  when  it  appears,  from  the  pro- 
test, that  the  accepter  was  absent,  from  the  place  where  the  demand 
was  properly  to  be  made,  and  had  left  no  person  there,  of  whom 
the  demand  could  be  made,  it  is  sufficient  to  state  that  the  notary 
went  there,  for  the  purpose  of  demanding  payment;  and,  in  these 
cases,  such,  we  understand,  is  the  usual  form  of  the  protest  The 
law  will  intend  that  he  meant  to  make  the  demand  in  the  proper 
form,  by  the  exhibition  of  the  bill,  and,  consequently,  that  the 
bill  was  then  in  his  hands  for  that  purpose.  The  cases  to  which 
we  were  referred  of  Mason  y.  Litke^  (4  How.  262,)  and  the  Bank 
of  Vergennes  y.  Cameron^  (7  Barb.  168,)  are  inapplicable,  since,  in 
each,  there  was  an  actual  demand  of  payment,  and  the  question 
was,  whether  it  sufficiently  appeared,  upon  the  face  of  the  protest, 
that  the  bill  was  ex&ibited  when  the  demand  was  made. 

But,  while  we  are  of  opinion  that  the  certificate,  in  its  actual 
form,  was  sufficient  eyidence  of  a  demand  and  refusal  of  payment, 
we  are  not  to  be  understood  as  saying,  that  it  was  sufficient  proof 
that  due  notice  of  the  dishonor  of  the  bill  was  giyen  to  the  drawer, 
the  defendant ;  but  as  this  objection  was  not  raised,  either  on  the 
trial,  or  on  the  argument  before  us,  we  must  regard  it  as  waiyed. 
We  haye  certainly  no  right  to  make  it  now  a  ground  of  decision. 

But,  as  I  haye  before  intimated,  had  the  defendant  in  this  case 
relied  solely  on  the  insufficiency  of  the  proof  on  the  part  of  the 
plaintiff,  we  must  still  haye  held  that  the  proof  was  sufficient  to 


^ 
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warrant  a  recovery,  even  liad  no  evidence  whatever  been  given 
that  payment  of  the  bill  had  been  demanded  and  refused,  and 
notice  of  its  dishonor  been  given  to  the  defendant. 

The  bill,  it  is  not  only  admitted,  but  insisted  by  the  counsel  for 
the  defendant,  was  accepted  for  the  sole  accommodation  of  the  ■ 
defendant,  who  had  no  funds,  nor  expectation  of  funds  in  the 
hands  of  the  drawer,  either  when  it  was  drawn,  or  when  it  be- 
came due. 

In  such  a  case,  the  law  is  settled,  that  the  drawer  is  not  a  surety, 
but  the  primary  debtor,  and  is  not  discharged,  either  by  the  omis- 
sion to  demand  acceptance  or  payment  of  the  bill  fix>m  the  drawer, 
or  to  give  him,  the  drawer,  notice  of  its  dishonor,  when  accept- 
ance  or  payment  is  refused.  He  has  no  right  to  complain  of  an 
omission  by  which,  in  judgment  of  law,  he  could  not  have  been 
prejudiced.  (Chitty  on  bills,  pp.  866,  862,  469,  490;  Story  on 
bDls,  §§  278,  280,  827,  867,  n.  a.,  and  the  cases  there  cited.)  The 
present  case  is  even  stronger  than  any  of  those  to  which  Mr.  Jus- 
tice Story  has  referred,  since  it  appears  that  the  defendant  him- 
self stopped  the  payment  of  the  bill,  and  therefore,  knew  that 
payment  would  not  be  made. 

Hence,  the  only  question  that  remains  to  be  considered,  is,  | 
whether  the  proof  on  the  part  of  the  defendant  was  such  as  to  I 
cast  upon  the  plaintiff  the  burden  of  proving  that  he  gave  value 
for  the  bill  when  it  was  transferred  to  him.    The  presumption  of 
law  in  all  cases  is,  that  the  endorsee  of  a  negotiable  bill  or  note, 
is  a  holder  for  value,  and  it  is  a  mistake  to  suppose — although  the 
mistake  is  frequently  made — that  this  presumption  in  favor  of 
the  holder  is  repelled  merely  by  proof  that  the  bill  or  note,  as  be- 1 
tween  the  immediate  parties,  was  without  consideration,  and  was 
made,  accepted,  or  endorsed  by  one,  for  the  sole  accommodation 
of  the  other.    When  no  other  proof  is  given,  we  hold  it  to  be 
certain,  that  the  holder  is  not  bound  to  prove  a  valuable  considera- 
tion.   {Charles  v.  Mdrsden,  1  Taunt  224;  Orant  v.  EUicoUy  7 
Wend.  229 ;  Com,  Bank  v.  Norton^  1  Hill,  501 ;  Harvey  v.  Toivers^ 
4  En.  L.  &.  Eq.  R.  531 ;  Berry  v.  Alderman,  24  id.  818.) 

But  the  law  is  equally  clear,  that  when  it  is  proved  that  the  ^ 
bill  or  note,  in  respect  to  the  defendant  in  the  action,  was  fraudu-  | 
lently  put  into  circulation  or  negotiated,  the  plaintiff  is  not  en-  \ 
titled  to  recover  without  proof,  that  he  parted  with  value  when  it  } 
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came  into  his  hands.  We  do  not  say,  that  he  is  also  bound  to 
prove,  that  he  reoeived  the  paper  without  notice  of  the  fraud  af- 
fecting its  title,  for  when  he  has  proved  that  he  parted  with  value, 
the  burden  of  charging  him  with  notice  is  cast  upon  the  defend- 
^nt    {(Mm  V.  Hanson,  1  Duer,  %09.)S^f. 

It  is  upon  the  last  question,  whether  the  plaintiff,  upon  the 
whole  evidence,  was  not  bound  to  prove  that  he  was  a  holder  for 
value,  that  with  some  hesitation,  we  have  come  to  a  conclusion  in 
&vor  of  the  defendant  We  think,  that  upon  the  £icts  admitted 
on  the  trial,  the  question  whether  the  bill  was  not  fraudulently 
transferred  by  the  agent  of  the  defendant,  Peet,  to  whom  it  was 
delivered,  when  the  sum  of  $500  was  paid,  upon  his  promise 
that  he  would  return  it  to  the  defendant,  ought  to  have  been  sub- 
mitted to  the  jury,  and,  consequently,  that  to  repel  this  defence,  it 
was  incumbent  upon  the  plaintiff,  to  prove  that  he  was  a  holder 
for  value.  Upon  this  ground,  there  must  be  a  new  trial^  costs  to 
abide  event 


E.  W.  Clabk  and  others  v.  Looms  and  SissoN. 

When  a  note  or  biU  »  sold  at  its  inception,  at  a  dieeount  exceeding  the  legal  nte 

of  intereet,  baving'no  validity  except  that  whioh  nich  lale  imparti»  it  is  ubuI- 

ous  and  void. 
This  rule  has  been  acted  npon  in  this  state  so  long  and  so  nnifonnly,  that  the 

courts  are  not  at  liberty  to  treat  it  as  an  open  question. 
The  fiust,  that  it  contains  the  words  "  value  received,"  does  not  estop  any  party  to 

it  from  showing  that  it  was  usurious  at  its  inception. 
The  delivery  to  the  parties,  who  discounted  such  a  bill  nsuriously,  of  another  bill 

made  b}^  the  parties  to  the  first  one,  and  made  and  delivered  merely  as  security 

for  the  payment  of  the  first,  and  having  no  other  consideration  to  support  it, 

renders  the  second  bill  equally  void  as  the  first 

(Before  Dun,  Bobwokth  and  Blosson,  J.J.) 
March,  1866. 

This  action  came  before  the  courts  on  a  motion  made  by  the 
plaintifis  for  a  new  trial.  It  was  tried  before  Chief  Justice  Oak* 
ley  and  a  jury,  on  the  21st  of  November,  1855.  After  the  evi- 
dence on  both  sides  was  closed,  the  Chief  Justice  dismissed  the 
complaint^  and  the  plaintiffs  excepted  to  his  decision.    The  case 
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presenting  only  questions  of  law,  an  order  was  made  at  the  trial, 
that  they  be  heard  in  the  first  instance  at  the  General  Term. 

The  complaint,  first,  alleged  that  Loomis,  at  the  city  of  New 
York,  on  the  14th  of  July,  1861,  drew  a  bill  of  that  date,  on  Sis- 
son,  directed  to  him  at  Poughkeepsie,  New  York,  payable  to  order 
of  Loomis  at  the  Bank  of  Poughkeepsie,  on  the  2d  of  August 
then  next,  without  grace,  for  $2,000,  its  acceptance  by  Sisson,  and 
its  endorsement  by  Loomis  to  J.  J.  Stewart  k  Co.,  and  by  the 
latter  to  the  plaintiff,  its  nonpayment  at  maturity,  and  the  acts  ne- 
cessaiy  to  charge  the  defendant  Loomis  as  drawer  and  endorser. 

The  complaint  then  proceeded  and  concluded  as  follows : — 

'^And  the  plaintifib  further  say,  that  afterwards,  and  on  or 
about  the  6th  day  of  August,  1851,  said  defendants,  or  one  of  them, 
came  to  said  plaintiff  and  represented  that  they  were  not  then 
able  to  pay  said  bill,  but  promised  that  if  said  plaintifi&  would  ex- 
tend the  time  for  thirty  days,  they  would  pay  the  same  in  full,  to 
which  proposition  the  plaintiffs  readily  acceded,  and  thereupon 
the  defendants  drew  and  accepted  their  certain,  other  bill  of  ex- 
change, for  the  said  sum  of  $2,000,  dated  said  6th  day  of  August^ 
1861,  and  payable  on  the  1st  day  of  September  next  ensuing,  to 
the  order  of  said  defendant,  Loomis,  at  said  Bank  of  Poughkeepsie, 
and  by  him  duly  endorsed  to  said  plaintiffs ;  which  said  last-men- 
tioned biU  was  also  in  due  form  presented  for  payment  at  said 
bank,  and  payment  thereof  duly  demanded ;  but  said  defendant 
Sisson  then  and  there  wholly  fkiled  and  refused  to  pay  the  same, 
or  any  part  thereof  whereof  also  the  defendant  Loomis  had  due 
notice. 

'^  And  the  plaintiff  further  say,  that  they  are  now  the  lawful 
owners  and  holders  of  said  bills,  and  that  the  said  defendants,  and 
each  one  of  them,  are  justly  indebted  to  them  thereupon  in  the 
sum  of  $2,001.60,  principal  and  expense  of  protest,  together  with 
interest  thereupon  firom  the  said  4th  day  of  September,  A.  b.  1851. 

''  Wherefore,  the  plaintiffs  demand  judgment  for  the  said  princi- 
pal sum,  expense  of  protest,  interest,  and  the  costs  of  this  action." 

Loomis  and  Sisson  for  answer  to  the  complaint,  said,  "  That  the 
bill  of  exchange  therein  mentioned,  was  drawn  by  Loomis,  to 
raise  money  for  his  own  benefit,  and  was  accepted  by  Sisson 
solely  for  his  consideration,  and  was  placed  in  the  hands  of  J.  J. 
Stewart  &  Co.,  as  agents  of  Loomis^  to  procure  a  loan  upon  it 
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That  plaintiffi  agreed  to,  and  did  loan  upon  it  $2,000,  for  which 
it  was  agreed  they  should  be  paid,  and  for  which  they  were  paid 
$20  interest^  for  the  loan  of  2,000  for  fifteen  daya  That  the 
transfer  of  it  to  the  plaintifb,  on  this  loan  was  its  first  inception." 

On  the  trial,  the  plaintifib  produced  the  two  bills  of  exchange, 
and  proved  that  the  interest  on  $2,000,  -fA  fix>m  the  4th  day  of 
September,  1861,  to  the  time  of  the  trial,  was  $590  iW  and  rested. 

The  defendants  proved  that  the  bill  of  the  14th  of  July,  1851, 
was  drawn  by  Loomis,  to  be  negotiated  for  his  own  benefit,  and 
was  endorsed  by  Sisson,  for  his  accommodation.  That  Mr.  Loomis 
carried  it  to  Mr.  Canfield,  one  of  the  firm  of  J.  J.  Stewart  &  Co., 
and  asked  Canfield  to  try  and  sell  it  for  him,  who  said  he  would 
do  so.  On,  or  about,  the  19th  of  July,  1851,  he  sold  it  to  the 
plaintiff  for  $20  less  than  its  face,  and  before  delivering  it  and 
receiving  the  money,  endorsed  it  with  his  firm's  name,  that  being 
required  by  the  plaintiff. 

That  the  bill  of  the  5th  of  August,  1851,  was  left  with  the 
plaintiffs  for  collection,  by  Loomis,  "  and,  if  paid,  the  proceeds 
were  to  be  applied  to  the  first  bill,  the  plaintiffs  holding  that" 

The  second  bill  was  offered  to  the  plaintiffs  as  a  renewal  of  the 
first  They  refused  to  receive  the  second  draft  other  than  for  col- 
lection, lliey  assigned,  as  a  reason,  that  they  had  J.  J.  Stewart 
&  Co.  as  endorsers  of  the  first  draft,  and  they  would  do  nothing 
to  lose  their  endorsement" 

The  bill  of  the  5th  of  August  was  also  accepted  by  Sisson,  solely 
for  the  accommodation  of  Loomis. 

When  Loomis  took  the  bill  of  the  14th  of  July  to  Canfield, 
nothing  was  said  by  either  to  the  other  about  its  being  business 
paper,  and  no  statements  were  made  by  Canfield  to  J.  J.  Stewart 
&  Co.,  nor  did  the  latter  inquire  in  relation  to  the  character  of  the 
paper. 

The  two  bills  read  as  follows: 

"  $2,000.  "  New  York,  July  14ih,  185L 

"  On  the  2d  of  August  next,  no  grace,  pay  to  the  order  of  my- 
self at  the  Bank  of  Poughkeepsie,  two  thousand  dollars,  value 
received,  and  charge  the  same  to  account  of 

"  Freeman  LooMia 
<<  Ibaag  SifiSON,  Esq.,  Poughkeepsie,  K.  Y." 
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"$2,000.  "  Nbw  York,  August  5th,  1851. 

"  On  the  first  of  September  next^  pay  to  the  order  of  myself  at 
the  Bank  of  Poughkeepsie,  two  thousand  dollars,  value  received, 
and  charge  to  the  account  of 

"  Fbbsican  Loomis. 

"  Isaac  Sisson,  Esq.,  Poughkeepsie,  N.  Y." 

Each  bill  was  endorsed  by  Loomis,  and  accepted,  in  due  fornix 
by  Sifison.  ^ 

At  the  conclusion  of  the  evidence  given,  the  plaintiff's  counsel 
offered  to  prove  that  the  current  rate  of  exchange  between  New 
York  and  Poughkeepsie,  on  or  about  the  19th  day  of  July,  1861, 
and  also  on  or  about  the  6th  day  of  August,  1861,  was  one  half 
of  one  per  cent  The  court  rejected  the  evidence,  to  which  plain- 
tiff's counsel  excepted. 

The  court  refused  to  allow  the  case  to  be  submitted  to  the  jury, 
to  which  the  plaintiff's  counsel  excepted.  The  court  thereupon 
dismissed  the  complaint  as  to  both  defendants,  to  which  the  plain* 
tiff's  counsel  excepted. 

The  court  then  made  an  order,  that  the  questions  of  law  presented 
by  the  case,  be  heard,  in  the  first  instance,  at  the  General  Term, 
and  that  the  entry  of  judgment^  in  the  mean  time,  be  suspended 

M.  S.  BidtoeU^  for  plaintiff  insisted,  among  other  considerations, 
that  the  following  rules  and  principles  of  legal  and  equitable  juris- 
prudence and  practice,  are  applicable  to  this  case. 

The  burthen  of  proof  was  upon  the  defendants.  K  the  proof  of 
the  fiusts  stated  in  the  answer  was  insufficient,  or  left  the  case 
doubtftil,  the  plaintifb  were  entitled  to  a  verdict  in  their  favor. 

Where  a  party  sets  up  the  defence  of  usury,  he  is  bound  to  al- 
I^e  the  &cts  exactly  according  to  the  truth ;  or,  in  other  words, 
he  must  prove  the  facts  exactly  as  l^ey  are  stated  in  his  answer. 
{SUxie  V.  WiUing,  8  T.  R  638 ;  Ourtis  v.  Masters,  11  Paige's  R.  16 ; 
Vram  v.  IXimas,  4  Paige's  R  626,  683 ;  N.  Orl  O.  &  B.  Ch.  v. 
Den/,  8  Paige's  B:  468 ;  Batoe  v.  PhiUips,  2  Sandf.  Ch.  Ca.  U.) 

In  this  case  the  defendants  have  alleged  in  their  answer,  and  in 
order  to  sustain  their  defence,  are  bound  to  prove  that  the  plain- 
tiffs agreed  to,  and  did,  loan  two  thousand  dollars  upon  the  first- 
mentioned  bill  of  exchange,  and  receive  for  such  loan  for  the 
space  of  fifteen  days  twenty  dollars. 
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Upon  the  facts  in  this  case  the  plaintiff  were  entitled  to 
coyer  upon  the  first-mentioned  bill  of  exchange. 

1.  If  a  bill  of  exchange  is  a  yalid  instrument  between  the  par- 
ties thereto,  and  not  a  mere  nudum  padumj  it  may  lawfully  be 
sold  for  any  sum ;  such  sale  will  not  be  an  usurious  or  unlawful 
transaction,  although  the  bill  may  be  sold  at  a  greater  deducdoa 
than  the  legal  interest  firom  the  face  of  such  bill.  {Rice  y.  Mather^ 
8  Wend.  R  62 ;  (hmeran  y.  Chappd,  24  Wend.  R.  94.) 

2.  When  a  bill  of  exchange  is  disposed  of  under  a  representa- 
tion that  it  has  been  accepted  for  yalue  received,  the  defence  of 
usury  cannot  be  sustained  to  an  action  by  the  holder  to  recoyer 
the  amount  of  the  bill. 

There  is  no  ground  for  charging  a  party  with  usury  if  he  makes 
the  contract  and  advances  the  money  in  ignorance  of  the  &els 
which  constitute  usury.  {Holmes  y.  Williams,  10  Paige's  R.  326, 
833 ;  Aldrich  y.  Reynolds,  1  Barb.  Ch.  R  43,  279 ;  Jackson  D. 
Walsh  y.  Coldm,  4  Cow.  R  266 ;  Ramsty  y.  Clark,  4  Humph.  R 
244 ;  Taylor  y.  Bruce,  1  Virginia,  Gilmer's,  R  42 ;  Whiirvorih  y. 
Adams,  6  Rand.  R  333 ;  Law  y.  Sutherland,  5  Gratt.  R  857, 360, 
861 ;  Smith  y.  Beach,  3  Day's  R  268 ;  MidcUetown  Bank  y.  Jerome^ 
18  Conn.  R  448 ;  Murray  v.  Harding,  3  Wils.  R  895,  396;  Dam- 
sen  y.  Franklin,  1  B.  &  Ad.  R.  142.) 

8.  If  a  party,  by  his  silence,  allows  another  to  act  upon  a  mis- 
take of  &cts,  he  is  thereby  estopped  from  setting  up  those  fifccts 
afterwards  to  the  prejudice  of  the  person  who  has  been  misled. 
His  silence  binds  him  upon  the  same  principles  as  if  he  had  by 
express  misrepresentation  misled  the  other  party.  He  is  estopped 
in  both  cases  upon  equitable  principles  from  denying  the  truth  of 
the  &ct8  upon  which  the  other  had  been  induced,  by  such  misre- 
presentations or  silence,  to  rely.  (1  Story's  £q.  Jur.,  sec.  385; 
Picard  y.  Sears,  6  Adol.  &  El;  474 ;  Town  y.  Needham,  3  Paige's  R 
655;  Watson's  Mxecutors  y.  McLaren,  19  Wend.  R.  563,  564; 
1  Cow.  &  Hill's  Notes,  204.) 

4.  There  may  be  a  misrepresentation  by  actions  as  well  as  by 
words.    {Chisholm  y.  Oadsden,  1  Strobh.  Law.  Rep.  210.) 

5.  In  this  case,  there  was  a  legal  presumption  raised  by  the  mere 
&ct  of  acceptance,  that  the  acceptor  had  in  Uls  hands  fiinds  of  the 
drawer,  to  the  amount  of  the  bill,  and,  of  course,  third  parties^ 
unless  informed  to  the  contrary,  had  a  right  to  presume  that  such 
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was  the  fact.    {OriffUh  y.  Beed,  21  Wen<L  B.  504,  606;  Suydam 
V.  Wesi/aa,  4  Hill  R.  216.) 

6.  The  ddendants  had  joined  in  a  written  representation  that 
Sisson  had  accepted  the  bill  for  yalne  received.  This  representa- 
tion was  shown  to  the  plaintiffis  at  the  time  when  they  purchased 
the  bill.  It  was  not  the  less  to  be  relied  upon,  because  it  was 
contained  in  the  bill  itself  than  it  would  have  been  if  it  had  been 
in  a  letter  or  a  certificate.  {MandevHk  v.  TTcfcA,  5  Wheat  R.  277.) 
On  the  contrary,  it  was  more  credible  and  less  suspicious,  than  if 
it  had  been  formally  stated  in  such  certificate. 

7.  There  was  nothing  in  the  circumstances  in  the  transaction  to 
involye  suspicion.  It  was  taken  by  them  in  the  usual  course  of 
business.  From  one  who  had  frequently  sold  notes  and  bills  to 
them.  It  was  brought  to  them  as  a  thing  for  sale.  They  were 
not  asked  to  make  a  loan ;  did  not  intend  to  make  a  loan ;  did 
not  suppose  they  were  making  a  loan.  It  had  the  appearance  of 
business  paper ;  it  bore  a  prior  date ;  was  drawn  on  a  different 
place ;  payable  in  a  short  time,  and  without  grace.  It  was  en- 
dorsed by  J.  J.  Stewart  k  Co.  The  contract  of  Canfield,  undcar 
the  circumstances,  amounted  to  a  virtual  representation,  that  the 
bill  was  a  valid  subject  of  sale. 

The  evidence  offered,  to  prove  the  rate  of  exchange  between  the 
eity  of  New  York  and  Poughkeepsie,  was  pertlhent  and  admissible. 

1.  It  is  not  usurious,  for  a  ^rson,  upon  a  loan  of  money,  to  re- 
ceive, in  addition  to  the  lawful  interest,  the  difference  of  exchange 
between  the  place  of  loan  and  the  place  of  payment.  {Merritt  v. 
BmUm,  10  Wend.  R.  116 ;  Oayuga  Co.  Bk.  v.  Hunt,  2  Hill,  635 ; 
Ontario  Bank  v.  ScherrnerhoTn,  10  Paige's  R.  109 ;  Buckirigham  v. 
McLean,  18  How.  U.  S.  R.  151.) 

If  it  be  alleged,  that  the  charge  for  such  exchange  is  a  mere 
pretext,  to  cover  usury,  the  court  cannot  determine  the  question, 
but  must  leave  it  to  the  jury.  {Andrews  v.  Pond,  18  Pet,  R.  65-76 ; 
Carsiairs  v.  Stein,  4  Man.  &  Sel.  R.  192,  202.) 

2.  The  defendants  ought,  in  equity  and  good  conscience,  to  re- 
fund to  the  plaintifb  the  money,  which  they  received  firom  them, 
and  the  interest  thereon.  {Early  v.  Jfahon,  19  J.  R 149 ;  Boffer  v. 
Baihbun,  IJ.  C.  R  867 ;  Tuppery.  PoweU,  1  J.  C.  R  489;  Beach  v. 
Fulton  Bank,  8  Wend.  R  578 ;  Livingston  v.  Harris,  11  Wend.  R 
880 ;  1  Story's  Eq.  Jur.  sec.  801.) 
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8.  The  defence  of  usury,  was  a  personal  privilege  of  the  de- 
fendant 

They  could  waive  it,  if  they  saw  fit  to  do  so,  and,  in  such  a  case, 
neither  the  court  nor  any  third  party  could  object  to  their  doing  so. 
{SUmey  v.  Attl  Life  Ins.  Cb.,  11  Paige  R  685 ;  ChwrchUl  v.  Hunt^  8 
Denio  R  825 ;  Spingler  v.  Snapp,  5  Leigh.  B.  478 ;  LiUd  v.  Eard^ 
Hardin's  R  81,  82 ;  Oampbdl  y.  Johnston,  4  Dana  B.  182.) 

4.  Where  there  has  been  an  usurious  loan,  a  new  contract  be- 
tween the  parties,  for  the  repayment  of  the  sum  actually  advanced, 
and  the  lawful  interest  thereon,  is  valid  and  binding:  it  is  a 
promise,  founded  on  a  sufficient  consideration.  {Early  v.  Mahon^ 
19  J.  R  149.) 

6.  The  evidence,  thus  offered  and  rejected,  was  sufficient  to 
have  established  the  validity  of  the  second  bill  of  exchange,  if  the 
first  were  void  for  usury,  as  such  second  bill  was  for  less  than  the 
money  received  by  the  defendants,  and  lawful  interest  thereon,  to 
the  time  of  payment,  added  to  such  exchange. 

iimount  of  bill, $2,000  00 

Less  discount  of   ; 20  00 


$1,980  00 
Lit  on  this  ami  from  19  July  to  4  Sept,  1  mo.  16  ds.,  17  71 
Exchange  between  New  York  and  Poughkeepsie, .    .         10  00 


$2,007  71 


The  case  ought  to  have  been  submitted  to  the  jury. 
The  judgment  should  be  set  aside  with  costs. 


John  Van  Buren  and  A.  L.  Pinney,  for  defendants,  made  and 
argued  the  following  points : — 

L  The  draft  in  question  was  drawn  by  Loomis,  and  accepted  by 
Sisson,  for  the  accommodation  of  Loomis  in  obtaining  a  loan.  It 
had  no  legal  inception  until  passed  to  plainti£&.  It  was  not,  then, 
the  subject  of  a  sale,  but  the  instrument  of  a  loan,  and,  having 
be^i  received  at  an  usurious  rate  of  interest,  was  void  in  their 
hands. 

IL  There  was  no  representations  made,  to  the  plaintiflb,  by  the 
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defendants,  or  their  agent,  that  would  authorize  a  jury  to  find  they 
were  estopped  from  setting  up  the  defence  of  usury. 

nL  The  second  bill  did  not  belong  to  plaintifGs;  but^  if  it  did, 
it  is  equally  with  the  first  infected  with  usury. 

rV.  The  evidence  offered,  as  to  the  current  rate  of  exchange, 
was  wholly  irrelevant 

1.  There  was  no  pretence  that  it  entered  into  the  contract  of  the 
parlies:  the  evidence  shows  that  it  did  not 

2.  Even  deducting  this  exchange,  the  contract  is  usurious. 

Y.  There  was  no  question  of  fact  to  submit  to  the  jury,  and  no 
evidence,  on  which  a  verdict  for  plaintiff  if  found,  could  be  upheld. 
YL  The  motion  for  a  new  trial  should  be  denied,  with  costs. 

By  the  Coubt.  Boswobth,  J. — ^The  bill,  of  the  14th  of  July, 
1851,  had  no  legal  inception,  before  it  was  transferred  to  the 
plaintiff. 

The  purchase,  or  a  discount  of  it,  on  a  deduction,  from  its 
amount,  of  a  sum,  which  exceeded  the  legal  interest  on  the  money 
advanced,  for  the  time  the  bill  had  to  run,  made  the  transaction 
usurious,  and  the  bill  void  in  the  plaintiff'  hands.  {Arby  v.  Bapdye 
and  others,  1  Hill,  9 ;  Williams  v.  J^orms,  2d  Duer,  52 ;  JDotve  v. 
SchuU,  et  aZ.,  2  Denio,  621 ;  Paiudl  v.  Waters,  8  Cowen,  669.)  We 
consider  this  rule  to  have  been  uniformly  acted  upon,  judicially, 
for  too  long  a  pesiod,  to  leave  us  at  liberty  to  treat  it  as  an  open 
question. 

Interest,  to  the  maturity  of  the  bill,  on  the  sum  paid  for  it,  and 
the  amount  of  exchange,  at  one  half  of  one  per  cent,  and  such 
sums,  added  together,  are  less,  by  some  dollars,  than  the  &ce  of 
the  bill.  There  can  be  no  pretence,  that  it  was  the  understanding, 
or  intent  of  the  parties,  that  only  legal  interest,  and  exchange,  at 
the  current  rate,  should  be  deducted,  and  that  too  much  discount 
was  taken,  by  an  error  in  computation,  and  unintentionally. 

The  bill,  of  the  5th  of  August,  1851,  was  delivered  to,  and  re- 
ceived by  the  plaintifis,  as  collateral  to  that  of  the  14th  of  July. 
The  plainti£E8  refused  to  receive  the  former,  except  for  ^Uection. 
K  paid,  the  proceeds  were  to  be  applied  to  the  latter  bill. 

The  bill  of  the  5th  of  August  was  not  accepted,  as  a  substitute, 
for  that  of  the  14th  of  July.  Having  no  consideration,  to  support 
it^  except  such  as  arises  from  forbearing  the  payment  of  the  bill 
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of  the  14th  of  July  for  thirty  days,  and  haying  been  given  to  the 
plaintiff,  the  parties  who  discounted  that  usorionsly,  to  secure  the 
payment  of  that  bill,  it  is  also  void,  on  the  plaintiffi'  hands.  {nuktU 
V.  Davis,  20  J.  R.  285 ;  Doioe  v.  Schull,  2d  Denio,  621 ;  MuMl  v. 
Osirem,  2  Hill,  620.) 

The  fact  that  the  bill  contains  the  words,  "value  received," 
does  not  make  the  mere  offering  of  such  a  bill  for  sale  or  discount, 
a  representation,  by  Sisson  or  Loomis,  that  it  was  actually  accepted 
for  value,  received  by  the  acceptor,  which  will  preclude,  or  estop, 
either  of  them  from  proving  the  contrary  to  be  true,  as  against  a 
party  who  discounted  it  usuriously,  without  any  inquiry  into  the 
consideration  on  which  it  was  founded.  It  is  not  essential  that  a 
bill  or  note  should  contain  such  words,  but  such  has  been  their 
common  form  from  their  earliest  use.  Treating  such  words  as  a 
representation  that  the  actual  truth  is  such  as  they  import,  and 
giving  to  them  the  effect  of  an  estoppel,  would  virtually  operate 
as  a  repeal  of  the  statute  against  usury. 

K  the  possession  of  the  bill  by  Canfield,  and  the  endorsement 
of  his  firm's  name  upon  it,  was  evidence  that  Canfield's  firm  then 
owned  it,  there  could  be  no  pretence  that  the  plaintifRs  supposed 
him  authorized,  as  the  agent  of  Loomis  or  Sisson,  to  make  any 
representation  concerning  its  business  character,  nor  could  such  a 
representation,  if  made  by  him,  affect  them.  {Dcnve  v.  SchuU,  d 
cU.,  2  Denio,  621.)  But  he  did  not,  in  &ct,  make  any  such  rep- 
resentation. 

The  plaintifib  are  not  entitled  to  recover  on  either  note.  The 
complaint  was  properly  dismissed,  and  the  defendants  are  entitled 
to  judgment 


Bebsoca  Fbsehan,  by  her  next  friend,  v.  John  Orseb,  sheri£ 

Before  the  yts  of  1848  and  1849,  "For  tbe  better  protection  of  the  property  of 
Durried  women/'  a  married  woman,  even  when  her  property  was  settled  to 
her  separate  nse,  could  not  carry  on  any  trade  or  basiness  separately  from  her 
husband,  and  hold  the  earnings  of  HL,  seoure  from  the  claims  of  his  creditors, 
unless  by  his  assent  and  agreement,  given  either  before  marriage,  and  in  eon- 
rideration  of  it,  or,  subsequently,  upon  a  new  and  valuable  consideration. 

Although  the  acts  of  1848-9  have  dispensed  with  the  necesdty  of  trustees  to  pro- 
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tect  the  wife's  eeparate  property,  whether  owDed  by  her  at  the  time  of  the  mar- 
riage, or  rabeeqaently  acquired,  against  the  claims  of  her  husband's  creditors, 
they  have  not  given  to  her  any  right  to  deal  with  snch  property  in  the  way  of 
tnde,  as  hfune  9ole,  without  the  agreement  or  assent  of  her  husband. 

The  acts  in  question  do  not  eontemplate  the  ease  of  a  married  woman  carrying  on 
trade  in  her  own  name  and  right  as  a  feme  90U,  Had  the  legislature  intended 
to  confer  this  right,  language  expressing  that  intention  would  have  been  used. 

Snch  an  intention  cannot  be  implied,  unless  the  implication  be  necessary,  since  the 
statutes  are  an  alteration  of  the  common  law,  in  derogation  of  the  marital  rights 
of  the  husband.  That  the  implication  is  not  necessary  is  certain,  since,  with- 
out it,  full  effect  may  be  given  to  every  word  that  the  statutes  eootain. 

It  is  a  necessary  conclusion,  Uiat  a  married  woman  having  separate  property,  has 
no  right  to  invest  it  in  a  trade  carried  on  by  her  in  her  own  name,  so  as  to  hold 
the  accretions  and  profits  resulting  from  the  business  protected  from  the  claims 
and  interference  of  the  oredlt<H«  of  the  husband. 

To  enable  her  to  do  this^  the  assent  of  the  husband,  founded  on  a  valuable  consid- 
eration, is  just  as  indispensable  as  before  the  acts  of  1848  and  1849  were  passed. 

The  time,  services,  talents,  and  industry  of  the  wife  belong  to  the  husband,  and  are 
valuable  in  themselves  He  has,  therefore,  as  against  his  creditors,  no  more 
right  to  part  with  them,  without  a  valuable  consideration,  than  to  make  a  vol- 
untary settlement  of  any  other  property  belonging  to  him  in  fhtud  of  his  cred- 
itorsL 

There  being  no  evidence,  in  the  case  before  the  court,  of  any  valid  assent  by  the 
husband,  to  a  milinery  trade  carried  <m  by  the  wife,  and  it  appearing  that  the 
earnings  and  profits^  as  well  as  her  separate  capital,  were  invested  in  the  stock 
on  hand,  and  there  being  no  means  by  which  they  could  be  deseriminated. 

Skid,  that  the  whole  was  rightfuDy  levied  on,  under  an  execution  against  the  prop- 
erty of  the  husband. 

Judgment  for  defendant,  with  costn 

(Before  Doxb,  BoawoMH  and  Semboit,  J.J.) 
March,  186e. 

This  was  an  action  against  the  defendant  as  sheriff,  for  the  de- 
livery of  a  stock  of  millinery,  consisting  of  hats,  bonnets,  ribbons, 
&c.,  which  the  complaint  alleged  was  the  separate  property  of  the 
plaintiff,  and  that  the  defendant  had  wrongfully  seized  and  carried 
away. 

The  defence  was,  that  the  goods  were  rightfully  levied  and 
seized  under  an  execution  against  the  property  of  Samuel  J. 
Freeman,  the  husband  of  the  plaintiff  and  that  they  were  in  &ct 
his  property. 

The  cause  was  tried  before  Oakley,  Chief  Justice,  and  a  jury 
in  November,  1866,  and  a  verdict  rendered  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  at  General  Term,  upon  the  ques- 
tions of  law  reserved  and  exceptions  taken,  on  the  trial,  and  with 
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liberty  to  the  court  to  dismiss  the  complaint^  order  a  new  trial,  or 
a  judgment  to  be  entered  for  the  defendant  The  cause  came  be- 
fore the  court  upon  a  case  containing  the  proceedings  and  evidence 
upon  the  trial. 

All  the  facts  that  were  deemed  material,  and  upon  which  the 
questions  of  law  to  be  determined  arose,  are  fullj  stated  in  the 
opinion  of  the  court 

H.  Morrison,  in  moving  for  judgment  for  the  plaintiff  leHed 
upon  the  provisions  of  the  acts  relative  to  the  rights  and  property 
of  married  women,  as  showing  conclusively,  that  the  goods  seized 
by  the  defendant  were  the  separate  property  of  the  plaintiff  and 
therefore  not  subject  to  the  claims  of  the  creditors  of  her  husband. 
(Laws  of  1848,  ch.  200;  Laws  of  1849,  ch.  875.) 

A.  J.  Vanderpod,  for  the  defendants,  contended  that  the  statutes 
relied  on,  had  not  conferred  upon  a  married  woman  the  power  to 
carry  on  trade  and  merchandise  as  a  feme  sole,  nor  had  they  de- 
prived the  husband  of  his  common  law  right  to  the  proceeds  of 
the  skill  and  labor  of  the  wife.  He  cited  20  Penn.  R.  808 ;  8 
Law  Reg.  229 ;  2  Car.  &  Pay.  88;  6  Howard,  Pr.  R.  105;  10  id. 
109^  and  claimed  judgment  for  the  defendant 

By  the  CoukT.  Slosson,  J. — ^I  shall  first  state  what  we  deem 
to  be  the  material  facts  of  the  case,  and  proceed  to  the  questions 
of  law  to  which  they  have  given  rise.  The  plaintiff,  a  married 
woman,  brings  this  action,  to  recover  certain  millinery  ware,  which 
the  sheriff,  on  the  23d  of  November,  1864,  levied  upon,  in  a  store 
in  Division  street,  under  an  execution,  upon  a  judgment  against 
her  husband,  and  which  she  claims  to  be  her  own  separate  property, 
"  being  the  proceeds  of  her  own  separate,  and  individual  fimds  and 
money." 

The  judgment  against  the  husband  was  docketed,  11th  Febru- 
ary, 1854,  for  $268.04. 

The  defendant  insists  that  the  goods  levied  upon  were  the  prop- 
erty of  the  husband,  or  that  he  had  a  leviable  interest  therein. 
The  plaintiff  was  married  in  February,  1858.  The  principal  wit- 
ness for  the  plaintiff  was  her  own  mother. 

On  the  Ist  of  May,  1854,  the  mother  let  the  store  to  her  daugh- 
ter, the  plaintiff,  for  one  year,  at  a  rent  of  $600,  "  to  be  occupied  as 
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a  millinery  store  for  her  own  family."  After  taking  the  store,  she 
fitted  it  up  as  a  milliner's  shop.  She  expended,  in  the  purchase 
of  stock,  the  moneys  which  belonged  to  her  before  the  marriage, 
some  $895  in  amount.  Of  this  amount,  $60  had  been  given  to 
her,  by  her  mother,  in  1852,  and  deposited  to  her  credit  in  bank 
before  her  marriage :  the  balance  of  the  moneys  consisted  of  her 
earnings,  in  her  mother's  employment,  at  five  dollars  per  week, 
until  her  marriage,  and  was  deposited  in  the  bank,  to  her  credit, 
November,  1853. 

On  the  24th  of  March,  1854,  she  drew  out  $200,  and  the  entire 
balance  in  April  following,  for  the  purpose  of  purchasing  her  stock. 
The  business  of  the  store  was  carried  on  in  her  own  name. 

The  mother  says,  that "  the  goods  in  the  store,  up  to  the  time  of 
the  execution,  were  the  proceeds  of  her  own  money,  and  the  suc- 
cess of  her  business."  She  employed  five  or  six  hands.  The  value 
of  the  property  levied  on  was  $488.50. 

On  the  24th  of  May,  1854,  she  effected  an  insurance  on  her  stock, 
in  her  own  name,  for  $1,000,  under  which  policy  a  small  loss  was 
paid,  in  1855,  to  her  husband,  who  receipted  for  it  in  her  name. 

The  husband  had  been  in  the  clothing  business,  but  had  failed, 
before  his  marriage  with  the  plaintiff. 

He  sometimes  assisted  in  the  store,  and  made  sales  to  a  small 
extent  He  also  made  purchases,  at  times,  of  goods  for  the  store, 
but  not  to  any  great  extent,  and  he  attended  the  store  when  his 
wife  was  absent  or  sick.  The  plaintiff  and  her  husband  lived  in 
the  house  in  which  the  business  was  carried  on. 

The  plaintiff  relies  on  the  provisions  of  the  act  of  1848-9,  "  for 
the  more  effectual  protection  of  the  property  of  married  women." 

Upon  these  facts,  the  main  question  is,  whether  a  married  woman, 
having,  at  the  time  of  her  marriage,  moneys  of  her  own,  which,  by 
the  operation  of  the  acts  of  1848-9,  are,  without  the  intervention 
of  trustees,  secured  to  her  own  separate  use,  fi:ee  from  liability  for 
the  debts  of  her  husband,  may,  by  virtue  of  those  acts,  invest  her 
moneys  in  trade,  carry  it  on  in  her  own  name,  and  hold  the  stock, 
with  its  accumulations,  and  the  earnings  and  profits  of  the  business, 
exempt  from  the  claims  of  her  husband's  creditors? 

The  right  and  ability  of  a  married  woman  to  carry  on  a  trade, 
separate  from  her  husband,  and  to  hold  the  earnings  of  it,  secure 
from  the  claims  of  his  creditors,  always  depended  upon  his  assent 
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and  agreement,  either  given  before  marriage,  and  in  conadcration 
of  it,  or  given  subsequently  to  it,  and  upon  a  new  and  valuable 
consideration. 

Where  it  was  given  before  the  marriage,  it  was  given  through 
the  medium  of  an  ante-nuptial  contract,  with  trustees,  to  hold  the 
legal  title  to  the  property  or  ftind  The  marriage  constituted  a 
valuable  consideration,  for  the  husband's  agreement  The  trust 
was  good  in  equity,  and  the  title  of  the  trustees  good  at  law.  The 
wife  acted,  in  carrying  on  the  trade,  on  the  theory  of  being  an 
agent  of  the  trustees,  who  were  entitled  to  the  property,  and  the 
profits  of  the  business,  but,  in  trust,  for  her  use. 

If  the  agreement  was  entered  into  after  marriage,  it  required  a 
new  and  valuable  consideration  to  support  it^  and  trustees  were 
also  necessary. 

In  equity,  in  which  court  the  husband  would  be  considered  ae 
trustee  for  the  wife,  a  more  liberal  rule  prevailed,  and  an  ante- 
nuptial agreement  in  writing,  by  whicb  the  wife  was  permitted  to 
carry  on  a  trade  on  her  separate  account,  was  good  without  the 
intervention  of  trustees,  and  so  after  marriage,  his  mere  permis- 
sion or  consent  was  enough  to  authorize  her  to  carry  on  the  trade, 
but  in  the  latter  case,  unless  such  permission  was  founded  upon  a 
valuable  consideration,  his  creditors  would  be  let  in  to  assert  their 
claims  to  the  stock  in  trade.  (Story's  Eq.  Juris.  8,  1885,  6,  7 ; 
Roper  on  Husband  and  Wife,  ch.  18,  §  4 ;  Id.  ch.  8,  §  2 ;  Jarman 
v.  Worlstcm,  3  T.  R.  618 ;  HarelingUm  v.  QUI,  8  T.  R  620,  note ; 
Fonblanque's  Eq.  1  ch.  2,  §  6,  n,  a.) 

But  the  wife,  whether  trading  in  pursuance  of  an  ante-nuptial 
agreement,  or  of  an  agreement  entered  into  with  the  husband  after 
marriage,  could  not,  in  law,  bind  herself  by  obligations  created  in 
her  own  name.  Such  obligations  would  be  void,  and  if  she  re- 
ceived securities  in  her  own  name,  as  for  example,  a  promissory 
note,  payable  to  her  own  order,  such  security  became  at  once  the 
husband's  property,  and  she  could  not,  by  endorsement,  divest 
him  of  the  title,  so  as  to  enable  the  endorsee  to  maintain  an  action 
on  it.    (Roper,  ch.  18,  §  4,  p.  171, 2 ;  Barlow  v.  Bishop,  1  East  432.) 

In  equity,  the  rule  would  probably  be  diflferent,  as  that  court^ 
acting  on  the  principle  of  her  power  to  act  as  B^feTne  sole  in  respect 
to  her  separate  property,  would  establish  the  debt  against  herself 
in  respect  to  her  separate  estate.    (Roper,  ch.  18,  §  4,  p.  172.) 
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Thus  it  will  be  seen,  tliat  the  right  of  the  wife  to  trade  on  her 
own  account,  required  absolutely  the  assent  of  the  husband ;  his 
marital  rights  in  her  time,  company,  and  services  could  not  be 
impaired  without  his  agreement  or  acquiescence,  and  so  far  as  he 
was  himself  concerned,  such  agreement  or  assent  though  partly 
voluntary,  would  be  binding,  but  as  against  his  creditors,  a  valu- 
able consideration  to  support  the  assent,  was  necessary,  and  at  law, 
the  intervention  of  trustees  to  hold  the  legal  title,  and  this  whether 
the  assent  was  given  in  an  ante-nuptial  contract^  or  an  agreement 
after  marriage. 

Such  was  the  law  before  the  statutes  in  question  were  passed^ 
(1848-9,)  and  such,  apart  from  those  statutes,  is  undoubtedly  still 
the  law. 

Have  these  statutes  created  any  difference  or  change,  or  intro- 
duced any  new  rule  in  relation  to  this  subject  ? 

They  have  undoubtedly  dispensed  with  the  necessity  of  trust- 
ees to  protect  the  wife's  property  from  the  husband  and  his  credit- 
ors, whether  owned  by  her  at  the  time  of  her  marriage,  or  sub- 
sequently acquired  by  her  by  inheritance,  gift,  grant,  devise,  or 
bequest,  from  any  person  other  than  her  husband's,  but  this  of  itself 
gives  her  no  right  to  deal  with  such  property  in  the  way  of  trade, 
as  a  feitu  sole,  without  the  husband's  assent  There  is  nothing  in 
the  language  of  the  statute,  from  which  such  a  right  can  be  in- 
ferred. The  statute  equally  protects  the  "  rents,  issues,  and 
profits"  of  the  property,  as  the  property  or  fund  iteclf  out  of 
which  they  spring,  yet  this  language  does  not  certainly  imply 
profits  to  be  made  in  a  trade ;  the  statute  refers  in  these  words  to 
such  profits  and  issues  only  as  naturally  flow  from  the  fund,  such 
as  rents,  interest,  and  probably  the  savings  fix)m  both,  which  were 
always  protected  where  the  wife  had  separate  property,  indepen- 
dently of  any  statute.    (Clancy,  ch.  8.) 

A  critical  examination  of  the  language  of  the  statute  will  show, 
that  the  great  object  to  be  secured  by  it,  was  the  protection  of  the 
property  of  the  wife,  without  the  intervention  of  trustees,  from 
the  marital  rights  of  the  husband,  and  through  him  of  his  credit- 
ors, and  also  to  give  to  her  the  freedom  and  capacity  of  a  feme 
sole,  for  the  purpose  of  alienating  and  devising  the  same,  neither 
of  which  was  she  legally  competent  to  do  before  the  statute,  but 
that  beyond  this,  the  statute  never  intended  to  go,  nor  designed 
B.—Y  81 
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further  to  interfere  with  the  common  law  rights  of  the  hnsband 
in  the  personal  property  of  the  wife,  than  to  suspend  in  her  &yor 
the  operation  of  the  rule  which  made  such  property  his  of  right, 
and  deprived  her  at  law  of  any  separate  ownership  in  it,  or  power 
of  disposition  over  it  The  statute  seems  never  to  have  contem- 
plated the  case  of  a  wife  trading  in  her  own  right  and  name  as  a 
single  woman  upon  the  property  it  secured  to  her,  and  is  wholly 
silent  on  the  subject  Had  the  legislature  intended  to  confer  sadi 
a  right,  other,  or  additional  language,  clearly  expressing  such  in- 
tention, would  undoubtedly  have  been  used  in  the  statute. 

Another  serious  difficulty  exists  in  the  way  of  giving  such  a 
construction  to  these  statutes,  and  that  is  her  incapacity  in  law  to 
make  contracts  in  her  own  name,  which  would  be  bindiing  on  h6^ 
self.  It  has  already  been  noticed,  that  even  where  she  carried  on 
such  a  business  under  an  ante-nuptial  or  post-nuptial  agreement, 
she  acted  in  it  as  the  agent  of  her  trustees,  and  was  incapable,  at 
law,  of  making  contracts  in  her  own  name  which  would  bind  her. 
The  statutes  in  question,  have  certainly  not  in  terms  given  her 
any  additional  power  or  authority  in  this  respect  Have  they 
done  it  by  implication?  It  is  impossible  to  say  this.  Every  require- 
ment of  the  statute  is  fully  answered  without  giving  to  the  wife  the 
slightest  power  to  create  obligations  bindingK>n  herself  personally. 

In  Swiixer  v.  Fafen/tVie,  (10  Howard's  Hep.  109,*)  a  case  arising 
in  this  court,  a  strong  doubt  was  expressed  by  the  court,  though 
the  case  did  not  call  for  a  decision  on  the  point,  whether  these 
statutes  authorized  a  married  woman,  having  separate  property, 
to  become  a  general  trader,  and  make  valid  contracts  in  respect  to 
such  trade. 

In  the  case  of  Avery  A  Moody  v.  Doane,  (reported  in  8  Am.  Law 
Beg.  p.  229,)  which  arose  in  Wisconsin,  and  was  tried  in  the  United 
States  District  Court  for  that  district,  the  effect  of  a  law  existing  in 
that  state,  and  identical,  in  all  respects,  with  our  own,  firom  which 
it  was  copied,  was  fully  discussed,  and  the  court  held,  that  the  pro- 
tection of  the  statute  extended  only  to  the  separate  property  itseHJ 
and  that  she  acquired,  under  it,  no  independent  authority  to  deal, 
in  trade,  on  her  own  account,  and  that  she  was  still  incapable  of 
binding  herself  by  contract,  and  could  not  sue  or  be  sued,  in  her 
own  name,  in  transactions  of  trade. 

*  Kow  reported  in  4  Diier,  661, 
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But,  if  it  should  be  granted  that  the  statute  did  confer  this 
power  on  married  women,  it,  certainly,  could  not  be  contended 
that  it  intended  to  extend  its  protection,  beyond  the  identical 
property  which  constituted  the  separate  estate  of  the  wife,  thus 
embarked  in  business,  and  the  accretions,  or  profits,  strictly  result- 
ing or  flowing  from  it  K,  therefore,  the  capital  invested  should 
be  more  in  amount  than  that  of  her  own  private  funds,  how  is  the 
identity  of  the  two  funds,  or  of  the  subsequent  profits  or  accretions^ 
to  be  determined? 

The  present  case,  is  an  instance  of  this  difficulty.  The  original 
stock,  undoubtedly,  exceeded  the  amount  of  the  separate  moneys 
invested  in  it,  as  we  find  that^  in  May,  she  effected  an  insurance  on 
it  to  the  amount  of  $1,000,  which  must  be  assumed  to  have  been, 
at  least,  its  value.  It  is  impossible  to  say  what  particular  portion 
of  this  stock  was  purchased  with  axty  particular  moneys,  and  equally 
impossible  to  say  whether  any  portion  of  the  stock  actually  levied 
upoUf  six  months  afterwards,  was,  in  fact,  purchased  with  any 
part  of  the  moneys  originally  invested,  by  her,  in  the  business,  or 
the  profits  of  those  moneys. 

In  Oannber  v.  Qamlber,  (18  Penn.  B.  868,)  the  court  held,  that  a 
married  woman,  claiming  property,  as  her  own,  against  an  insol- 
vent husband's  creditors,  under  the  marriage  act  existing  in  that 
state,  must  make  out  her  title  clearly.  She  must  show  that  she 
purchased  it — when  the  purchase  was  after  the  marriage — ^with 
funds  not  furnished  by  her  husband. 

A  law,  substantially  like  our  own,  was  enacted  in  Fennsylvanioi 
in  1848. 

In  the  case  of  Keeney  v.  Oord,  (21  Penn.  Eep.  849,)  arising  under 
that  act,  the  court  held,  that  the  fiict,  that  the  property  was  pur- 
chased by  the  wife,  amounted  to  nothing,  unless  accompanied  by 
clear  and  full  proof  that  she  paid  for  it  with  her  own  separate 
funds. 

We  are  clearly  of  opinion,  that  these  statutes  do  not  confer  upon 
a  married  woman,  having  separate  property,  the  right  to  deal  with 
it  in  the  way  of  trade,  to  be  conducted  in  her  own  name,  so  as  to 
hold  it,  and  its  accretions  and  profits;  made  in  the  course  of  the 
business,  protected  from  the  claims  and  interference  of  the  creditors 
of  the  husband. 

I  regard  the  legal  condition  of  the  wife,  in  regard  to  her  separate 
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property,  under  these  statutes,  as  precisely  what  it  was  at  law  under 
an  ante-nuptial  settlement  with  trustees.  It  is  not  better  protected, 
and  is  clothed  with  no  higher  rights ;  and  if,  under  such  a  settle* 
ment,  a  wife  could  not  have  become  a  sole  trader,  without  a  pro- 
vision to  that  effect  in  the  deed  of  settlement,  neither  can  she  now, 
bj  the  mere  operation  of  the  statute. 

To  enable  a  married  woman  to  carry  on  a  trade,  in  her  own 
name,  in  respect  to  her  separate  property,  so  as  to  protect  it,  and 
the  earnings  of  her  business,  from  the  claims  of  her  husband's 
creditors,  requires,  now,  as  it  did  formerly,  the  assent  of  the  hus- 
band, founded  on  a  valuable  consideration. 

The  reason,  why  a  valuable  consideration  is  necessary,  is,  that 
the  services,  time,  talents,  and  industry  of  the  wife,  are,  in  them- 
selves, valuable,  and  the  husband,  as  against  his  creditors,  has  no 
more  right  to  part  with  them,  yoluntarily,  than  he  has  to  make  a 
voluntary  settlement  of  property  on  his  wife,  in  fraud  of  his  cred- 
itors. 

In  the  present  case,  there  is  no  pretence  of  any  ante-nuptial 
assent,  founded  on  the  consideration  of  the  marriage,  that  the  wife 
should  carry  on  a  separate  trade,  on  her  owft  moneys.  Her  right 
to  do  this,  if  it  exists  at  all,  must  depend  upon  the  assent  of  the 
husband  after  the  marriage ;  but,  though  this  may  be  assumed  to 
have  been  fully  proved,  by  his  acts  and  acquiescences,  it  lacks,  as 
against  his  creditors,  the  vital  requisite  of  a  valuable  consideration 
to  support  it :  the  husband  has  gained  nothing,  and  the  wife  has 
lost  nothing,  by  reason  of  this  acquiescence. 

There  is  another  circumstance,  in  the  present  case,  which  makes 
it  still  clearer  against  the  plaiatiflF's  right  of  recovery.  Both  hus- 
band and  wife  were  living  together,  in  the  house  in  which  the 
business  was  carried  on,  and  apparently  out  of  the  business  itselfl 
He  sometimes  assisted  in  carrying  it  on,  and  occasionally  made 
purchases  and  sales,  and  attended  to  the  store  in  his  wife's  absence. 
Under  such  circumstances,  and  in  the  absence  of  any  evidence  of 
valuable  consideration,  for  his  assent  to  her  trading  in  her  own 
right,  she  can  be  regarded  in  no  other  light  than  as  his  agent,  in 
conducting  the  business. 

He  would  be  liable  on  her  contracts,  and  the  merchandise  pur- 
chased would  be  deemed,  in  law,  his  own. 

Judgment  must  be  for  the  defendant,  with  costs. 
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CoRNSLius  Y.  Akdebsok  and  another  v.  Bichabd  Busteed. 

An  endorser  of  negotiable  paper  is  not  an  assignor  within  the  meaning  of  the  Code. 
His  examination  as  a  witness  does  not  render  the  party  against  whom  he  is  ex- 
amined a  competent  witness  under  §  899  of  the  Code.  But  where  the  adyerae 
party  has  been  examined  as  a  witness,  and  is  nevertheless  defeated  on  the  trial, 
the  objection  that  he  was  improperly  admitted,  cannot  be  raised  by  the  pre- 
yailing  party,  although  made  on  the  trial,  on  the  argument  of  a  motion  for  a 
new  trial,  as  an  answer  to  such  motion. 

Having  been  admitted  as  a  witness,  although  improperly,  if  it  appear  that  any 
material  question  put  to  him,  that  ought  to  have  been  allowed,  was  overruled, 
a  new  trial  must  be  granted,  nnee  the  court  cannot  say,  that  had  the  evidence 
thus  excluded  been  received,  the  same  verdict  or  judgment  would  have  been 
rendered. 

An  endorsee  of  a  dishonored  check,  who  has  knowledge  of  the  &ct,  takes  it  sub- 
ject to  every  defence  legal  or  equitable  that  could  have  been  made  against  his 
endorser. 

(Before  Duxr,  Boswobih  and  Blossoit,  J.  J.) 
Karch,  1856. 

This  was  an  action  by  the  plaintiff  as  endorsees  of  a  bank  check, 
payment  of  which  had  been  refused,  against  the  defendant,  as 
drawer.  The  check,  as  set  forth  in  the  complaint,  was  dated  on 
the  26th  of  February,  1855,  drawn  on  the  Bull's  Head  Bank,  for 
the  sum  of  $181,  payable  to  P.  McAleer  or  order,  and  endorsed 
by  him  to  the  plaintiffs. 

The  answer  admitted  the  making  of  the  check,  but  denied  that 
it  was  given  for  value,  and  denied  the  title  of  the  plaintiffs,  and 
set  up  as  a  counter  claim,  that  the  payee,  McAleer,  was  indebted 
to  the  defendant  for  professional  services  in  a  larger  sum  than  the 
amount  of  the  check,  and  averred,  that  the  plaintifi&  took  the 
check  with  knowledge  of  this  fact,  and  a  month  after  its  date. 
The  cause  was  referred  to  E.  E.  Mount,  Jr.,  as  sole  referee,  who 
reported  that  the  plaintiffs  were  entitled  to  recover  $138.69,  be- 
sides costs.  Judgment  for  this  sum  with  costs  was  accordingly 
entered,  from  which  the  defendant  appealed,  and  the  cause  was 
heard  upon  a  case  settled  by  the  referee,  and  containing  the  pro- 
ceedings upon  the  trial  before  him. 

It  is  not  deemed  necessary  to  state  any  other  of  the  proceedings 
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upon  the  trial  than  those,  which  have  an  immediate  bearing  upon 
the  questions  decided  by  the  court 

It  was  proved  that  the  check  was  given  by  the  defendant  to 
McAleer,  the  payee,  on  the  28th  of  February,  for  the  amount  that 
McAleer  alleged  was  then  due  to  him,  and  that  at  the  time  it  was 
given,  the  defendant  insisted  that  McAleer  was  indebted  to  him 
in  the  sum  of  $80  for  professional  service  as  attorney  and  counsel. 
That  the  defendant  stopped  the  payment  of  the  check  immedi- 
ately after  he  gave  it,  and  that  the  bank  accordingly  refused  to 
pay  it  when  presented.  That  McAleer,  about  a  week  thereafter, 
endorsed  and  delivered  the  check  to  Anderson,  one  of  the  plain- 
ti&,  and  told  him  that  payment  had  been  stopped  and  refused. 
The  check  was  endorsed  to  the  plaintiffs  on  account  of  a  debt  of 
$200  then  owing  to  them  by  McAleer. 

McAleer  was  examined  as  a  witness  on  behalf  of  the  plaintiffi^ 
and  stated  what  had  passed  between  him  and  the  defendant  when 
the  check  was  given,  and  the  defendant  then  offered  himself  as  a 
witness  on  his  own  behalf  to  the  same  matters.  The  counsel  for 
the  plaintiffs  objected  to  his  admission.  The  objection  was  ove^ 
ruled  and  the  coansel  excepted. 

The  defendant  then,  being  sworn,  testified,  among  other  matters, 
that,  on  the  morning  that  he  gave  the  check,  McAleer  wished  him 
to  deduct  the  amount  of  his  bill  against  him  for  professional  8e^ 
vices,  and  that  this  amount  was  $80.  He  was  then  asked  "  whether 
that  bill  had  not  been  previously  adjusted  between  McAleer  and 
himself?"  The  counsel  for  the  plaintiff  objected  to  the  question. 
The  referee  sustained  the  objection,  and  the  counsel  for  the  de- 
fendant excepted  to  the  decision.  Other  questions,  substantially 
of  the  same  import,  and  tending  to  prove  the  set-off  claimed  by 
the  defendant,  were  afterwards  put  to  him,  which,  in  like  manner, 
were  overruled  by  the  referee,  and  exceptions  taken  to  his  de- 
cisions. 

M.  M.  Elyy  for  the  defendant,  insisted  that  the  report  of  the 
referee  was  contrary  to  law  and  evidence,  and  ought  to  be  set 
aside,  and  the  judgment  thereon  reversed ;  and  that  especially  the 
referee  had  erred  in  overruling  the  questions  put  to  the  defendant, 
the  answers  to  which  would  have  shown  that  he  was  clearly  en- 
titled to  the  set-off  that  he  claimed. 
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Pomeroyj  for  the  plaintiff,  argued  at  length  that  the  report  of 
the  referee  was  sustained  by  the  evidence,  and  unobjectionable  in 
law.  He  contended  that  the  questions  put  to  the  defendant  were 
properly  overruled ;  that  the  referee  had  erred  in  admitting  the 
defendant  to  testify  at  all,  and  that  his  whole  testimony  ought, 
therefore,  to  be  stricken  fix)m  the  case.  He  cited  Hicks  v.  Worthy 
10  How.  Pr.  R  555,  and  Waiaon  v.  Batley,  2  Duer,  509. 

By  the  Court.  Slosson,  J. — The  defendant  was  improperly 
admitted  as  a  witness,  as  McAleer  was  not  an  assignor,  within  the 
meaning  of  section  899  of  the  Code ;  but  of  this  the  plaintiff  can- 
not now  complain.  K  the  plaintiff's  objection  had  prevailed  on 
the  trial  the  defendant  might  have  supplied,  by  other  evidence, 
what  he  has  now  established  by  his  own ;  besides,  the  plaintiff  has 
obtained  a  judgment 

The  defendant  being  a  witness,  however,  the  question  put  to 
him,  whether  the  bill  between  himself  and  McAleer  had  been 
previously  adjusted,  was  improperly  overruled  on  plaintiff's  objec^ 
tion.  It  related  substantially  to  the  same  matter  to  which  McAleer 
had  been  examined,  and  went  directly  to  establish  the  amount  of 
his  set-off  or  claim  against  Mc Ale^,  which  the  evidence  had  left 
somewhat  doubtAiL  Had  he  established  this,  it  would,  under  the 
evidence,  have  been  good  as  a  set-off^  (not  counter  claim)  against 
the  plaintiff  who  took  the  check  some  time  after  it  was  drawn, 
and  with  knowledge  of  its  dishonor. 

We  cannot  say  that  had  this  evidence  not  been  excluded  the 
set-off  claimed  would  not  have  been  allowed  by  the  referee. 

There  must  be  a  new  trial,  costs  to  abide  the  event,  and  the 
order  of  reference  must  be  discharged. 


488  CASES  m  THE  SUPEBIOE  COURT. 


Hughet  Y.  Aleunder. 


Jasfsb  W.  Hughes,  Chables  Wood  and  Stephen  Trafbdb 

V.  Isaac  Alexander. 

A  debtor,  in  failiog  dromnstances,  obtained  from  his  crediion  a  dicchargv  in  a 
eompodtion  deed,  upon  paying  twenty-five  per  cent  of  the  claims,  in  endorsed 
promissory  noteSb  Tlie  plaintifls  made  it  a  condition  that  they  should  be  ulti- 
mately paid  the  remaining  seyenty-fiye  per  cent  A  bill  of  goods  was  subse- 
quently  purchased  by  the  defendant^  of  the  plaintaA,  and  for  the  aggregate 
amount  of  such  bill,  and  the  balance  of  the  old  debt,  two  notes  were  given. 
Each  note  included  part  of  such  old  balance.  One,  however,  at  90  days,  was 
for  the  price  of  the  goods,  and  $21.60  of  such  balance ;  the  other  was  exdo- 
dvely  for  it 

An  action  was  brought  upon  the  90-day  note,  and  judgment  taken  for  want  of  aa 
answer.    The  complaint  there  was  simply  upon  the  note  in  the  usual  fonn. 

Meld,  that  supposing  Uie  defence  would  have  been  available  in  the  former  action 
yet  the  judgment  there  does  not  preclude  the  defendant  from  setting  it  up 
here. 

Seld,  that  the  condition  attached  to  the  agreement  for  the  composition,  wasagalsift 
the  policy  of  the  law,  and  void. 

(Before  HomiAN,  Slosson  and  Woodbuit,  J.J.) 
April,  1856. 

Case  made  upon  a  verdict  for  the  plaintifi^  taken  subject  to  the 
opinion  of  the  court  at  General  Term,  the  cause  to  be  heard  there 
in  the  first  instance,  and  judgment  in  the  mean  time  to  be  sus- 
pended. The  facts  of  the  case,  and  the  course  upon  the  trial,  are 
stated  in  the  opinion  of  the  court. 

Bradlet/j  for  the  plaintiffi. 

IfaUhews,  for  the  defendant 


By  the  Coubt.  Hoffman,  J. — ^The  complaint  is  simply  upon 
a  promissory  note,  dated  the  13th  of  March,  1851,  at  sixty  days^ 
given  by  the  defendant  to  the  firm  of  Wood  &  Hughes,  for 
$109.50,  and  alleged  to  be  owned  and  held  by  the  plaintiffi. 
They  demand  judgment  for  the  amount,  with  interest  fiom  the 
15th  of  May,  1861,  and  costs  of  the  action. 

The  defence  is,  that,  in  the  month  of  July,  1850,  the  defendant 
became  insolvent,  and  effected  a  compromise  with  his  creditois, 
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including  said  Wood  &  Hughes,  by  their  receiving  twentj-fiye 
per  cent  upon. their  claims,  in  full  discharge  thereof  Such  amount 
was  adjusted  by  a  note  of  the  defendant,  endorsed  by  Beruheimer 
&  Swartz,  which  was  paid  at  maturity;  that  the  said  Wood  & 
Hughes  refused  to  accept  such  accord,  and  satis&ction,  and  to  ex- 
ecute such  compromise  agreement,  until  the  defendant  promised 
to  pay  the  remaining  seventy-five  per  cent  of  their  claim*  That 
to  induce  Wood  &  Hughes  to  sign,  with  the  other  creditors,  such 
promise  was  mada  The  compromise  note  for  the  twenty-five  per 
cent  was  given,  and  afterwards  paid,  and  that  such  promise  was 
made  secretly,  and  without  the  knowledge  of  the  other  creditors 
who  signed  the  compromise  instrument.  That  in  March,  ISSl, 
he  bought  of  the  plaintiff  a  bill  of  goods,  amounting  to  $94,  on 
a  credit  of  ninety  days*  That  Wood  &  Hughes  then  insisted  on 
payment  of  the  old  balance,  and  accordingly  he  made  his  two 
promissory  notes  for  $109.50  each,  the  one  for  said  purchase  of 
$94,  and  $15,  part  of  the  old  balance  and  interest  thereon,  pay- 
able at  ninety  days  firom  said  March  18th,  1851 ;  and  the  other 
for  the  remainder  of  the  old  balance  and  interest  thereon,  and  for 
no  other  consideration,  payable  at  sixty  days,  both  to  the  order 
of  said  Wood  &  Hughes,  and  delivered  both  of  such  notes  to  them. 

It  is  proven,  that  the  note  of  ninety  days,  due  in  June,  was  sued 
upon  in  August,  1851^  that  judgment  was  rtM50vered  upon  it  for 
want  of  an  answer,  and  the  amount  was  subsequently  paid  by  the 
defendant  The  note  now  in  question,  at  sixty  days,  was  not 
sued  upon  until  January,  1855. 

The  record  of  the  judgment  in  the  Supreme  Courts  in  fiivor  of 
the  plaintiff  Hughes  &  Wood,  was  read  in  evidence. 

The  complaint  is  in  the  usual  form  upon  a  promissory  note, 
dated  the  13th  of  March,  1851,  for  $109.50  payable  in  ninety  days, 
with  the  averment  of  ownership  and  indebtedness,  and  demand 
for  judgment. 

Upon  the  usual  affidavit  of  personal  service  of  the  summons 
and  complaint,  and  no  answer  being  received,  a  judgment  was 
entered,  and  filed,  the  4th  of  September,  1851. 

The  composition  deed  was  signed  by  twenty -five  different  cred- 
itors, in  various  amounts,  and  states  the  acceptance  of  twenty-five 
per  cent,  payable  in  defendant's  note,  at  three  months,  with  a  good 
endorser,  in  full  satisfaction  and  discharge  of  all  clainis. 
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It  was  proven  that  when  the  oompooition  deed  was  tendered  to 
Wood  &  Hughes,  for  their  signature,  both  being  present,  they 
refiised  to  sign  it,  unless  the  defendant  would  agree  to  pay  the 
balance.  The  defendant  then  agreed  to  pay  it^  and  one  of  the 
firm  signed  the  instrument 

The  jury,  upon  the  question  being  submitted  to  them,  have 
found,  that  the  plaintiffs,  at  the  time  of  signing  the  compromise 
agreement,  exacted  the  promise  to  pay  as  a  condition  of  signing 
the  same. 

In  relation  to  the  manner  of  making  up  of  the  two  notes,  each 
for  $109.50,  the  one  at  sixty  and  the  other  at  ninety  days,  and  the 
consideration  which  entered  into  them,  the  evidence  is  this  :— 

The  extracts  from  the  plaintiff's  books^  produced  by  the  defend- 
ant)  show  that  the  original  debt  (upon  a  note)  was  $164.20.  These 
entries  may  be  thus  presented : — 

1851. 
March  18th.    Balance  of  note  July  16th,  1860, 
after  deducting  25  per  cent  com- 
promise,      $123  07 

**        "        Interest  to  date, •        8  08 

$181  10 

*        "    BiU  of  goods  of  October,  160,  .    .      2164 

"        "    Do.  of  March,  1851,    .    .    .    .    ,      66  86 

87  90 

$219  00 

"        "    By  notes  at  60  days, $109  60 

"        «      "        «      90    ♦' 109  50 


181  10—109  60— $21  60 


$219  00 


A  witness  in  the  employ  of  the  defendant,  in  March,  1861, 
identifies  the  bill  of  parcels  of  the  silver  cups,  and  recollects  the 

purchase,  and  when  the  two  notes  were  given.  He  states  that  the 
ninety-day  note  was  given  for  silver  cups  in  the  bill ;  the  sixty- 
day  note  was  given  for  the  old  balance. 

After  the  testimony  was  closed,  the  defendant  renewed  a  motion 
to  dismiss  the  complaint,  which  was  refused.  The  Judge  then 
remarked*  that  there  was  but  a  single  question  disputed,  and,  upon 
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that  being  answered,  the  case  would  be  better  disposed  of,  as  mat- 
ter of  law,  at  the  General  Term. 

He,  therefore,  submitted  to  the  jury  the  question  whether  the 
plaintiff,  at  the  time  of  signing  the  compromise  agreement,  ex- 
acted the  promise  to  pay  as  a  condition  of  signing  the  same  ?  The 
jury  were  directed  to  say  "Yes"  or  "No,"  and  answered  "Yes." 
The  Judge,  thereupon,  directed  a  verdict  for  the  plaintiff,  for 
$140.64  to  be  entered,  subject  to  the  opinion  of  the  court  at  Gen- 
eral Term,  upon  a  case  to  be  made ;  the  cause  to  be  heard  there 
in  the  first  instance,  and  judgment  suspended ;  to  which  direction 
the  counsel  for  the  defendant  excepted,  and  requested  the  Judge 
to  direct  a  verdict  for  the  defendant,  which  was  refused,  and  the 
refusal  excepted  to.  Whereupon  the  case  was  made,  with  liberty 
to  turn  the  same  into  a  special  verdict  or  bill  of  exceptions. 

L  The  first  question  is,  as  to  the  effect  of  the  judgment  in  the 
Supreme  Court  by  default,  upon  the  note  at  ninety  days.  It  is 
insisted  that  as  the  defendant  could  have  defeated  a  recovery  upon 
that  note,  upon  the  same  grounds  as  that  on  which  he  defends  the 
present  action,  he  is  precluded  fix)m  now  setting  it  up. 

A  rule  which  bears  upon  this  question  is  found  in  the  cases  of 
Birhhead  v.  Brown^  in  this  court,  (5  Sandf.  S.  Ct.  Rep.  145 ;  Davis 
V.  TalcoU,  14  Barbour  S.  Ct  Rep.  619 ;  OampbeU  v.  BuUs,  8  Com- 
stock,  178 ;  and  Boty  v.  Brovm,  4  Comstock,  71.)  In  the  former 
Mr.  Justice  Duer,  after  examining  the  authorities,  says : — 

"  As  between  parties  and  privies  the  rule  is,  that  a  judgment  is 
conclusive  as  to  every  question  upon  which  the  right  of  the  plain- 
tiff to  recover,  or  the  validity  of  a  defence  in  another  suit,  is  found 
to  depend,  and  upon  the  determination  of  which,  it  appears  firom 
the  record,  or  is  shown  by  extrinsic  proof,  that  the  judgment  was, 
in  reality,  founded." 

In  Davis  v.  TalcoU^  Justice  Taggart  states  several  leading  cases, 
and  remarks : — 

"  In  the  present  case  the  record  only  shows,  that  the  same  mat- 
ters in  controversy  might  have  been  litigated.  Neither  the  de- 
fendants answer,  nor  the  record  of  the  former  action,  shows  that 
the  same  matters  were  litigated.  The  most  they  show  is,  that 
they  might  have  been.  If  so,  the  burthen  lay  upon  the  defend- 
ants to  show  the  contrary.  This  they  failed  to  do ;  it  was,  there- 
fore, unnecessary  for  the  plainti£b  to  prove  what  they  have  proved, 
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viz. :  that  the  matters  in  controversy  were  not  litigated,  bat  were 
withdrawn  from  the  consideration  of  the  referee,  and  did  not  pass 
into  judgment" 

There  is  a  class  of  cases  in  which,  as  the  declaration  embraced 
the  cause  of  action  subsequently  sought  to  be  enforced,  an  omis- 
sion to  claim  upon  it  has  been  held  an  answer  to  a  subsequent 
suit  Yet  to  this  rule  there  are  several  exceptions  and  qualifi- 
cations. Thus  a  plaintiff  declared  upon  a  promissory  note  and 
goods  sold;  but  upon  executing  the  writ  of  inquiry,  being  un- 
prepared with  evidence,  he  took  damages  upon  the  note  only.  A 
second  suit  for  the  goods  was  sustained,  (Leddon  v.  7\jUop,  6  T.  R 
608 ;  Phillips  v.  Berwick^  16  John.  Bep.  136,)  was  similar  in  prin* 
ciple,  adopting  the  rule,  that  a  former  recovery,  apparently  for 
the  same  cause,  is  only  primd  facie  evidence  that  the  demand  had 
been  tried,  but  is  not  conclusive.  The  work  and  labor  before  re- 
covered for  was  not  the  same,  nor  did  it  grow  out  of  the  same 
contract  •The  claim  was  not  indivisible,  as  in  Smith  v.  Jones^  (15 
John.  Rep.  229.) 

The  subject  was  careftdly  examined  in  Bendemagle  v.  Chcks^ 
(19  Wend.  207.)  The  point  decided  was,  that  where  an  action  of 
covenant  was  brought,  assigning  breaches  of  some  of  the  cove- 
nants, a  subsequent  action  could  not  be  supported  upon  the  same 
instrument,  for  breaches  of  other  covenants  therein.  A  distino 
tion  was  allowed  where  there  were  breaches  of  other  several  cov- 
enants in  the  same  contract^  and  one  suit  has  been  brought  before 
the  subsequent  breaches  were  committed.  Dealings  between  the 
parties  in  an  account  current,  make  up  but  one  indivisible  cause 
of  action,  and  the  items  may  not  be  separated,  and  several  suits 
brought  upon  one  set  Separate  demands,  growing  out  of  one 
general  contract,  must  be  combined  in  one  suit  See  also  the  im- 
portant case  of  Bowden  v.  Hoare^  (7  Bingham,  716,)  distinguish- 
ing between  the  effect  of  a  noUe  prosequi  and  a  retraxit^  as  to  sev- 
eral causes  of  action  (a  note  and  goods  sold,)  in  the  same  suit  upon 
a  subsequent  suit 

{Carter  v.  Jaimes^  18  Meeson  k  Welsby,  187,  Exchequer.)  Ac^ 
tion  on  covenant  for  £600.  Plea,  that  in  1841,  the  defendant 
was  impleaded  by  plaintiff  in  the  Queen's  Bench,  for  the  same 
covenant;  that  defendant  there  plead  usury.  Beplication  deny- 
ing the  bond  was  given  in  pursuance  of  the  usurious  contract 
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alleged.  Issue  upon  tbis  replication,  and  verdict  for  defendant ; 
settling,  therefore,  that  the  bond  was  given  in  pursuance  of  the 
usurious  agreement  stated  in  the  plea. 

The  £^u^t  whether  the  agreement  was  in  truth  usurious  was  not 
decided  by  that  judgment.  The  plaintiff  in  the  present  suit  was 
therefore  at  liberty  to  contest  that  point  The  admission  in  the 
replication  was  only  that  for  the  purpose  of  the  pleading  in  that 
suit,  that  there  was  usury  in  the  agreement  stated  in  the  pleas. 

We  do  not  find  a  case  which  makes  a  former  suit  a  bar,  where 
it  has  been  expressly  limited  to  one  or  two  distinct  contracts,  like 
promissory  notes,  although  such  notes  have  arisen  from  the  same 
transaction,  and  where  the  claim  upon  thjd  note  subsequently  sued 
upon,  was  not  the  subject  of  litigation. 

When  the  record  of  that  action  is  examined,  nothing  appears 
but  a  promissory  note  stated  as  the  cause  of  action,  and  no  actual 
litigation  of  any  point  whatever. 

It  is  true,  that  to  an  action  upon  a  judgment,  no  plea  will  be 
allowed  of  any  matter,  although  new,  which  could  have  been 
plead  in  the  original  suit  {Bank  of  Australia  v.  NiaSj  4  Eng.  L. 
&  Eq.  R.  252.)  But  that  applies,  where  the  defence  would 
have  defeated  that  action  in  that  identical  cause,  and  the  judg- 
ment has  concluded  the  parties  entirely  as  to  such  cause.  The 
present  distinct  contract^  or  cause  of  action,  was  never  in  suit 
before. 

II.  The  next  question  relates  to  the  alleged  illegality  in  the 
note  sued  upon. 

We  think  that  it  must  be  regarded  as  established  on  this  record, 
that  the  consideration  of  this  note  was  exclusively  a  part  of  the 
amount  of  the  old  debt  exacted  and  agreed  to  be  paid,  upon  sign* 
ing  the  compromise  agreement.  A  part  of  such  consideration, 
viz. :  about  $21.60  was  comprised  in  the  note  at  ninety  days,  the 
subject  of  the  former  action.  The  whole  of  this  note  was  for  such 
consideration. 

It  is  needless  to  refer  to  any  other  cases  than  that  of  Breck  y. 
Cble,  (Sandf.  S.  C.  Rep.  80,)  and  those  cited  therein. 

The  rule  is  fully  established,  that  every  composition  deed  is,  in 
truth,  an  agreement  between  the  creditors  themselves,  as  well  aa 
between  them  and  the  debtoc    An  additional  security  or  iigree- 
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ment  for  debt  given  secretlj  to  a  particalar  creditor  is  illegal  and 
void ;  and  whether  it  be  given  by  the  debtor  himself  or  bj  an- 
other on  his  behalf. 
Judgment  for  the  defendant  upon  the  verdict,  with  oosta. 


FowLEB  M.  Bay  v.  Fbiderice  A.  Atebs^  and  another. 

A  Undlord,  ia  whom  the  r«yerdoii  in  fee  ii  Tested,  may  bring  an  action  againrt  the 
tenant  daring  the  term,  for  an  injury  committed  by  the  tenant  to  the  freehold. 
Judgment,  orermling  demurrer,  affirmed,  with  coatu 

CB«fi>re  'HowruAJf,  Slomon  and  Woonaurr,  J.J.) 
Aprils  1856. 

Appeal  from  a  judgment  at  Special  Term,  overruling  a  de- 
murrer to  the  5th  subdivision  of  the  complaint. 

The  action  was  brought  by  the  plaintifi^  as  landlord  and  owner 
in  fee,  of  certain  premises  in  the  citj  of  New  York,  leased  by  him 
to  the  defendants,  chiefly,  for  the  recovery  of  arrears  of  rent  alleged 
to  be  due.  The  5th  subdivision  of  the  complaint,  however,  set 
forth  a  distinct  cause  of  action,  in  the  following  words: 

''  Fifth.  The  plaintiff  further  shows  that  whilst  defendants  occu- 
pied said  plaintiff's  premises  aforesaid,  they  broke  from  the  win- 
dows of  said  premises  nineteen  lights  of  glass,  and  that  said  glass 
was  worth  the  price,  or  sum,  of  eight  cents  per  light." 

To  this  subdivision  the  defendants  demurred,  as  not  oontaining 
&cts  sufficient  to  constitute  a  cause  of  action. 

J.  DarKfiffion,  for  defendants,  appellants. 

ffeame  &  Warren^  for  plaintiff,  respondent 

Bt  the  Coubt.  Slosson,  J. — ^The  order  at  Special  Tenn, 
overruling  the  demurrer,  must  be  affirmed,  with  costs. 

It  has  long  been  settled  law  that  the  reversioner  may  maintain 
an  action  on  the  case,  for  an  injury  to  the  freehold,  committed  by 
the  tenant,  and  that  the  action  may  be  brought  before  the  expira- 
tion of  the  term.    (14  East  489.) 


NEW  YORK— APBHi,  1856.  496 


Cong^re  t.  Morgaii. 


The  ooQnt^  or  sabdivision,  demurred  to,  is  inartificially  drawn, 
bat|  taken  in  connection  with  other  averments  in  the  complaint^ 
contains,  in  substance,  a  good  cause  of  action. 

Order  affirmed,  with  costs. 


David  Congreve,  by  his  guardian,  respondent,  v.  Andrew  W. 

Morgan,  and  another,  appellants. 

When  the  owner  of  a  honse  and  lot  constraots  a  yanlt  within  the  limitB  of  the  etreei 
in  front  thereof,  and  covers  the  same  with  flagging  so  as  to  form  the  ddewalk^ 
he  acts  at  his  peril.  He  is  responrible  for  all  injuries  resulting  from  its  want  of 
entire  safety,  for  aU  the  purposes  for  which  the  public  hare  a  right  to  use  suck 
sidewalk. 

It  it  no  defence  to  an  action,  for  an  injury  sustained  by  the  breaking  and  fitlling  in 
of  the  covering  of  such  vault,  that  the  owner  was  not  guilty  of  negligenoe  in 
the  manner  of  its  construction. 

Nor  can  the  owner  defend  on  the  ground  that  the  work  was  actually  done  by  a 
third  person,  with  whom  he  had  contracted  for  its  performance,  although  tho 
terms  of  the  contract  required  the  contractor  to  use  stones^  for  such  covering,  in 
all  respects  sufficient 

Nor  is  the  owner  protected,  by  showing  that  the  covering  had  answered  the  pur- 
poee  for  which  it  was  intended  for  a  year  after  the  completion  of  the  work,  and 
that  he  had  no  knowledge  that  the  covering  was  insufficientb 

One  who  excavates  the  highway  does  so  at  his  peril,  and  if  the  safety  of  passers  by, 
or  travellers,  is  impaired,  and  injury  to  them  results^  he  is  liable;  the  question 
of  negligence  or  no  negligence,  on  the  part  of  the  owner,  in  such  case,  does  not 
arise. 

How  fiu-,  in  the  city  of  New  York,  an  authority  fh>m  the  corporation  would  affeet, 
in  such  cases^  the  liability  of  the  owner,  qwref  « 

Were  such  an  authority  shown,  the  liability  of  the  owner  might  depend  upon  the 
question  of  negligenoe  in  the  performance  of  the  work. 

Judgment  for  plaintiff,  with  costs. 

(Before  Hoptman,  Slosson  and  Woonnuir,  J.J.) 
April,  185(Sw 

The  action  was  brought  to  recover  damages  against  the  defend- 
ants, as  the  landlords  and  owners  in  fee  of  a  certain  lot  of  land 
and  dwelling  house,  and  its  appurtenances,  in  the  citj  of  New 
York,  for  a  personal  injury  alleged  to  have  been  sustained  bj  the 
plaintiff,  from  the  negligence  of  the  defendants,  as  such  landlords 
and  owners,  in  the  erection  or  construction  of  a  flag  stone  on  the 
sidewalk  of  the  premises. 
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The  answer  denied  the  negligence  charged. 

The  cause  was  tried  before  the  Chief  Justice  and  a  jury,  in  Oc- 
tober, 1855,  and  the  jury  rendered  a  verdict  for  the  plainliff  for 
$650. 

The  defendants  appealed  from  the  judgment  entered  upon  this 
verdict,  and  the  cause  was  before  the  court  upon  a  case  containing 
the  proceedings  had,  and  the  evidence  given  on  the  trial 

The  facts  established  by  the  evidence,  and  the  questions  of  law 
arising  thereon,  are  fully  stated  in  the  opinion  of  the  court 

Jos.  T.  Brady^  for  the  defendants,  appellants. 

H.  Morrison^  for  the  plaintiff,  respondent 

Bt  the  Court.  Woodruff,  J. — It  appears,  by  the  admisaona 
in  the  pleadings  herein — ^by  the  defendants'  admission,  on  the  trial, 
and  by  the  written  contract,  given  in  evidence  on  behalf  of  the 
defendants — that  the  defendants  are  owners  of  the  house  and  lot 
situated  on  the  north-east  comer  of  Thirty-first  street  and  the  Sixth 
avenue,  in  the  city  of  New  York ;  that  they  purchased  the  same 
when  the  house  was  in  progress  of  erection,  and  proceeded  to  finish  it, 
and,  for  that  purpose,  entered  into  a  contract  with  W.  B.  &  R  Barton, 
for  the  performance  of  the  work,  requisite  to  its  completion,  accord- 
ing to  plans  referred  to  in,  and  specifications  annexed  to,  the  con- 
tract Without  the  line  of  the  lot,  and  within  the  lines  of  Thirty- 
first  street,  on  the  southerly  side  of  the  house,  an  excavation  was 
made  for  the  construction  of  a  vault,  or  covered  area  to  be  used  as 
a  vault,  under  the  sidewalk,  near  the  wall  of  the  house,  the  covering 
of  which,  of  a  uniform  surface  with  the  rest  of  the  sidewalk,  formed 
a  part  of  the  walk  aloug  the  southerly  side  of  the  house.  The 
defendants'  contract  with  the  Bartons  provided  for  the  flagging  of 
the  sidewalk,  and  described  the  flags,  to  be  laid  over  the  area,  or 
vault,  referred  to ;  and  it  may  be  assumed,  for  the  purposes  of  the 
present  appeal,  that  the  flags,  provided  for  in  the  contract,  were 
sufficient  and  proper  for  such  a  purpose,  and,  had  they  been  used, 
would  have  protected  all  persons  passing  over  them,  or  standing 
thereon,  from  falling  into  the  area  or  vault  beneath. 

The  plaintiff^  an  infant,  residing  with  his  father,  in  one  of  the 
apartments  in  the  said  house,  on  the  7th  day  of  July,  1858,  more 
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than  a  year  aft^  its  coqipletion,  was  standing,  or  ran,  upon  the 
sidewalk,  oyer  this  area  or  vault,  when  the  flag-stone,  which  formed 
the  covering  thereof  at  that  place,  gave  way,  and  the  plaintiff,  with 
the  broken  stone,  fell  into  the  area  or  vault  beneath.  His  leg  was 
so  broken  that  amputation  became  necessary.  This  action  is  brought 
to  recover  damages  for  the  injury  thus  sustained. 

The  complaint,  in  substance,  denies  that  the  defendants  had  any 
right,  or  lawful  authority,  to  construct  such  vault,  and  cover  the 
same ;  and,  also,  avers  that,  whether  the  same  was  done  with,  or 
without  lawful  authority,  it  was  the  duty  of  the  defendants  to  put 
wd  construct^  over  and  above  such  excavation,  a  safe  and  sufficient 
covering,  of  stone,  or  other  proper  isiiaterial,  to  render  the  same  safe 
and  secure,  to  the  public  and  persons  lawfully  travelling  iqK>n  the 
said  sidewalk,  and  upon  and  over  the  said  excavation. 

On  the  trial,  after  proof  of  the  circumstances  attending  the  injury, 
and  its  consequences,  the  description  of  the  place  where  it  occurred, 
the  breaking  of  the  stone,  &c.,  evidence  was  given  tending  to  show, 
not  only  that  the  stone  used  as  a  covering  was  not  such,  nor  so 
good,  as  was  required  by  the  contract,  but  that  the  stone  was  an 
insufficient,  unsuitable,  defective  and  improper  stone  to  be  used  for 
such  a  purpose ;  and  also  that  it  was  not  properly  supported  at  ike 
ends,  and  that  it  was  negligence  to  cover  the  area,  or  vault,  with 
such  a  stone,  set  in  the  manner  in  which  this  stone  was  placed. 

On  these  points,  there  wasj^  conflict  of  evidence,  and  the  Judge, 
at  the  trial,  stated  to  the  jury,  that  the  great  weight  of  the  testimony 
was,  that  there  was  no  objection  to  the  manner  of  placing  the  stone, 
and  left  to  the  jury  the  question,  whether  the  stone  was  such  as  a 
prudent  and  discreet  mechanic  woul4  use. 

The  questions  raised,  upon  the  defendants'  motion  for  a  nonsuit, 
and  by  his  objections  to  evidence,  are  sufficiently  embraced  in  the 
question  created  by  exception  to  the  charge  of  the.  Judge,  and  need 
not  be  separately  considered,  for,  if  no  error  was  committed  in  the 
charge,  of  which  the  defendants  can  complain,  the  other  objections 
are  either  groundless,  or  have  no  application  to  the  £Eicts,  upon 
which  the  rights  and  liability  of  the  parties  depend. 

The  defendants  insisted,  that,  having  made  a  contract  with  the 

Bartons — skilful  and  competent  architects  and  mechanics — which 

called  for  the  best  materials,  to  be  applied  in  a  good  and  workman* 

like  manner,  they  were  not  responsible  for  the  contractors'  negli* 
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genoe,  or  for  defects  in  the  oonstnictioD,  but  that  tl^e  liability,  if 
any,  rested  upon  the  builders,  and  not  upon  the  owners.  Upon 
the  doctrine  of  Blahe  v.  Ferris,  (1  Selden,  48,)  Peck  v.  The  Mayor^ 
&c^  (4  Selden,  222,)  and  see  Peaaley  v.  RowUxnd,  el  oL,  (16  £ng.  L. 
&  Eq.  R.  442,)  and  cases  cited,  and  in  note,  (p.  444.) 

Also  that,  at  most,  the  evidence  showed  only  an  error  in  judg- 
ment, in  respect  to  the  sufficiency  of  the  stone,  and  the  mode  of 
setting  it,  which  would  not  make  the  defendants,  nor  even  the 
contractors,  liable  in  this  action. 

The  Judge  charged  the  juiy,  among  other  things,  that  the  de- 
fendants, having  made  a  contract  for  the  construction  of  the  houae^ 
and  the  covering  of  this  area,  are  responsible  for  the  Bartons — ^the 
contractors — or  any  one,  employed  by  them,  and  they  were  bound 
to  use  the  skill  and  judgment  of  prudent  and  discreet  men,  and 
that  the  question  seems  to  be  narrowed  down  to  this — ^whether  this 
stone  was  such  as  a  prudent  and  discreet  mechanic  would  use. 

We  are  of  opinion,  that  there  was  nothing,  in  this  instruction, 
of  which  the  defendants  can  complain. 

The  cases,  to  which  we  are  referred,  wherein  it, is  held,  that 
where  one,  in  the  exercise  of  his  lawful  rights,  and  for  the  doing 
of  that  which  he  has  full  right  and  authority  to  do,  contracts  with 
another,  exercising  an  independent  employment,  to  perform  the 
work,  he  is  not  responsible  for  the  negligence  of  the  servants  of 
the  latter  in  the  manner  of  its  perfoqpance,  such  as  BUJx  v.  FerriM^ 
and  other  cases,  we  think  do  not  apply  to  the  present  case. 

Here,  the  vault  or  area  was  constructed  in  a  public  street  and 
highway,  and  no  warrant,  or  authority  therefor  whatever,  is  shown. 
It  was  kept  and  maintained,  by  the  defendants,  for  their  private 
gain  and  advantage.  Whether  done  through  the  instrumentality 
of  a  contractor,  or  by  the  defendants'  own  hands,  it  was  done  by 
them,  and  they  had  no  right,  or  authority,  as  owners  of  the  con- 
tiguous house  and  lot,  to  make  any  use  of  the  street,  in  front,  or 
of  any  part  of  it,  inconsistent  with  the  safe  and  convenient  use  of 
it  by  the  public,  or  so  as  to  hazard  the  safety  of  individuals  passing 
and  repassing  along  the  same.  K,  under  such  circumstances,  they 
undertake  to  construct  and  maintain  a  vault,  under  the  sidewalk, 
it  is  a  very  light  measure  of  responsibility,  which  charges  them 
with  the  consequences  of  negligence,  in  the  manner  of  doing  it 
Where  the  act  done  is  not  lawful,  whether  it  is  done  by  the  de- 
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fendant,  directly,  or  by  his  servant,  or  by  a  person  employed  by 
bim  in  any  other  form,  it  is  his  act,  and  he  is  responsible— ^ven 
though,  himself,  ignorant  of  the  precise  manner  of  its  performance, 
{Rex  V.  Medley,  6  Carr  &  Payne,  292.)  And  clearly  so,  ii^  the  work 
being  unlawful,  it  is  negligently  done,  and  damages  are  caused  by 
the  negligence.  In  Bllis  v.  The  Sheffield  Oas  Consuming  Ck/mpany^ 
(22  Eng.  L.  &  Eq.  R  198 ;  2  Ellis  &  Blackburn,  767,)  the  defend- 
ants were  sued  for  digging  a  trench  in  a  public  street,  and  heaping 
up  stones  and  earth  so  as  to  obstruct  it,  whereby  the  plaintiff, 
lawfully  passing,  &c.,  fell  and  broke  her  arm.  The  work  having 
been  done  by  persons  contracting  with  the  defendants,  the  latter 
insisted  upon  the  doctrine,  above  alluded  to,  that  a  man  is  not  re- 
sponsible for  the  acts  of  the  servants  of  their  contractors,  and  relied 
upon  the  English  cases  to  that  effect;  but  the  court  held,  that  the 
defendants  had  no  right  to  break  up  the  streets  at  all,  and  if  they 
employed  the  persons,  who  did  it,  to  break  up  the  streets,  and,  in 
eo  doing,  to  heap  up  earth,  &c.,  they  were  liable — and  this,  not- 
withstanding it  might  be,  that,  if  the  worl^men  employed  had  been 
careful,  in  the  way  in  which  they  h^ped  up  the  earth  and  stones, 
the  injury  would  not  have  been  sustained.  The  unqualified  duty 
of  one,  who  makes  an  area  abutting  upon  a  public  road,  to  fence 
it  so  as  to  protect  passers  by,  is  adverted  to  in  Barnes  v.  Ward^ 
(2  Carr  &  Kir.  661,  at  nisi  prius,  and  9  Com.  Bench  R  892,)  at 
bar,  and  the  defendant,  in  that  case,  was  held  liable,  though  the 
excavation  was  no  part  of  it  within  the  limits  of  the  road :  and  in 
Stone  and  wife  v.  Jackson,  (32  Eng.  L.  k  Eq.  B.  349,)  that  case  is 
approved. 

But,  in  the  case  of  Dygeri  v.  Schenck,  in  our  own  state,  (23 
Wend.  446,)  the  principle  established  seems  to  us  to  go  even  far- 
ther than  is  required,  in  this  case,  to  show  that  the  defendant  is 
not  prejudiced  by  the  charge.  In  that  case^  the  defendant,  for  his 
own  private  use,  had  dug  a  race  way  across  a  highway,  the  fee  in 
which  was  vested  entirely  in  himself,  subject  only  to  the  public 
uses,  and  had  covered  the  race  way  by  a  bridge  which,  after  ten 
years,  became  out  of  repair,  and  the  plaintiff's  horse  fell  through 
and  was  injured.  The  right  of  the  public  to  require  that  he  should 
keep  the  road  as  good  as  it  was  before  he  dug  his  ditch,  is  made 
the  ground  of  holding  the  defendant  lid.ble.  The  court  say,  "Any 
act  of  an  individual^  done  to  a  highway,  though  performed  on  his 
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own  soil,  if  it  detract  from  the  safety  of  travelleTS,  is  a  nuisaace. 
A  ditch  dug  in  a  high  way  was  specifically  pronounced  a  nuisance. 
Special  damage  arising  from  it,  therefore,  furnishes  ground  for  a 
private  action,  without  regard  to  the  question  of  negligence  in  him 
who  did  it  The  utmost  care  to  prevent  mischief  will  not  protect 
him,  if  the  injury  happen  without  gross  carelessness  on  the  side 
of  the  sufferer."    (See  the  cases  there  cited.) 

We  apprehend  that  it  would  not  have  been  erroneous,  had  the 
Judge,  upon  the  authority  of  the  cases  above  cited,  gone  even 
further,  and  charged  that  the  defendants  could  not  (without  show- 
ing some  authority  for  that  purpose)  construct  and  leave  such  an 
excavation  under  the  sidewalk,  in  the  public  street,  except  at  the 
peril  of  being  held  responsible  for  all  injuries  resulting  from  its 
want  of  entire  safety,  and  sufficiency  for  all  the  purposes  for  which 
the  public  have  a  right  to  use  such  sidewalk,  and  that  they  were 
bound  to  keep  md  maintain  the  covering  in  a  secure  and  s^e  con- 
dition, at  their  peril.  And  such  rule  does  not  involve  the  inquiry 
in  whom  is  the  fee  in  the  land  forming  the  street,  (though  it  is  not 
claimed  here  that  the  fee  is  in  the  defendant) 

If  this  be  so,  then  surely  the  defendant  cannot  complain  of  being 
held  responsible,  when  the  rule  was  so  far  relaxed  as  to  make 
their  liabUity  arise  only  when  it  was  found  that  there  was  negU- 
gence  in  the  construction  or  covering  of  the  excavation,  done  by 
their  express  contract,  and  maintained  by  them  for  their  own 
profit 

We  do  not  intend  to  deny  the  power  of  the  corporation  of  the 
city  of  New  York,  over  the  subject  of  the  excavation  and  con- 
struction of  vaults,  areas,  &c.,  within  the  lines  of  the  public  streets, 
nor  to  say  that  an  authority,  procured  by  the  defendants,  from 
them,  to  construct  the  vault  in  question,  might  not  have  changed 
the  whole  question  of  liability  into  one  of  negligence  only.  In 
which  case,  whether  they  would  have  been  liable  for  the  insuffi- 
ciency of  the  stone  in  question,  placed  there  without  any  knowl- 
edge, by  them,  of  its  insufficiency,  or  any  means  of  knowledge,  we 
do  not  intend  to  say.  No  such  authority  was  shown,  and  no  or- 
dinances of  the  corporation,  general  or  special,  were  given  in  evi- 
dence. 

One  of  my  brethren  suggests  that  the  defendants  are  liable,  upon 
a  ground  stated  by  Mr.  Justice  Bronson,  in  The  Mayor  <tc^  of  JJr 
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bony  v.  CkuUiff,  (2  Gomstock,  174.)  That  the  contractors  having 
done  their  work,  and  delivered  over  the  house,  with  its  appurte- 
nances, many  months  before  this  injury  to  the  plaintiff  occurred, 
the  defendants  are  liable  for  the  negligence  in  the  construction  of 
an  insufficient  covering  for  the  vault  That  the  owners  are  liable 
to  third  persons  for  the  sufficiency  of  the  work,  whether  the  build* 
ers  be  or  be  not  liable,  in  turn,  to  him,  for  the  negligence  in  the 
ccHistruction,  which  caused  the  injury.  That  had  an  injury  to  the 
plaintiff  happened  from  the  negligence  of  the  contractors,  while 
engaged  in  the  work,  they  would  have  been  liable,  and  the  own* 
ers  not,  in  accordance  with  Blake  v.  Ferris^  and  other  cases  above 
referred  to;  but  after  the  work  is  completed,  and  the  owners  have 
been  for  months  in  possession,  third  persons  may  look  to  them  for 
damages,  if  injured  by  reason  of  negligence,  even  in  the  con- 
struction, and  the  ownera  must  seek  their  indemnity  from  their 
contractors. 

We  think  that  the  judgment  should  be  entered  for  the  plaintiff 
upon  the  verdict,  with  costs. 


John  Livob  v.  John  Orser,  sheriff. 

Ooodf,  exempt  by  law  from  an  execution,  were  leized  by  the  sheriif,  under  a^/c 
At  that  time,  they  were  covered  by  a  mortgage,  payable  on  demand,  and  con* 
taining  a  olauae,  that  nntll  defiralt  in  the  payment^  the  mortgager  ahoald  remain 
in  poeecarion  of  the  property.  In  an  action  against  the  sheriff,  he  set  up,  that 
the  title  was  out  of  the  plaintiff,  and  in  the  mortgagee. 

Stld,  that  until  demand  and  failure,  at  least,  if  not  until  possession,  the  mortgager 
had  a  IcTlable  interest*  the  subject  of  execution  and  sale. 

MM,  that,  as  between  the  mortgager  and  sheriff,  the  property  must  be  taken  at  its 
full  value,  without  regard  to  the  amount  of  the  mortgage. 

Meid,  that  the  case  does  not  differ  in  principle,  from  that  where  the  mortgager  is 
allowed  to  retain  possesion  until  a  debt»  payable  at  a  definite  time,  becomes 
dnci 

(Before  Homf an,  Sumbov  and  WooDauir,  J.J.) 
April,  1866. 

Motion  for  judgment  upon  a  verdict  taken,  reserving  the  ques- 
tion of  law  for  the  consideration  of  the  General  Term,  with  liberty 


602  OASES  m  THE  SUPERIOR  COURT. 

^ . _  _  _  ■  ■  I     mm         ■^^■11      —       ■      - " 

Livor  ▼.  Oner. 

9 

to  enter  judgment  dismissing  the  oomplainty  or  for  the  defendant, 
and  with  liberty  to  turn  the  same  into  a  bill  of  exceptions. 

Every  fact  is  stated  in  a  case  made  and  signed  by  theiespectiTe 
attorneys,  which  is  as  follows : — 

This  cause  was  tried  before  Hon.  Thomas  J.  Oakley  and  a  jury, 
May  18th,  1865.  The  action  was  for  taking  the  goods  and  chat- 
tels of  the  plaintiff  out  of  his  possession,  alleged  by  the  complaint 
to  have  been  taken  on  the  20th  day  of  January,  1856,  the  plain- 
tiff claiming  them  as  exempt  from  execution.  It  was  admitted  by 
both  parties,  that  the  goods  for  which  this  action  was  brought,  had 
been  taken  by  the  defendant  as  sheriff  of  the  city  and  county  of 
New  York,  under,  and  by  virtue  of  an  execution  upon  a  judg- 
ment of  this  court  against  the  property  of  this  plainti£^  in  &vor 
of  Julius  Helmuth  and  Louis  Shurith,  and  which  execution  was 
delivered  on  the  4th  day  of  February,  1856. 

The  defendant  here  objected  to  any  evidence  being  given,  show- 
ing this  property  was  exempt  from  levy  and  sale  under  execution, 
on  the  ground  that  there  was  no  averment  in  the  complaint  claim- 
ing and  alleging  it  was  exempt,  but  the  said  coiftplaint  was  in  the 
ordinary  form  of  a  complaint  in  trover  and  conversion. 

The  court  overruled  the  objection,  and  decided  that  such  aver- 
ment was  unnecessary  in  the  complaint,  to  which  ruling  and  de 
dsion  the  defendant  excepted. 

The  plaintiff  gave  evidence  tending  to  show,  that  he  was  a 
householder,  having  a  family  for  which  he  provided,  and  that  the 
articles  set  forth  in  the  complaint  were  necessary,  and  therefore 
exempt  from  levy  and  sale  under  execution,  under  and  by  virtue 
of  the  provisions  of  the  act  of  the  legislature  of  the  state  of  New 
York,  for  the  exempting  of  household  furniture  from  distress  for 
rent  and  from  execution,  and  other  acts  exempting  household  fur 
niture  from  levy  and  sale  under  execution  against  householdeza, 
and  persons  providing  for  fEUtnilies. 

The  deputy  sent  his  assistant  on  the  7th  day  of  January,  1865, 
with  the  said  execution  to  the  defendant,  who  demanded  pay- 
ment thereof,  and  made  a  list  of  the  goods  in  the  house  and  re^ 
turned  the  same  to  the  deputy  sherii!^  the  deputy  sheriff  not  being 
with  said  assistant  at  the  time. 

The  deputy  sheriff,  on  the  20th  day  of  January,  1865,  in  person, 
proceeded  to  the  premises  of  the  phdntiff  and  removed  the  goods. 
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The  defendant  gave  in  evidence  a  chattel  mortgage  made  by  the 
plaintiff  to  James  Mitchell,  dated  the  8th  day  of  January,  1856^ 
on  the  famiture  of  the  plaintiff,  including  the  goods  in  questioh, 
for  the  payment  of  the  sum  of  two  hundred  dollars.  The  mort* 
gage  was  payable  on  demand,  and  provided,  that  until  de&ult  in 
the  payment,  the  mortgager  should  remain  in  the  possession  of 
the  goods. 

Either  party  may  refer  to  the  mortgage  on  the  argument,  and 
the  same  is  considered  as  a  part  of  this  case. 

The  defendant  asked  his  Honor  to  dismiss  the  complaint  upon 
the  grounds  that  the  giving  of  the  mortgage  divested  the  plaintiff 
of  aU  title  to,  or  interest  in,  the  property,  and  vested  the  same  in 
the  mortgagee,  and  that  therefore  the  plaintiff  could  not  maintain 
this  action. 

The  court  refused  to  dismiss  the  complaint,  and  reserved  the 
question  for  consideration  of  the  court  at  a  General  Term,  to  be 
heard  in  the  first  instance^at  the  (General  Term,  with  liberty  to 
court  to  enter  judgment  dismissing  the  complaint,  or  for  the  de- 
fendant, and  with  liberty  to  turn  the  same  into  a  bill  of  excep* 
tions,  and  submitted  all  questions  of  feu^t  to  the  jury. 

The  jury,  under  the  charge  of  the  court,  rendered  a  verdict  in 
&VOT  of  the  plaintiff  for  twenty-five  dollars  damage. 

J£  Pinneyj  for  the  plaintiff 

A.  J.  Vanderpodj  for  the  defendant 

By  thk  Ocubt.  Hoffman,  J. — ^The  case  is  briefly  reduced 
to  this : — An  owner  of  personal  property  has  mortgaged  it  to  se- 
cure a  sum  payable  on  demand,  with  a  stipulation,  that  until  de- 
fiiult  in  the  payment,  he,  the  mortgager  shidl  remain  in  possession. 
Before  any  demand,  and  while  in  possession,  a  judgment  is  re- 
covered  against  him.  But  the  property  was  by  law  exempt  from 
execution.  The  sheriff  has  seized  it  The  action  is  to  recover 
the  value  of  the  articles  thus  taken.  Can  it  be  sustained  ?  The 
defence  is,  that  the  mortgage  vested  every  right  in  the  mortgagee, 
00  that  the  plaintiff  has  not  an  interest  which  enables  him  to  sus- 
tain a  suit 

In  the  case  of  ffuU  v.  Oarnky^  (2  Duer,  103,)  the  mortgage  was 
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dated  the  14th  of  August,  1850,  to  secure  $250.  Of  this  sum, 
$100  was  payable  in  six  months :  viz.,  on  the  14th  of  February, 
1861,  and  $180  in  one  year,  viz.,  the  14th  of  August,  1851.  The 
judgment  and  execution  were  in  September,  1850.  No  part^ 
therefore,  of  the  mortgage-money  was  due,  and  the  provision  in 
the  mortgage  was  like  that  in  the  present  case,  that  the  mortgager 
might  remain  in  possession  until  a  default  in  the  payment 

The  decision  in  this  court  involved  these  points,  applicable 
to  the  present  case:— That  a  chattel  mortgage  vests  the  whole 
title  in  the  mortgagee,  where,  by  its  terms,  he  is  entitled  to  the  im- 
mediate possession.  The  property,  in  such  case,  cannot  be  levied 
upon  under  an  execution  against  the  mortgager,  even  if  he  have 
temained  in  possession.  He  is  but  a  baillee  at  sufferance.  But 
if  the  mortgager  be  entitled  to  possession  for  a  definite  period, 
and  is  in  possession,  the  weight  of  authority  appears  to  be,  that 
his  possessory  interest  is  the  subject  of  a  levy  and  sale. 

This  last  proposition  received  in  the  Court  of  Appeals  in  the 
same  case,  an  explicit  sanction.  Denio,  J.,  treats  it  as  established 
law,  (1  Kernan,  505.) 

The  difference  between  this  court  and  the  Court  of  Appeals, 
consists  in  the  latter  holding  that  the  sheriff  may  sell  in  such  case 
the  whole  interest,  without  recognising  the  Hen  of  the  mortgage. 
This  difference  is  of  no  consequence  upon  the  present  question. 
That  question  is,  whether  there  is  any  reasonable  ground  for  a 
distinction  between  the  case  of  a  mortgage  payable  at  a  future  day, 
and  one  payable  on  demand,  where  there  is  a  possession  retained 
and  held  by  express  stipulation? 

In  the  one  case  there  is  an  allotted  period  fixed  until  the  expi- 
ration of  which,  the  right  is  entire,  and  the  interest  leviable.  In 
the  other,  the  period  is  to  be  limited  by  a  fixture,  not  an  existing, 
determination,  of  the  mortgagee.  It  may  be  of  a  long  or  a  very 
brief  duration;  but  it  is  perfect  until  that  decision,  which  termi- 
nates it,  is  made  known.  While  that  is  in  suspense,  the  actual 
right  and  enjoyment  are  as  complete  and  absolute,  as  in  the  case 
Of  a  definite  period  prescribed  for  payment. 

Portions  of  the  reasoning  of  the  learned  Judges,  both  in  the 
Court  of  Appeals  and  in  this  court,  appear  to  support  this  view. 
Judge  Denio  says: — "Assuming  the  chattel  mortgage  to  have 
been  a  valid  instrument^  (and  I  see  no  reason  to  doubt  but  that  it 
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was  such,)  tbe  sheriff  bad  a  right  to  sell  the  interest  of  the  mort- 
gager, and  to  deliver  the  property  to  the  purchaser,  and  the  pur- 
chaser was  warranted  in  taking  it  into  possession,  and  in  using  it 
until  the  day  of  payment;  and  he  had,  moreover,  the  right  to  pay 
the  mortgage  debt,  and  thus  extinguish  the  lien."  Why  is  not 
such  a  right  the  proper  subject  of  a  private  sale,  and  of  a  levy, 
when  the  possession  and  right  are  indeterminate,  as  when  it  is  as* 
certained? 

Justice  Duer,  also,  in  delivering  the  opinion  of  this  court,  ob- 
serves, that  "'  the  main  object  of  a  mortgage,  as  distinguished  from 
a  pledge,  is  to  enable  the  debtor  to  retain  the  possession  and  en- 
joyment of  the  property  so  long  as  he  fulfils  the  conditions  of  the 
contract;  and  this  is  just  as  true  of  a  mortgage  of  chattels  as  of 
lands."  Now,  no  one  will  deny  that  the  interest  of  a  mortgager 
of  lands,  whose  debt  was  payable  on  demand,  would  be  liable  to 
a  sale  on  an  execution  against  him. 

The  levy  then,  would,  in  my  opinion,  have  been  perfectly  justi- 
fiable, but  for  the  question  of  exemption.  It  would  have  been 
legal  as  made  upon  the  property  of  the  plaintiff  subject  to  an 
execution.  But  the  moment  we  arrive  at  this  conclusion,  the  de- 
fence fails,  for  tlus  property  of  the  plaintiff  was  exempted  by  the 
law  fix>m  an  execution. 

It  is  necessary  to  examine  carefully  one  of  the  points  on  the 
part  of  the  defendant,  which  has  raised  some  doubts  in  our  con- 
sideration of  the  case. 

It  will  have  been  noticed,  that  our  oondxusion  is,  that  the  mort- 
gager in  a  case  like  this,  is,  until  demand  and  refusal,  in  precisely 
the  same  position  as  if  the  debt  was  not  payable  until  a  fixed, 
future  period.  It  is  also  to  be  noticed,  that  the  Court  of  Appeals 
hold,  that  the  purchaser  under  the  execution  against  the  mort- 
gager, takes  the  goods  subject  to  the  mortgage.  The  mortgagee 
also  could  here  have  sustained  replevin ;  at  any  rate,  upon  making 
his  demand  for  payment 

In  our  opinion,  a  mortgagee  who  thus  neglects  his  rights;  who 
omits  a  demand ;  whose  claim  was  not,  from  what  here  appears^ 
known  to  the  sheriff;  and  who  may  pursue  the  goods  with  his  lien, 
cannot  sustain  an  action  for  the  taking  of  goods,  which  could  be 
lawfully  levied  upon  and  sold.  His  marked  negligence  cannot 
entitle  him  to  a  privilege.    He  was  not,  in  strictness,  an  owner 

•  Bat  M6  Howland  t.  WiUet^  (8  Sand,  a  a  &  607). 
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until  demand.  In  the  analogous  case  of  a  pledge,  it  is  well  settled, 
that  where  the  deposit  is  for  an  indefinite  time,  or  where  the  debt 
is  payable  on  demand,  the  pledgee  cannot  sell  until  he  has  called 
upon  the  pawner  to  redeem.  (Qaxlixk  v,  James,  John.  Bep.  150 ; 
Wilson  V.  LttOe,  1  Sand.  S.  C.  Bep.  856.) 

In  the  case  of  Htnman  v.  Juidson,  (13  Barbour^s  Bep.  629,)  some 
important  and  relevant  points  are  recognized  and  decided.  That 
the  mortgagee  of  chattels,  after  forfeiture,  the  debt  being  due,  is 
the  absolute  owner ;  that  the  mortgager  had  still  a  right  to  redeem, 
in  equity,  before  the  Code;  that,  in  trover,  the  mortgagee  could, 
however,  have  recovered  the  whole  value  of  the  goods  taken :  it 
would  not  be  limited  by  the  amount  of  his  demand.  But,  since 
the  Code,  a  defendant  could  avail  himself  of  any  equitable  defence 
formerly  available  in  chancery ;  and  hence,  where  the  defendant 
was  a  purchaser,  under  an  execution,  against  a  mortgager  in  pos- 
session before  the  day  of  payment  had  arrived,  the  mortgagee  could 
only  recover,  in  daxnages,  the  amount  of  this  claim  and  interest 
The  interest  of  the  mortgager  was  plainly  vendible,  under  an  exe- 
cution. 

It  appears  to  us,  therefore,  dear,  that,  but  for  the  statute  of 
exemption,  there  would  have  been  a  vendi  ble  interest  in  the  present 
case,  and  that  the  sheriff  would  have  been  fully  justified  in  seizing 
and  selling  the  property.  The  mortgagee  would  have  been  bound 
to  protect  his  own  interests.  As  between  the  sheriff  and  the 
plainti£^  the  property  must  be  treated  at  its  full  value. 

The  counsel  have  assimilated  the  case  to  that  of  a  bailee ;  as  if, 
for  example,  the  debt  had  become  due,  and  the  mortgagee's  right 
was  consummated.  In  such  a  case,  the  bailee,  I  apprehend,  would 
be  a  mere  depositary;  but,  as  such,  he  could  maintain  trover. 
{WcUeman  v.  Robinson,  5  Mass.  808;  Story  on  Bailment,  p.  110; 
LyU  V.  Barker,  5  Binney,  457.)  Mr.  Parsons  states  the  rule  to  be, 
that  the  bailee  has  a  special  property,  and  may  maintain  any  action 
which  requires  such  property  in  the  plaintiff,  against  a  third  party, 
for  an  injury  to  the  pledge,  and  a  judgment  in  such  action,  brought 
by  the  pledgee  or  tiie  pledgor,  would  bar  an  action,  for  the  same 
cause,  by  the  other  party.  On  Contracts,  (vol.  i.,  p.  592)— citing 
three  cases  fix)m  the  Year  Books,  and  Fleudlm  v.  Race,  (1  Bulstrode, 
68) — Justice  Story  (on  Bailment,  94,)  states  that  both  bailor  and 
bailee  may  sustain  an  action  against  a  wrong  doer,  and  that  a  re* 
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covexy  by  one,  will  bar  an  action  by  the  other — citing  2  Saunders, 
(47,)  with  other  authorities. 

But  we  do  not  deem  it  necessary  to  enter  into  a  question  of 
no  littie  difficulty  in  its  application.  We  treat  this  as  a  chattel- 
mortgage,  similar,  for  the  present  question,  to  one  where  the  right 
of  possession  is  for  a  definite  period. 

There  most  be  judgment  for  the  plaintiff,  upon  the  verdict^  with 
interest  and  costs. 


Walter  Kkklkb  v.  Oliveb  Davis,  Smith  Davis,  and  Hannah 

Davis,  his  wife. 

A  leMe  contained  a  elanae  to  the  effect^  that^  if  the  yearly  rent,  or  any  part  thereof, 
flhoald  remain  unpaid,  on  any  day  of  payment,  for  the  i>paoe  of  fifteen  daya^ 
or  if  de&ult  should  be  made,  in  the  performanoe  of  any  of  the  covenants  con- 
tained therein,  it  should  be  lawful  for  the  lessor  to  re-enter,  and  to  remove  all 
persons  therefrom. 

ffeld,  that  an  action  to  recover  possession  eonld  be  maintained,  without  giving  the 
%fteen  day^  notice,  preAsribed  by  the  statute  in  certain  oases. 

The  receipt  ot  rent»  by  a  landlord,  after  the  breach  of  a  covenant  in  a  lease,  creating 
a  forfeiture,  does  not  operate  as  a  waiver  of  the  forfeiture,  unless  his  knowledge 
of  the  breach,  when  he  received  the  rent,  is  clearly  proved ;  and,  upon  that 
question,  a  verdict  of  the  Jury  in  his  &vor,  unless  plainly  against  evidence,  is 
conclusive. 

Judgment  for  plaintiff. 

(Before  HonvAir,  Sumsov  and  Woodruif,  J.J.) 
April,  1866. 

Case  upon  a  general  verdict,  rendered  for  the  plaintiff)  subject 
to  the  opinion  of  the  court,  on  the  questions  of  law  reserved,  to  be 
argued,  in  the  first  instance,  at  the  General  Term,  and  judgment^ 
in  the  mean  time,  to  be  suspended. 

The  plaintiff,  on  the  1st  of  May,  1861,  gave  a  lease  to  the  de- 
fendant, Oliver  Davis,  of  certain  lots  of  ground,  on  the  west  side 
of  avenue  B,  in  the  city  of  New  York,  for  the  period  of  ten  years, 
from  the  said  1st  of  May,  1851,  at  an  annual  rent  of  four  hundred 
dollars,  payable  quarterly,  on  the  first  days  of  May,  August,  No- 
vember, and  February,  of  each  year. 

The  lease  contained  a  clause  to  the  eiSect,  that,  if  the  yearly  rent 
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reserved,  or  any  part  thereof,  shall  be  behind  or  unpaid  on  anj  daj 
of  payment,  whereon  the  same  ought  to  be  paid,  as  provided  for, 
in  the  space  of  fifteen  days,  or  if  de&ult  be  made,  in  the  perform- 
ance of  the  covenants,  or  any  of  them,  on  the  part  of  the  lessee,  to 
be  performed,  it  should  be  lawful  for  the  lessor  to  re-enter,  and 
remove  all  persons  therefirom. 

The  lessee  did  not  pay  the  rent,  which  fell  due,  respectively,  on 
the  1st  of  February,  May,  August,  and  November,  1863,  and  the 
1st  of  February,  1854. 

The  lease  contained,  also,  a  covenant  that  the  lessee  would  not 
assign  the  same  to  any  person,  without  the  written  consent  of  the 
lessor.  It  was  alleged  that  an  assignment  had  been  made,  to  Han- 
nah Davis,  without  such  consent 

The  action  is,  to  recover  possession  of  the  premises,  and  the 
value  of  the  rents  and  profits. 

The  defence  was,  that  the  rent  was  not  due,  as  stated ;  that  the 
assignment  had  been  made,  with  the  knowledge  and  assent  of  the 
plaintiff;  and  that,  even  if  the  rent  were  not  paid,  the  plaintiff 
could  not  recover,  because  he  had  not  given  fifteen  days'  notice, 
under  the  statute.  The  cause  was  tried  before  the  Chief  Justioe 
and  a  jury,  in  January,  1856. 

It  was  proven,  at  the  trial,  that  an  assignment  was  made  to 
Hannah  Davis,  on  the  20th  of  December,  1852,  for  the  balance  of 
the  term. 

On  the  17th  of  August,  1858,  a  receipt  was  given,  by  the  plaintiJ^ 
for  the  rent  due  on  the  first  of  that  month,  and  on  the  Ist  of  No- 
vember, 1852,  for  the  rent  then  dae ;  both  given  to  Oliver  Davis. 
On  the  1st  of  February,  1858,  a  receipt  was  given,  of  which  the 
following  is  a  copy : 

"  Received,  New  York,  February  1st,  1858,  of  Oliver  Davis,  by 
Mrs.  Hannah  Davia,  one  hundred  dolliuB,  for  the  amount  of  rent 
due  the  first  of  November  last,  for  ground-rent  of  lots  in  avenue 
B,  between  Twelfth  and  Thirteenth  streets.       W.  KEELER'' 

Some  evidence  was  given,  as  to  conversations  with  Eeeler,  the 
plaintiff,  at  the  time  of  giving  this  receipt,  as  to  his  knowledge  of 
the  assignment  and  assent  to  it,  which  it  is  needless  to  state. 

The  court  charged,  that  the  plaintiff  relied  upon  two  grounds 
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of  forfeiture :  1st  The  non-payment  of  rent;  2d.  That  the  lease 
had  been  assigned  without  the  plaintiff's  assent^  as  required  by  it 
Whether  the  lease  was  forfeited,  by  the  nourpayment  of  rent,  was 
a  question  of  law  thereafter. to  be  considered.  As  to  the  assign- 
ment, the  court  observed,  that  the  receipt  of  February  must  have 
been  for  the  rent  then  failing  due,  or  that  of  1st  November,  1852, 
was  in  full  to  that  date ;  and  submitted  to  the  jury  the  question : 
"  At  the  time  of  the  payment  of  the  rent,  on  the  Ist  of  February, 
1853,  did,  or  did  not,  the  plaintiff  know  that  the  lease  in  question 
had  been  assigned  to  Hannah  Davis  ?"  The  j\iiy  answered,  "  that 
he  did  not  know." 

A  general  verdict^  for  the  plaintiff  was  then  entered,  as  before 
stated. 

J.  E,  BurriU^  for  plaintiff. 

H.  O,  WTieatofij  for  defendants. 

By  the  Court.  Slosson,  J. — ^It  seems  to  me  that  the  finding 
of  the  jury,  in  favor  of  the  plaintiff  upon  the  question,  whether, 
at  the  time  of  the  payment  of  the  rent  on  the  1st  of  February, 
1858,  he  knew  that  the  lease  had  been  assigned  to  Hannah  Davis, 
must  be  conclusive.  If  the  plaintiff  did  not  know  of  the  assign- 
ment  when  he  received  the  rent,  he  certainly  did  not,  by  receiving 
it)  waive  his  right  to  insist  on  the  condition.  But  the  defendant 
contends  that,  though  it  may  be  true,  that  he  did  not  know  of  the 
assignment  at  the  time  he  received  the  rent,  yet  it  does  not  follow 
but  that  he  consented,  or  had  previously  consented,  to  the  as- 
signment, and  he  insists  that  the  evidence  of  what  took  place  at 
the  time  of  the  payment  of  the  February  rent,  shows  that  such 
assent  had  been  previously  given,  or  was  given  at  that  time.  As 
to  the  latter  supposition,  it  may  be  said,  that  if  the  evidence  could 
be  construed  into  proof  of  an  assent  then  given,  even  if  evidence 
of  a  past  assent  were  admissible,  it  could  not  affect  the  plaintiff, 
except  by  way  of  estopping  him  from  setting  up  the  breach  of  tho 
covenant ;  but  as  the  defendant  had  already  made  the  assignment, 
and,  therefore,  did  not  act  upon  such  assent,  the  doctrine  of  es- 
toppel does  not  apply.  As  to  the  evidence  showing  that  an  assent 
had  been  previously  given,  it  is  enough  to  say,  on  the  same  prin- 
ciple, that  unless  it  prove  such  assent  to  have  been  given  before 
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the  assignment  was,  in  &ct,  made,  and  that  the  assignment  was 
made  in  consequence  of  it,  it  would  not  operate  as  an  estoppel. 

The  evidence,  even  if  it  shows  a  previous  assent,  (which  can 
hardly  be  contended,)  certainly  does  not  go  to  the  extent  of 
showing  that  the  assignment  was  made  in  consequence  of  it.  The 
question,  therefore,  of  an  assent,  as  distinct  firom  the  plaintiff's 
knowledge  of  the  fiu^t  of  the  assignment  at  the  time  he  received 
the  February  rent,  was  not  put  to  the  jury,  and  there  was  certainly 
no  evidence  to  go  to  the  jury  of  a  previous  assent  acted  upon. 

The  court  looked  at  the  question  as  one  of  waiver  merely,  and, 
therefore  put  to  the  jury  the  simple  inquiry  as  to  plaintiff's  knowl- 
edge of  the  assignment  at  the  time  he  received  the  rent,  and  we 
think  this  was  the  correct  view  to  take  of  it.  The  finding  of 
the  jury,  on  this  question,  is  conclusive  on  that  of  waiver,  and  we 
think  it  supported  by  the  evidence.  This  disposes  of  the  case,  and 
it  is  unnecessary  to  consider  the  question  of  the  forfeiture  on  the 
ground  of  the  non-payment  of  the  rent 

Plaintiff  is  entitled  to  judgment  for  the  possession. 

Hoffman,  J. — The  jury  find  that  the  plaintiff  had  no  knowl- 
edge of  the  assignment  to  Hannah  Davis  on  the  Sd  of  February, 
the  date  of  his  receipt  for  rent  This  may  be  treated  as  nega- 
tiving any  knowledge  of,  and  any  assent  to,  an  as&ignment  prior 
to  that  time. 

K  it  cannot  be  so  taken,  yet  the  testimony  to  the  fact  is  veiy 
feeble,  and  that  is  only  to  a  parol  consent  The  plaintiff  had 
guarded  himself  against  parol  evidence  to  a  consent,  by  the  stipu- 
lation that  it  should  be  in  writing. 

Subsequent  acts,  such  as  receipt  of  rent  from  Hannah  Davis, 
with  knowledge,  might  suffice.  They  might  be  a  recognition  of 
her  title,  and  a  waiver  of  the  written  consent 

There  is  no  receipt  of  rent  after  the  1st  of  February,  and  what 
is  deposed  to  as  to  the  plaintiff's  language  then,  is  not  only  very 
loose,  but,  as  tending  to  prove  a  parol  consent,  is,  in  my  opinion, 
inadmissible. 

The  main  question  is  as  to  the  notice  of  fifteen  days.  The  stat- 
utory provisions  bearing  upon  this  point,  are  2  R  S.  505,  §  31, 
and  the  law  of  1846,  ch.  274.  See,  also,  the  case  of  The  Mayof^ 
Jtc  V.  Campbell,  (18  Wendell,  16ft). 
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The  first  section  of  the  act  of  1846  is,  "  Distress  for  rent  is  here- 
by abolished."  This  annuls  the  clause  in  the  thirty-first  section 
of  the  act  of  1830,  "  And  no  sufficient  distress  can  be  found  on 
the  premises  to  satisfy  the  rent  due."  The  statute  will  then  be 
entirely  applicable  to  the  present  case. 

The  second  section  of  the  act  of  1846,  relates  to  a  reservation  of 
the  right  to  re-enter,  in  de&ult  of  a  sufficiency  of  goods  and  chat- 
tels to  distrain.  Where  the  lease  itself  contains  that  provision,  the 
fifteen  day's  notice  entitles  the  landlord  to  re-enter,  although  there 
should  be  a  sufficiency  of  goods  on  the  preniises.  That  is,  although 
there  is  such  a  clause,  on  which  the  re-entry  is  made  to  depend, 
and  although  there  is  enough  to  distrain  upon,  the  right  to  re- 
enter is  conferred,  provided  fifteen  days'  notice  is  given. 

In  the  present  case,  there  is  no  such  clause  in  the  lease. 

Judgment  for  plaintiff. 


Jakes  Salkok  v.  Jobn  Obser,  sheriff 

In  an  action,  by  a  vendee  of  personal  property,  agalnit  tbe  eheriff,  who  bai  taken 
the  property  under  execution  against  the  vendor,  it  is  sufficient  for  the  plaintiff 
to  prove  his  purchase,  the  payment  of  the  consideration,  delivery  to  him,  and 
his  actual  and  continued  possession  down  to  the  time  of  the  levy.  He  is  not 
bound  to  go  further,  and  prove  affirmatively  that  the  sale  was  made  in  good 
fiiith,  and  without  an  intent  to  defraud  creditors  of  the  vendor. 

The  defendant,  in  such  case,  if  he  defend  on  an  allegation  of  a  fraudulent  sale, 
has  the  burden  of  proof. 

It  is  where  the  possession  is  not  changed,  or,  if  the  vendee  has  taken  possession, 
where  the  vendee's  possession  has  not  been  continued,  tliat  the  statute  easts 
upon  him  the  burden  of  showing  that  the  sale  was  in  good  iaith,  and  without 
any  intent  to  defraud,  Ac 

DecUurations  of  the  vendor,  made  to  his  wife  prior  to  the  sale,  and  forming  no  part 
of  the  negotiations  with  the  vendee,  are  not  competent  evidence  to  show,  in  &- 
vor  of  such  vendee,  tliat  the  intention  of  the  vendor  was  not  fraudulent 

(Before  HonifAii,  &M80ir,  and  Woodrvit,  J  J,) 
April,  1866. 

The  action  was  brought  to  recover  damages  for  the  wrongAil 
seizure,  taking,  and  carrying  away  by  the  defendant  of  three 
coaches  belonging  to  the  plaintiff  Judgment  was  demanded  for 
$1,850,  besides  costs. 
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The  answer  denied  the  possession  and  ownership  of  the  plain- 
tiff, and  justified  the  seizure  under  an  execution  against  the  goods 
of  one  Charles  Hannan,  who,  it  was  alleged,  was  the  true  owner 
of  the  property. 

The  cause  was  tried  before  Campbell,  J.,  and  a  jurj,  in  Febru- 
ary, 1855. 

The  plaintiff  proved,  and  read  in  evidence,  a  bill  of  sale,  dated 
the  Ist  of  October,  1858,  by  which  Charles  Hannan,  in  considera- 
tion* of  the  sum  of  $2,000,  bargained  and  sold  to  the  plaintiff  lour 
coaches — ^three  of  which  were  those  for  which  the  action  was 
brought-^-several  wagons,  sets  of  harness,  and  spans  of  horsea 
AH  this  property  was  connected  with  a  livery  stable,  which  had 
been  occupied  and  carried  on  by  Hannan,  and  the  lease  of  which 
it  was  also  proved,  was  assigned  to  the  plaintiff.  Evidence  was 
also  given  on  the  part  of  the  plaintiff,  tending  to  show  the  pay- 
ment of  the  consideration  mentioned  in  the  bill  of  sale,  and  that 
the  plaintiff  had  taken  immediate  possession  of  the  stable  and 
property  sold;  had  from  that  time  kept  the  stable  in  his  own 
name,  and  was  in  the  actual  possession  of  the  coaches  in  question 
when  they  were  taken  and  carried  away  by  the  defendant 

Among  other  witnesses,  the  wife  of  Hannan  was  examined  on 
behalf  of  the  plaintiff  to  prove  the  good  faith  of  the  sale  made 
by  her  husband,  and  the  following,  among  other  questions,  was 
put  to  her : — 

''  IXd  you  hear  any  thingsaid  before  you  heard  thesale  talked  of  r** 

The  counsel  for  the  defendant  objected  to  the  question ;  the  ob- 
jection was  overruled,  and  the  counsel  excepted.  The  witness 
said,  in  answer  to  the  question,  that  she  heard  her  husband  say, 
that  he  must  sell  out  to  her  brother,  (the  plaintiff,)  as  he  could  not 
pay  him  the  money  that  had  been  loaned  to  him. 

The  witness  had  before  testified  that  she  was  present  when  the 
plaintiff  loaned  to  her  husband  $2,000  in  gold. 

Ou  the  part  of  the  defendant^  the  judgment  and  execution 
under  which  he  justified,  were  proved,  and  the  seizure  under 
them,  and  evidence  was  given  tending  to  show,  that  the  sale  to 
the  plaintiff  was  colorable,  and  that  the  possession  had,  in  £act, 
never  been  changed,  but  wajs  retained  by  Hannan  as  owner. 

When  the  evidence  was  closed,  and  the  counsel  had  summed 
up  on  tiie  questions  of  &ct — 
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The  Judge  charged  the  jury,  that  the  question  for  them  to  con- 
sider was,  whether  the  plaintiff  was  a  bond  fide  purchaser  of  the 
property  levied  upon  by  the  sheriff,  and  whether,  at  the  time  of 
such  purchase,  he  went  into  possession,  and  continued  in  such  pos- 
session Bs  sole  and  exclusive  owner.  If  he  was  such  purchaser, 
and  went  into  possession  as  sole  owner,  and  such  purchase  was 
made  in  good  faith,  then  the  plaintiff  is  entitled  to  your  verdict 
If  the  purchase  was  not  made  in  good  faith — ^was  a  mere  pretence, 
or  if  the  plaintiff  did  not  go  into  exclusive  possession — if,  in  point 
of  fact,  his  brother-in-law  Hannan  still  remained  in  virtual  posses- 
sion— then  defendant  is  entitled  to  your  verdict  The  counsel  for 
the  defendant  requested  the  Judge  to  charge  the  jury — 

First  That  they  might  infer  from  the  relation  of  the  parties 
and  other  facts  proved,  that  Salmon  had  notice  of  the  debt  due  to 
Sogers  and  Kilham,  at  the  time  of  the  alleged  sale  from  Salmon 
to  Hannan. 

The  Judge  refused  so  to  charge,  to  which  refusal  the  counsel 
for  the  defendant  duly  excepted,  and  then  requested  the  Judge  to 
charge — 

Seoond.  That  the  sale  in  controversy  was,  in  law,  fraudulent  and 
void  as  to  existing  creditors,  without  regard  to  the  motives  of  the 
parties  thereto  in  a  moral  sense,  if  such  sale  was  not  accompanied 
by  an  immediate  delivery  of  the  property  sold  to  the  vendee,  and 
followed  by  an  actual  and  continued  change  of  possession  of  such 
property 

The  Judge  refused  so  to  charge,  except  as  he  had  already 
charged,  and  the  counsel  for  the  defendant  thereupon  duly  ex- 
cepted to  such  refusal,  and  then  requested  the  Judge  to  charge — 

Third.  That  there  was  no  evidence  to  go  to  the  jury  of  an  im- 
mediate delivery  of  the  property  sold  by  the  vendor  to  the  vendee. 

The  Judge  refused  so  to  charge,  and  the  counsel  for  the  de- 
fendant duly  excepted  to  such  refusal,  and  requestecLthe  Judge  to 
charge — 

Fourth.  That  unless  the  jury  find  that  the  plaintiff  has  proved 
that  the  sale  was  made  in  good  faith,  and  without  an  intent  to  de- 
fraud creditors,  they  must  render  a  verdict  for  the  defendant,  even 
though  there  was  an  immediate  delivery  of  the  property  sold  to 
the  vendee,  followed  by  an  actual  and  continued  change  of  posses- 
sion ;  and  that  such  sale  and  delivery  would,  in  that  event^  be  im- 
D.— V  88 
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material,  except  so  far  as  they  might  affect  ihe  question  of  good 
£Eath  and  intent  to  defraud  creditors. 

The  Judge  refused  so  to  charge,  except  as  he  had  already 
charged,  to  which  refusal  the  coimsel  for  the  defendant  duly  ex- 
cepted, and  requested  the  Judge  to  charge  the  jury — 

Fifth,  That  if  the  jury  find  that  the  possession  from  and  after 
the  sale  of  the  property  sold  was  joint  between  Hannan  and  Sal- 
mon, that  will  not  avoid  the  presumption  of  fraud  in  law,  and  the 
sale  will  be  void. 

The  Judge  charged,  that  such  a  joint  possession  would  not  be 
sufficient  to  satisfy  the  statute,  but  refused  to  charge  as  to  the  rest 
of  the  request,  except  as  he  had  already  charged,  to  which  re- 
fusal the  counsel  for  the  defendant  duly  excepted. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  presiding 
justice  directed  that  time  be  given  the  defendant  to  make  a  case 
containing  the  testimony  and  exceptions,  to  be  heard  in  the  first 
instance  at  the  General  Term  of  this  court 

The  cause  was  now  heard  upon  the  case  made  by  the  defendant 

A.  J.  Vanderpodj  for  the  defendant,  insisted  that  there  ought  to 
be  a  new  trial. 

The  question  put  to  the  wife  of  Hannan,  which  was  objected  to, 
ought  not  to  have  been  allowed.  The  evidence  it  called  for  was 
no  part  of  the  res  gesta^  it  was  mere  hearsay.  The  Judge,  also, 
erred  in  refusing  to  charge,  as  requested,  and  particularly  in  re- 
fusing to  charge  in  conformity  to  the  fifth  request.  He  cited,  on 
the  first  point,  14  John.  204 ;  1  Barb.  Ch.  105 ;  4  Comst  519 ; 
7  Hill,  861 ;  1  Hill,  612 ;  and  upon  the  second,  4  Denio,  271 ; 
4  HiU,  291;  8  Sand.  S.  C.  R  69;  8  Comst  810. 

A.  JR.  Dyeti^  for  the  plaintiff,  contended  that  the  declarations  of 
Hannan,  testi^ed  to  by  his  wife,  were  part  of  the  res  gesta^  as  show- 
ing his  motives  in  the  transaction,  and  were,  therefore,  properly 
admitted  in  evidence,  and  he  insisted  that  the  charge  of  the  Judge 
was,  in  all  respects,  correct,  and  covered  all  the  points  that  could 
properly  be  submitted  to  the  jury.  He  cited  1  Duer,  424 ;  1  Kern. 
61;  id..  416;  3  Sand.  230;  8  Selden,  458;  5  Wend.  209. 

By  the  Coubt.    Woodbuff,  J  —1.  The  charge  of  the  Judge 
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on  the  trial  is  in  substantial  conformitj  with  the  requests  made  by 
the  defendant's  counsel,  except  in  one  particular,  viz.,  the  fourth 
request  "  That  unless  the  jury  find  that  the  plaintiff  has  proved 
that  the  sale  was  made  in  good  fidth  and  without  an  intent  to  de- 
fraud creditors,  they  must  render  a  verdict  for  the  defendant,  even 
though  there  was  an  immediate  delivery  of  the  property,  followed 
by  an  actual  and  continued  change  of  possession." 

The  Judge  very  properly  refused  so  to  charge.  The  counsel 
proposed  to  impose  upon  tiie  plaintiff  the  same  burden  of  proof 
where  he  purchased  and  took  and  retained  actual  and  continued 
possession,  as  the  statute  casts  upon  him  when  the  possession  is 
not  changed  or  when  the  change  is  not  continued.  The  law  does 
not  warrant  any  such  rule.  The  plaintiff,  being  shown  an  actual 
purchaser,  a  payment  of  the  consideration,  and  a  taking  and  a 
keeping  of  the  possession  of  the  property,  the  burden  of  proof 
is  cast  on  the  defendant  if  he  seeks  to  impeach  the  title  on  the 
ground  of  fraud.  He  must  show  that  the  transaction  is  fraudu- 
lent and  with  intent  to  hinder,  delay,  or  defraud  creditors.  The 
case  of  Bandall  v.  Parker ^  (3  Sandf  69,)  does  not,  therefore,  apply 
to  this  case.  What  is  said  there  of  the  duty  of  the  plaintiff  to 
show  the  absence  of  an  intent  to  defraud,  is  applied  only  to  a 
case  in  which  the  possession  is  not  changed,  &c. 

2.  We  think  the  questions  of  fSsu^t,  which  the  Judge  submitted 
to  tiie  jury,  were  properly  submitted.  There  was  evidence  for 
their  consideration. 

8.  As  to  all  of  the  exceptions  to  the  ruling  of  the  Judge,  admit 
ting  or  rejecting  evidence,  we  find  one  only  which  we  think  was 
erroneous,  or  that  furnishes  any  ground  for  setting  aside  the  ver- 
dict. That  is  the  question  put  to  the  wife  of  the  judgment  debtor 
(Hannan,  the  vendor  of  the  property  in  question).  She  had  testi- 
fied that  she  knew  of  the  plaintiff's  lending  her  husband  $2,000 — 
which  $2,000  was  alleged  to  be  the  consideration  of  the  subse- 
quent sale.  She  had  stated  that  she  was  not  present  at  the  sale, 
and  did  not  know  of  it  until  they  (plaintiff  and  her  husband)  told 
her.  That  she  did  not  recollect  when  it  was,  but  should  think  it 
was  in  the  fall  after  the  money  was  loaned.  The  plaintiff's  counsel 
then  put  the  following  question :  '*  Did  you  hear  any  thing  said 
before  you  heard  the  sale  talked  of?"  This  question  was  objected 
to  by  the  defendant's  counseL    The  objection  was  overruled,  and 
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the  defendant  excepted.  K  we  had  not  before  us  the  answer  of  the 
witness,  which  throws  some  light  upon  the  object  of  the  qaestion, 
and  what  the  plaintiff's  counsel  intended  to  eHcit,  we  should  feel 
surprise  that  so  loose  and  general  a  call,  for  mere  hearsay  evidenoCf 
should  have  been  even  suggested  by  counsel.  It  is  true  that  the 
question  does  not  expressly  call  for  what  was  said,  but  it  was 
manifestly  understood  to  embrace  that,  and  the  objection  was 
pointed  to  that  The  witness  so  understood  it,  and  so  answered 
it  The  question  does  not  limit  the  inquiry  to  what  was  said  by 
the  plaintiff  or  Hannan  (the  husband)  or  b^  the  defendant— bat^ 
for  aught  that  the  question  discloses,  may  embrace  all  the  neigh- 
borhood. Nor  does  it  call  only  for  what  was  said  in  the  preseiu^ 
of  the  plaintiff.  But  the  answer  of  the  witness  points  the  ques- 
tion— ^she  replied,  "  I  heard  my  husband  say  that  he  must  sell  out 
to  my  brother,  (the  plaintiff,)  because  he  could  not  pay  him  the 
money." 

The  answer  makes  apparent  that  the  object  was  that  which  the 
respondent's  counsel,  on  the  argument,  insists  made  it  proper,  viz.: 
to  show  the  intent  of  her  husband  in  making  the  sale. 

The  end  to  be  gained  was,  no  doubt,  material,  but  the  roeftDS 
were  not  admissible.  The  evidence  was  mere  hearsay,  on  a  sub- 
ject which  could,  and  ought  to  be,  proved  by  the  husband  him- 
self. He  could  not,  by  such  declarations  to  third  persons,  make 
evidence  for  the  plaintiff.  His  declarations,  (forming  no  part  of 
the  res  gesiaj  the  act  of  sale,)  were  not  evidence  of  the  facts  de- 
clared, and  no  more  evidence  of  an  intent  than  of  any  other  (act 
A  witness  may  be  impeached  by  proof  of  declarations,  out  of  court, 
inconsistent  with  his  testimony,  and  there  are,  perhaps,  cases  in 
which  an  impeached  witness  may  be  shown  to  have  told  the  same 
story  out  of  court,  which  he  has  narrated  under  oath.  But  the 
declaration  of  a  third  party,  out  of  court,  not  examined  as  a  wit- 
ness, is  not  evidence  of  the  fact  stated  in  such  declaration.  It  is 
mere  hearsay,  whether  stated  to  his  wife,  or  any  one  else.  We 
find  no  ground  upon  which  we  can  sustain  the  admission  of  this 
evidence.  We  regret  to  disturb  the  verdict,  upon  this  ground,  for 
we  think  the  verdict  would  have  been  the  same  had  not  this  test 
timony  been  received.  The  evidence  is  quite  sufficient  to  warrant 
such  a  verdict  But  we  cannot  say  that  this  testimony  may  aot 
have  influenced  the  jury.    The  ruling,  by  which  it  was  permitted 
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to  be  given,  in  effect,  informed  the  jury  that  Hannan's  declaration 
was  proper  to  be  considered,  in  determining  whether  the  sale  was 
in  good  faith,  and  for  value,  and  we  cannot  say  that  they  did  not 
place  reliance  upon  it 

Upon  this  sole  ground,  then,  we  feel  constrained  to  set  aside  the 
verdict,  and  order  a  new  trial,  costs  to  abide  the  event. 


Grosvenor  v.  The  Atlantic  Fibb  Ins.  Co.,  of  Brooklyn. 

Where  a  mortgager  effeotB  an  iDsarance  upon  his  house,  and,  as  a  secnrity  to  the 
mortgagee  thereof,  procured  a  policy  from  the  defendants,  providing,  in  termi^ 
that  the  lofls,  if  any,  should  be  payable  to  the  plaintiff,  as  snch  mortgagee,  a 
snbseqnent  act  of  the  mortgager,  though  in  violation  of  the  conditions  of  the 
policy,  wiU  not  defeat  the  ri^t  of  the  plaintiff  to  recover,  if  a  loss  occurs.— 

WOODRVFT,  J. 

The  insertion,  in  the  policy,  of  the  words,  "  loss,  if  any,  payable  to  S.  O.,  mortgagee," 
operates  to  give  the  mortgagee  an  interest  in  the  policy,  and  to  invest  him  with 
the  same  rights  which  he  would  have,  if,  without  such  words  in  the  body  of  the 
policy,  the  mortgager  had  assigned  to  him  the  policy,  with  the  express  consent 
of  the  insurers. — ^Woodruff,  J. 

It  is  settled  law,  in  this  state,  that  an  assignment  of  a  policy,  by  the  assured  to  his 
mortgagee,  with  the  express  consent  of  the  insurers,  will  enable  the  mortgagee 
to  recover,  in  case  of  loss,  although  the  assured  may  have  done  acts,  which,  by 
the  terms  of  the  policy,  render  it  void — ^BoBWoani,  J. 

A  poliey  which,  by  its  terms»  declares  that  the  loss,  if  any,  shall  be  payable  to  the 
mortgagee,  is  an  equally  effective  protection  of  his  interests.  Whatever  effect 
may  be  given,  justly,  by  the  courts  to  the  former,  should  also  be  given  to  the 
latter  transaction.  By  each,  the  loss,  if  any,  by  the  express  consent  of  the  in- 
surer, is  made  payable  to  the  mortgagee.  The  fact  of  such  consent,  in  which- 
ever form  expressed,  must  be  presumed  to  have  been  sought,  and  given,  with 
the  intent,  and  for  the  purpose,  of  securing  the  mortgagee,  as  well  in  the  one 
case  as  in  the  other,  and  to  the  same  extent,  in  each. — ^Boswokih,  J. 

(Before  Bobwobth  and  Woodruft,  J.J.) 

Heard,  January;  decided,  April,  1856. 

This  action  comes  before  the  court  on  a  verdict  taken,  subject 
to  the  opinion  of  the  court,  at  General  Term,  and  upon  an  order 
made  at  the  trial,  that  the  questions  of  law  which  it  presents, 
should  be  first  heard  at  the  General  Term.  It  was  tri^  before 
Mr.  Justice  Slosson,  and  a  jury,  on  the  22d  of  November,  1864. 

Eugene  McCarty,  by  a  mortgage,  dated  November  1,  1853, 
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mortgi^ed  the  piemiaes  covered  by  the  policy,  subsequently  issued 
to  Edward  Kellogg,  to  secure  the  payment  of  $6,250,  and  interest^ 
according  to  the  condition  of  a  bond,  of  the  same  date,  executed 
by  McCarty  to  Kellogg.  Kellogg,  on  the  same  first  day  of  No- 
vember, 1858,  assigned  the  said  bond  and  mortgage  to  tixe  plain- 
as,  for  $6,250,  paid  therefor. 

The  defendants,  by  their  policy  of  insurance,  on  the  14th  of 
November,  1858,  in  consideration  of  $32  ^,  paid  to  them,  as  the 
policy  states,  by  Eugene  McOarty,  insured  the  said  "Eugene 
McCarty  against  loss  or  damage  by  fire,  on  his  three  story  brick 
dwelling  house,"  Ac.  *  *  *  "  loss,  if  any,  payable  to  Seth 
Orosvenor,  mortgagee,"  &c.,  from  12  o'clock  at  noon,  of  the  14th  of 
November,  1858,  to  12  o'clock,  at  noon,  of  the  first  of  November, 
1854. 

The  premises  were  partially  consumed  by  fire,  on  the  24th  of 
February,  1854.  The  loss,  or  damage,  by  the  fire  amounted  to 
$4,000.  Notice  of  the  loss,  and  preliminary  proofe,  were  duly 
served.  The  latter  were  made  out  in  the  name  of  the  plaintiff  as 
mortgagee,  and  were  sworn  to  by  him.  He  continued  to  own  the 
bond  and  mortgage,  and  no  part  of  the  money,  secured  thereby, 
has  been  paid. 

The  defendants  offered  to  prove.  First,  that,  in  June,  1854, 
Eugene  McOarty  sold,  and  conveyed,  the  insured  property  to 
Daniel  Bostwick. 

Second,  That  Eugene  held  the  title  for  one  John  McCarty,  that 
at  the  time  of  the  fire,  the  property  actually  belonged  to  the  latter, 
and  that  the  two,  and  Bostwick,  combined,  and  wilfully  caused 
the  premises  to  be  set  on  fire,  for  the  purpose  of  defrauding  the 
defendants,  and  that  such  fire  caused  the  loss  now  claimed. 

Each  of  the  offers  was  overruled,  and  to  each  decision  the  de- 
fendant excepted. 

The  complaint  states  that  the  defendants  "  did,  on  the  fourteenth 
of  November,  1858,  insure  the  plaintiff,  as  mortgagee  of  the  piem* 
iaes,"  &c. ;  also  states  the  fact  of  the  fire,  that  notice  of  it  was  given, 
the  amount  due  to  the  plaintiff,  as  mortgagee,  the  service  of  the 
requisite  preliminary  proo&,  and  prays  judgment  for  the  amount 
insured. 

Under  the  direction  of  the  court,  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  court^  at  Cteneial  Term, 
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upon  a  case  to  be  xoade.  The  case  to  be  heard  at  the  General 
Term,  in  the  first  instance,  with  liberty  to  either  party  to  turn  the 
case  into  a  bill  of  exceptions,  or  special  verdict.  Some  of  the  con- 
ditions, annexed  to  the  policy,  ure  recited  in  the  opinions  deliy- 
ered. 

Danid  Lord  and  R,  Goodman,  for  plaintiff 

L  The  proof  was  sufficient^  that  the  plaintiff  was  mortgagee, 
by  proving  the  mortgage  and  the  assignment^  to  himself,  before  the 
date  of  the  policy.  By  the  assignment,  transferring  the  mortgage 
to  the  plaintiff,  he  was  mortgagee  of  the  property,  and  had  a  disr 
tinct  and  independent  insurable  interest  in  the  building. 

U.  The  policy,  on  its  face,  was  an  insurance  to  the  plaintiff,  as 
mortgagee,  to  the  extent  of  his  estate  and  interest  in  the  property. 

1.  The  poli^  recognized  the  two  interests  of  mortgager  and 
mortgagee,  and  insured  both ;  the  interest  of  the  mortgagee  was 
measured  by  the  amount  due  him,  and  the  premium,  being  paid 
by  the  mortgager,  there  could  be  no  equitable  subrogation  of  the 
insurer  to  the  bond,  in  a  case  free  of  £raud  or  other  equity.  This 
was  the  mortgager's  interest  {IVaders*  Insurance  Co.  v.  Roberts^  17 
Wend  B.  631.)  Grosvenor,  as  mortgagee  of  the  land  and  building, 
was  entitled  to  the  insurance,  and  to  the  building  itself,  to  the  ex- 
tent of  his  mortgage.  His  beneficial  interest  in  the  contract  of 
insurance,  was  expressed  on  its  face. 

2.  The  insurance  was  as  available,  to  the  mortgagee,  as  if  made 
to  Eugene  McCarty,  absolutely,  and  assigned  by  him,  to  the  mort- 
gagee, as  collateral. 

In  each  instance,  the  mortgagee  derived  title  to  the  policy  under 
the  mortgager's  appointment,  and  both,  with  the  express  consent 
of  the  company. 

m.  The  conveyance,  offered  to  be  proved,  to  Bostwick,  waa 
irrelevant;  such  conveyance  was  no  transfer  of  the  interest  of  the 
mortgagee — ^the  interest  of  the  insured  in  the  property.  To  operate 
a  forfeiture  of  the  policy,  as  to  all  the  insured,  the  transfer  must  be 
of  the  interests  of  all  the  insured. 

A  transfer  of  Grosvenor's  interest,  would  not  forfeit  McOarty's 
insurance,  nor  vice  versa. 

All  forfeitures,  and  conditions  of  forfeiture,  operating  on  inno- 
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cent  parties,  must  be  ooDstrued  strictly,  and  strictly  fulfilled,  to 
operate  such  forfeiture. 

IV.  If  the  privity  of  Grosvenor,  as  assured,  continued  after  the 
alleged  transfer  to  Bostwick,  then  the  acts  of  Bostwick,  and  of 
Eugene  McCarty,  were  the  acts  of  strangers  to  the  insurance  of 
Grosvenor.  Their  burning  of  the  property,  would  have  affected 
him  no  more  than  those  of  any  other  strangers  to  the  insurance. 
(TVZZou  V.  Kingston  Mutual  Ins,  Cb.,  1  Selden,  405.) 

K  the  insurers  might,  in  such  case,  claim  subrogation  to  the 
bond  of  Eugene  McCarty,  on  the  equitable  ground,  that  he  should 
not  avail,  of  his  own  fraud,  to  defeat  a  subrogation,  such  claims  of 
subrogation  are  not  available,  against  the  mortgagee,  as  a  defence. 
They  can  only  be  availed  o^  after  a  recovery,  against  the  de- 
fendants. 

Wm,  Ourtis  Noyes  and  cTho.  N,  Taylor^  for  defendants. 

I.  A  policy  of  insurance,  by  a  mortgagor,  does  not  enure  to  the 
benefit  of  a  mortgagee,  unless  duly  assigned  to  him.  (1  Phil,  on 
Ins.  8d  ed.  §  296;  Neal  v.  Reid,  1  B.  &  C.  657;  1  Amauld,  250.) 

II.  Nor  has  a  mortgagee  any  interest,  as  such,  in  a  policy  of 
insurance  efiected,  by  the  mortgagor,  in  his  own  name.  (1  PhiL 
on  Ins.  §§  405  to  412 ;  Oarter  v.  Bocketi,  8  Paige,  487.) 

ni.  The  policy,  upon  which  this  action  is  brought,  was  not 
issued  to  the  plaintiff,  and  is  no  contract  with  him ;  but  it  is  a 
contract  with  Eugene  McCarty,  as  owner  of  the  building — ^loes,  if 
any,  payable  to  plaintiff,  who  is  described  in  the  policy  as  mort- 
gagee. Plaintiff  was,  simply,  a  trustee,  to  receive  the  money  to 
which  McCarty,  as  owner,  would  be  entitled ;  and  he  could  only 
recover  upon  McCarty's  interest,  and  not  upon  his  own,  as  mort- 
gagee or  otherwise.  {MacoTober  v.  (hmbridge  Ins,  Co.j  8  Cushing, 
138.) 

lY.  Since  the  policy  was  upon  McCarty's  interest,  as  owner, 
his  conveyance  of  the  premises,  before  the  loss  happened,  as  well 
as  his  wilfully  causing  the  buildings  to  be  set  on  fire,  constitute  a 
complete  defence  to  the  action.  {McLaren  v.  Hartford  Ins.  Cb.,  1 
Seld.  151 ;  Clark  v.  K  E.  Mu.  Ins.  Co.,  6  Cush.  842.) 

On  pronouncing  judgment,  the  Justices  delivered  their  opinions^ 
seriatim^  as  follows : — 
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Woodruff,  J. — ^In  my  opinion,  we  ought  to  consider  ourselves 
bound  by  the  decision  in  Robert  v.  The  Traders^  Insurance  Oo^  (9 
Wend.  404,)  S.  G  in  Error,  (17  Wend.  681.) 

In  that  case,  it  is  held^  that  when  a  policy  of  insurance  is  effected 
by  a  mortgagor,  and  the  policy,  with  the  assent  of  the  insurer,  is 
assigned  to  the  mortgagee,  a  subsequent  violation  of  the  conditions 
of  the  policy,  by  the  mortgagor,  will  not  deprive  the  mortgagee  of 
a  recovery,  for  a  loss  thereafter  occurring.  And  see  the  same 
point,  in  TSku  v.  KingsUm  Mviucd  Ins.  Co.,  (1  Selden,  405.) 

The  present  case  involves  no  new  principle,  nor  furnishes  any 
just  srround  for  a  discrimination. 

Af  aasigmneiit  of  a  policy  to  a  mon«agee,  is,  in  effect,  nothing 
more  than  an  irrevocable  power  of  attorney,  to  collect  the  amount 
of  loss,  if  any  shall  happen,  coupled  with  an  interest  in  the 
assignee,  greater  or  less,  according  to  the  extent  of  his  interest  in 
the  subject  of  the  insurance.  Under  the  form  of  words  of  assign- 
ment, it  is  a  direction,  to  the  insurer,  to  pay  such  loss  to  the  mort- 
gagee. 

When  the  assignment  is  made  by  the  express  consent  of  the 
insurer,  the  entire  transaction  amounts  to  this :  the  insurer  insures 
the  interest  of  the  mortgagor  in  his  premises,  and  agrees,  upon 
certain  conditions,  to  pay  the  amount  of  loss,  if  any  happen,  and 
then,  by  mutual  consent,  the  heneJU  of  this  engagement  (which  is 
nothing  more,  nor  less,  than  the  right  to  claim  whatever  money 
may  become  payable,  by  reason  of  a  loss,)  is  assigned  to  the  mort- 
gagee of  the  piemisea  In  form,  here  is  no  relaxation  of  the  con- 
ditions of  the  insurance,  and  it  would  be  impossible  to  say,  that, 
by  the  mere  terms  of  the  assignment,  or  the  assent  of  the  insurer 
thereto,  the  insurer  thereby  waived  any  qualification  which  was 
annexed  to  his  liability  before  the  assignment,  or  that  the  assign- 
ment, and  the  assent  of  the  insurer  thereto,  were  Other  than  a  con- 
sent, that  if,  according  to  the  terms  and  conditions  of  the  original 
contract,  any  sum  of  money  should  become  payable,  the  right  to 
receive  the  same  should  belong  to  the  mortgagee.  They  do  not,  in 
terms,  convert  the  policy  into  an  insurance  upon  the  interest  of  the 
mortgagee,  nor  modify  the  express  terms  of  the  contract,  which 
states,  by  name,  the  person  insured,  and  that  the  subject  of  the 
insurance  is  his  property.  And  yet,  in  the  cases  above  referred  to, 
it  is  held,  that  such  an  assignment  should  be  treated  as,  according 


622  CASES  IN  THE  SUPERIOR  COURT. 

GrMvenor  y.  Atkntlo  Fire  Tub,  Ca 

to  the  plain  intent  of  the  transaction,  a  protection  to  the  mortgagee, 
not  liable  to  be  affected,  and  defeated,  by  the  subsequent  acts  of 
the  mortgagor — not  upon  the  ground  that  the  transaction  converts 
the  policy  into  a  mere  insurance  of  the  interest  of  the  mortgagee, 
for,  if  that  were  so,  then,  according  to  the  uniform  course  of  decision 
in  this  state,  the  insurers,  upon  pajring  the  loss,  would  be  entitled 
to  claim  a  subrogation  to  his  position,  and  to  collect  the  mortgage 
debt  fix>m  the  mortgagor,  but,  on  the  ground  that  the  mortgagee 
has  acquired  such  an  interest,  in  the  contract,  as  that,  although  it 
is  an  insurance,  in  the  mortgagor's  name,  and  upon  his  interest^ 
and  upon  express  conditions,  which  form  an  essential  part  of  the 
contract^  yet,  after  such  assignment^  it  shall  not  be  in  the  power  of 
the  mortgagor  to  destroy  the  contract  itself,  or  defeat  it  *  The  Su- 
preme Court,  it  is  true,  in  9  Wend.,  (475,)  appear  to  regard  the 
assignment,  as  producing  the  effect,  to  convert  the  contract  into  an 
insurance  upon  the  interest  of  the  mortgagee  exclusively,  but  that 
is  expressly  disaffirmed,  on  the  review,  in  the  Court  of  Errors, 
(17  Wend.  687,)  where  it  is  said  that  the  assignment  gave  the  as- 
signee the  right  to  recover  the  damage  sustained,  if  it  accrued 
while  he  was  the  assignee ;  but  such  recovery,  and  the  payment 
thereof,  would  have  been  applied  to  the  benefit  of  the  assignor,  in 
discharge  of  his  indebtedness,  pro  (anto:  and  the  tscif  that  the  as- 
signor (mortgagor)  paid  the  mortgage,  did  not  enure  to  the  benefit 
of  the  insurer,  nor  have  any  other  effect,  than  to  bring  back  to  him 
that  interest,  in  the  policies,  which  he  had  assigned — that  the  as- 
signment could  not  alter,  nor  vary  the  extent  of  the  liability  of  the 
insurer,  but  the  policies  remained  good,  for  their  original  purpose, 
to  wit,  ^'to  pay  the  loss  and  damage,  on  the  buildings,  occasioned 
by  fire,"  not  to  the  mortgagor,  if  it  happened  while  the  mortgagee 
held  the  policy,  for  the  latter  had  an  interest,  and  that  interest,  to 
the  amount  of  the  damage,  the  insurer  had  become  liable  to  pay. 

Nor  does  the  doctrine  proceed  upon  the  idea  that  it  is,  in  legal 
effect,  a  new  contract  of  insurance  in  &vor  of  the  mortgagee,  for, 
if  that  were  so,  then  the  mortgagee,  in  case  of  loss,  might,  upon 
common  law  principles,  have  maintained  his  action  and  recovered 
in  his  own  name,  whereas,  it  has  often  been  held,  that  he  can  only 
sue  in  the  name  of  the  mortgagor,  the  assignor.  (5  Wend.  200 ; 
8  Denio,  254;  4  Hill,  187;  8  Id.  88.) 

And  it  is  proppr  to  notice,  that  the  arguments  of  the  counsel 
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for  the  defendants  in  the  case  referred  to,  (9  Wend.  406,)  pro- 
ceed upon  the  same  grounds  which  are  now  urged  against  the 
claim  (^  the  plaintiff  herein,  and,  upon  the  same  view  of  the  na- 
ture and  effect  of  an  assignment  of  a  policy  as  is  taken,  of  a  policy 
containing  a  clause,  making  the  loss  payable  to  the  mortgagee,  by 
Chief  Justice  Shaw,  in  the  case  which  will  be  presently  referred  to. 

Whatever  doubts  might  be  suggested  of  the  correctness  of  the 
decision  in  Bdbert  v.  The  Traders^  Ins.  Co.,  it  has  been  since  so  dis- 
tinctly affirmed  in  the  court  of  last  resort,  that  it  is  not  open  to 
question  here.  See  2  Oomst.  218 ;  1  Id.  298,  and  Tilhu  v.  The 
Kingston  Mviual  Ins  Co,^  1  Sel.  408 ;  in  which  last  case,  the  prin- 
ciple stated  is,  that  after  an  assignment  of  the  policy  with  the  as- 
sent of  the  insurer,  no  act  of  the  assured  shall  impair  the  rights  of 
the  assignee.  In  the  case  of  Neve  y.  The  Charleston  Ins.  Cb.,  (2 
McMuUen,  287,)  the  same  rule  was  sanctioned,  to  wit,  that  after 
an  assignment  of  a  policy,  with  the  assent  of  the  insurer,  the  as- 
signee is  entitled  to  recover  to  the  amount  of  his  interest  in  the 
policy,  notwithstanding  the  assured  had  deprived  himself  of  the 
right  to  recover  by  acts  of  firaud. 

Although  the  cases  above  referred  to,  have  not  been  called  in 
question  by  counsel  on  the  argument  herein,  it  seems  proper  to 
give  them  some  prominence  in  the  consideration  of  the  subject,  for 
two  purposes:  viz.,  to  show  that  the  courts  in  this  state  have 
manifested  a  disposition  to  give  effect  to  the  transaction  according 
to  the  plain  intent  of  the  parties :  t.  e.,  to  secure  to  the  assignee, 
(mortgagee,)  the  protection  which  it  was  the  obvious  intent  of  the 
parties,  (insurers  as  well  as  insured,)  that  he  should  have,  and  that 
beyond  the  power  of  the  assured  to  impair.  And  also,  for  the 
purpose  of  instituting  a  comparison  between  the  principles  said 
to  be  applicable  to  the  present  case,  and  those  urged  to  defeat  the 
recovery  in  those  cited,  which,  it  will  be  seen,  are  alike  applicable 
to  either. 

In  each  case,  the  contract  is  with  the  mortgagor.  He  is  the 
party  insured,  and  the  subject  of  iosurance  is  his  properly,  and  the 
premium  is  paid  by  him.  In  neither  case  is  there  any  express 
agreement  by  the  insurer  to  pay  any  thing,  unless  events  shall  so 
happen,  that  the  amount  of  the  loss  would,  (according  to  the  very 
terms  of  the  policy,  and  under  all  the  conditions  and  qualifications 
annexed  thereto),  become  payable  to  the  insured  himself. 
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In  each  case,  by  the  expiess  assent  of  the  insurer,  the  amount 
of  loss  has  been  made  payable  to  the  mortgagee,  or  in  the  lan- 
guage of  Chief  Justice  Shaw,  in  the  case  mentioned  below,  the 
insurer  has  in  effect  "  stipulated  to  pay  to  the  appointee  of  the  as- 
sured, when  a  loss  should  become  payable,  instead  of  paying  to 
the  assured  himself,"  for  this  is  the  import  of  the  assent  given  by 
the  insurer  to  the  assignment  as  above  already  suggested.  Li 
neither  case  is  any  interest  less  than  that  of  absolute  ownership 
expressed  to  be  the  subject  of  the  insurance,  and  nothing  in  the 
transaction  indicates  that  the  interest  of  the  mortgagee  is  regarded 
as  the  object  of  protection  to  any  extent,  except  so  far  as  that  is 
to  be  inferred  from  the  apppointment  made  to  him,  in  the  one  case 
embraced  in  the  policy  itself,  and  in  the  other,  in  the  assignment 

In  neither  case  do  the  terms  of  the  policy,  nor  of  the  policy  and 
assignment  taken  together,  expressly  declare  that  the  interests  of 
both  mortgagor  and  mortgagee  are  insured,  or  that  any  loss  is  to 
be  paid,  unless  the  interest  of  the  mortgagor  be  injured  by  fire. 
Neither  an  assignment  of  the  policy,  nor  a  provision  in  the  policy, 
that  the  loss  shall  be  paid  to  the  mortgagee,  does  more,  in  terms, 
than  designate  a  person  to  whom  the  loss  shall  be  paid,  if  the  same 
shall,  according  to  the  conditions  of  the  policy,  become  payable. 
Nor  is  it  more  necessary  to  r^ard  the  one  than  the  other  as  a 
conversion  of  the  policy  into  a  contract  to  insure  the  interest  of 
the  mortgagee,  as  such.  It  is  sufficient  to  say,  as  has  been  said, 
and  decided,  in  regard  to  an  assignment,  that,  although,  the  policy 
is  upon  the  interest  of  the  owner,  (the  mortgagor,)  the  mortgagee 
acquires,  such  a  claim  to  or  lien  upon  that  insurance,  as  a  collateral 
security  for  the  payment  of  his  debt,  that  no  change  or  modifica- 
tion of  that  interest,  or  of  the  rights  of  such  owner,  shall  destroy 
the  mortgagee's  claim. 

To  say  that  a  stipulation,  in  a  policy,  making  the  loss  payable 
to  the  mortgagee,  gives  the  mortgagee  a  right  to  recover,  under 
circumstances  in  which  the  mortgagor  (the  insured,)  could  not,  is 
no  more  in  conflict  with  the  terms  of  the  policy  issued,  than  to 
say,  that  a  mere  assignment  of  the  policy  itself  has  that  efiect  In 
both  cases,  the  insurance  was  primarily  based  upon  the  interest  of 
the  mortgagor,  and  the  interest  of  the  mortgagee  is  derivative  only ; 
and  it  is  but  in  accordance  with  the  plain  intent  inferrible  from 
the  whole  transaction,  to  say,  that  the  mortgagee  has  a  lien  upon 
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the  contract,  collateral  to  his  debt,  and  as  secarity  therefor,  which 
no  subsequent  act  of  the  assured,  or  change  of  his  interest,  should 
be  permitted  to  impair. 

It  may,  perhaps,  suggebt  our  views  of  the  correspondence  of  the 
two  cases  very  clearly,  to  suppose  that  two  plaintiffi  (mortgagees,) 
come  into  court,  each  with  a  policy  granted  to  their  respective 
mortgagors,  upon  precisely  the  same  terms'  and  conditions,  and  as 
to  each  of  which  the  same  defences  would  avail,  were  the  suits 
prosecuted  by  the  mortgagors.  One  policy  contains  a  clause  in 
itself,  declaring  the  loss  to  be  payable  to  the  mortgagee,  and  the 
other  has  an  endorsement  thereon,  made  contemporaneoiialy  with 
the  execution  of  the  policy,  and  with  the  consent  of  the  insurers, 
assigning  the  policy  to  the  mortgagee.  May  it  not  be  asked,  is 
there  sound  sense  or  reason  in  saying,  that  the  right  to  recover  is 
not  alike  in  both  cases  ?  And,  ag^,  the  provision  being  inserted 
in  the  policy,  that  the  loss  should  be  paid  to  the  mortgagee,  would 
his  right  or  title  have  been  in  any  wise  improved  or  strengthened, 
if  the  mortgagor  had  superadded  an  act  of  assignment?  It  is  not 
perceived  that  the  latter  act  has  any  force  or  effect,  that  is  not  in- 
volved already,  in  the  first-named  provision.  Certainly,  when 
applied  to  other  agreements  for  the  payment  of  money,  an  assign- 
ment does  no  more  than  direct  to  whom  it  shall  be  paid,  when  it 
shall  become  due. 

The  case  of  Macxnnber  v.  The  Oomtbridge  Mvjtual  Insurance  Com- 
pany^  (8  Cush.  188,)  relied  upon  by  the  defendant's  counsel,  is 
entitled  to  consideration.  The  clause  upon  which  the  plaintiff 
here  relies,  was  contained  in  the  policy  in  that  case.  Although 
the  decision  was  placed  upon  a  totally  distinct  ground,  rendering 
it  wholly  unnecessary  to  express  any  opinion  of  the  effect  of  this 
clause,  yet  Ch.  Justice  Shaw  says,  "The  insurance  was  upon  the 
interest  of  Bemis  &  Bemis,  payable  to  Macomber,  mortgagee,  in 
case  of  loss.  The  insurance  was  not  upon  the  interest  of  Ma- 
comber, but  the  undertaking  to  pay  him  was  a  collateral  and  de- 
rivative contract,  growing  out  of  the  principal  contract  with  the 
assured,  by  which  the  company  stipulated  to  pay  to  the  appointee 
of  the  assured,  when  a  loss  should  become  payable,  instead  of 
paying  to  the  assured  himself.  The  ordinary  effect  of  such  a  con- 
tiact  between  the  three  parties  is,  that  if  the  assured,  whose  prop- 
erty and  interest  alone  are  covered,  should  aUen  before  a  fire,  he 
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would  sustain  no  damage ;  there  would  be  no  loss  for  which  the 
insurers  would  be  responsible,  and,  therefore,  the  contingency 
upon  which  the  appointee,  by  the  terms  of  the  contract,  would 
have  a  right  to  claim,  could  not  happen." 

It  has  been  already  shown  that  the  import  of  the  undertaking, 
by  the  insurers,  as  stated  by  Chief  Justice  Shaw,  is  in  all  respects 
applicable  to  the  consent  of  the  insurers,  giyen  to  the  assignment 
of  a  policy  to  the  mortgagee.  The  contract  of  the  insurers  with 
such  mortgagee,  implied  in  their  consent  to  an  asmgnment,  is  col- 
lateral and  derivative,  growing  out  of  the  principal  contract  with 
the  assured,  and  constitutes  the  mortgagee  the  appointee  of  the 
assured  to  receive  payment  in  his  stead,  when  a  loss  shall  become 
payable*  And  that  the  learned  Chief  Justice  himself  was  of  that 
opinion,  and  means  to  be  understood  ad  holding,  that  the  rights  of 
the  mortgagee,  whether  claiming  under  such  a  clause  in  the  policy, 
or  claiming  by  assignment  of  the  policy,  are  identical,  appears  by 
his  opinion  in  King  v.  The  Slate  Mut.  Ins.  Cb.,  (7  Cush.  8,  decided 
very  shortly  before  the  case  above  referred  to,)  in  which  he  says, 
of  the  case  in  which  a  mortgagor  insures,  payable  to  the  mortga- 
gee, in  case  of  loss,  "  In  that  case,  it  is  the  mortgagor's  interest  in 
the  subject  which  is  insured,  with  an  irrevocable  power  of  attor- 
ney ;  in  legal  eifect,  an  assignment  to  the  mortgagee,  as  additional 
collateral  security,  to  receive  the  avails  of  the  loss,  if  one  hap- 
pens." Again,  he  speaks  of  the  insurance,  in  such  case,  as  "an 
insurance  of  the  interest  of  the  mortgagor,  by  a  contract  with 
him,  on  a  consideration  made  by  him,  and  assigned  to  the  mort- 
gagee." 

It  need  hardly  be  added  that  this  opinion  affirms  the  views  al- 
ready expressed,  and  the  courts  of  this  state  having  declared  the 
legal  effect  of  such  an  assignment  to  be,  to  entitle  the  mortgagee 
to  recover,  notwithstanding  acts  of  the  insured  which  might  defeat 
a  recovery  by  the  assured  himself,  the  opinions  of  Chief  Justice 
Shaw  become  opinions  in  favor  of  the  present  plaintiff. 

Nor  does  this  view  of  the  opinion  of  the  courts  of  Massachusetts 
rest  in  a  mere  dictum.  It  will  appear,  on  examination,  that  they 
axe  quite  consistent  on  this  subject,  and  do,  in  &ct,  regard  such  a 
policy  as  is  now  under  consideration  as  the  same,  in  effect,  as  a 
policy  assigned  to  the  mortgagee,  and  that  the  effect  of  such  an 
assignment  is  just  what  is  stated  in  the  above  opinion,  in  Maoomr 
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ier  V.  (hnJbridge  Ins.  (h.,  in  direct  contradiction  to  the  decisions 
in  this  state  alread j  referred  to. 

In  Oa'i-pmter  v.  The  Prov.  Wash.  Ins.  do.,  (16  Peters,  495,  501,) 
Mr.  Justice  Stoiy  declares  his  view  of  the  rights  of  a  mortgagee, 
under  an  assigned  policy,  in  precise  conformity  with  the  dictum 
of  Chief  Justice  Shaw,  in  8  Cushing,  thus :  "  If  the  mortgagor  in- 
sure, and  assign  the  policy  to  the  mortgagee,  with  the  consent  of 
the  underwriters,  as  collateral  security,  that  assignment  operates 
solely  as  an  equitable  transfer  of  the  policy,  so  as  to  enable  the 
mortgagee  to  recover  the  amount,  in  case  of  loss ;  but  it  does  not 
displace  the  interest  of  the  mortgagor  in  the  premises  insured;  on 
the  contrary,  the  insurance  is  still  his  insurance,  and  on  his  prop- 
erty,  and  for  his  account ;  and  80  essential  is  this,  that  if  the  mort. 
gagor  should  transfer  the  property  to  a  third  person,  without  the 
consent  of  the  underwriters,  so  as  to  divest  all  his  interest  therein, 
and  then  a  loss  should  occur,  no  recovery  can  be  had  therefor, 
against  the  underwriters."  Mr.  Justice  Barculo,  in  7  Barbour, 
575,  very  justly  remarks,  "  That  case  has  never  been  law  in  this 
state ;"  and  the  cases  above  referred  to  are  sufficient  to  that  point 
But  that  case  is,  doubtless,  deemed  the  law  in  Massachusetts,  and 
the  remarks  of  the  Chief  Justice,  cited  from  Maoofmber  v.  (hm- 
bridge  Ins.  Co^  are  to  the  same  effect,  and  hence,  also,  the  observa- 
tion of  the  same  distinguished  Judge,  in  FeUon  v.  Brooks^  (4  Cush. 
203,)  where  a  policy  had  been  assigned  to  a  mortgagee,  with  the 
assent  of  the  insurers,  ''  It  may  be,  that  after  the  alienation  of  the 
estate,"  (by  the  assured)  "  to  Bice,  the  policy  was  so  &x  void,  that 
no  person  had  any  longer  an  insurable  interest  in  the  premises, 
and,  therefore,  no  loss  could  be  recovered  in  case  of  fire,"  &c. 

The  cases  cited  are  not  the  only  examples  of  difference  between 
our  own  decisions  and  those  of  Massachusetts,  and  we  may  not 
hesitate  to  decline  following  this  dictum,  when  we  find  their  courts 
also  holding,  in  direct  opposition  to  our  own,  that  when  a  mortga 
gee  insures  his  own  interest,  as  mortgagee,  he  may,  in  case  of  loss, 
collect  both  the  insurance  from  the  insurers,  and  the  debt  from  the 
mortgagor.    {King  v.  The  State  MuL  Fire  Ins.  Oo.^  7  Cush.  8.) 

The  right  of  the  plaintiff  in  this  case,  ha^,  moreover,  the  au- 
thority of  the  Supreme  Court  of  Maine.  In  Motley  v.  Manvfae- 
tareri  Ins.  Cb.,  (29  Maine,  837,)  lessors  for  a  term  of  years^ 
under  covenant  to  keep  the  property  insured,  procured  a  policy, 
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in  which  was  inserted  a  stipulation  thus:  ^'in  case  of  loss  on 
the  buildings,  the  same  to  be  paid  to  Edward  Motley,  mortgagee.*^ 
The  court  regarded  that  insurance  as  an  insurance  for  the  benefit 
of  the  mortgagee,  and  as  protecting  his  interest,  as  well  as  that  of 
the  assured :  in  that  respect,  conforming  to  the  decisions  in  this 
stale  respecting  an  assigned  policy ;  but  went  even  further,  and 
held,  that  under  such  a  policy,  Ihe  mortgagee  might  maintain  his 
action  in  his  own  name,  a  point  not  material  now  in  this  state,  so 
tar  as  it  affects  the  form  of  the  action,  but  of  some  importance, 
as  showing  how  fully  the  contract  created  by  such  a  policy  was 
Tested  in  the  mortgagee. 

And  this  case  also  notices  a  view  readily  suggested  by  a  peru- 
sal of  the  pleadings  and  proo&  herein,  though  not  raised  by  the 
counsel  for  the  defence,  viz.:  that  tt  does  not  affirmatively  appear 
that  the  clause,  ^  loss  if  any,  payable  to  Seth  Grosvenor,  mort- 
gagee," was  inserted^n  the  policy  iu  pursuance  of  any  pre-arrange- 
ment  or  agreement,  by  which  the  mortgagee  had  a  right  to  require 
such  an  insurance,  or  that  the  insurance  was  in  fact  made  for  his 
benefit  with  his  knowledge  or  assent,  or  that  the  policy  had  been* 
delivered  to  him  before  the  fire.  The  insurance  was,  by  its  terms, 
and  according  to  the  views  above  expressed  in  legal  effect  for  the 
benefit  of  the  plaintiff,  and  so  made,  in  terms  of  promise,  by  the 
defendants  themselves,  and  in  the  case  last  cited,  the  court  say: 
^*  It  is  sound  doctrine,  applicable  to  simple  contracts  generally,  and 
the  appropriate  and  well-established  doctrine  of  contracts  of  insu- 
rance, that  if  one  make  a  promise  to  another,  for  the  benefit  of  a 
third,  the  latter  can  maintain  an  action  upon  it  in  his  own  name.^* 
(1  J.  R  139 ;  10  Mass.  287.) 

Bringing  this  action  is  a  sufficient  ratification  by  the  plaintiff 
of  the  act  of  procuring  the  insurance  for  his  benefit.  The  plain- 
tiff comes  into  court,  proves  his  interest  as  mortgagee,  and  brings 
with  him  the  policy  on  which  his  claim  is  founded;  this  isprimd 
facie  sufficient:  it  is  quite  enough  to  raise  the  presumption  of  de- 
livery, according  to  the  usual  and  natural  course  of  bu^ness  at 
or  about  the  time  of  its  date. 

Although  we  might  suppose  counsel  would  deem  it  prudent  to 
show,  that  in  fact,  (if  it  were  true,)  there  was  an  agreement,  that 
the  premises  should  be  insured  for  the  ben^t  of  the  mortgagee — 
that  he  advanced  his  money  upon  that  condition — ^and  that  this 
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policy  was  delivered  at  the  time  of  such  advance,  or  in  pursuance 
of  that  arrangement  Still  we  think,  that  showing  his  interest, 
showing  an  insurance  in  form  for  his  benefit,  and  the  actual  pos- 
session of  the  policy,  and  his  bringing  suit  thereon,  were  primd 
focie  sufficient 

Judgment  should  be  ordered  for  the  plaintiff  for  the  amount  of 
the  loss,  $4,000,  with  interest,  from  the  time  when  the  loss  was 
payable,  (sixty  days  from  the  10th  of  March,  1864,)  with  his  costs 
of  suit 

BoswoRTH,  J. — ^Is  this  a  policy  insuring  the  plaintiff  as  mort- 
gagee ;  or  is  it  a  policy  insuring  Eugene  McCarty,  as  owner  of  the 
property  insured? 

In  terms,  it  is  a  contract  between  McCarty  and  the  defendante. 
He  is  stated  in  it  to  be  the  party  "insured,"  the  property  in- 
sured is  stated  to  be  "  his,"  and  the  premium  is  recited  to  have 
been  paid  by  him.  The  only  clause  of  the  policy  referring  to  the 
plaintiff,  is  that  which  declares  the  "  loss,  if  any,  payable  to  Seth 
Grosvenor,  mortgagee." 

There  is  no  evidence,  except  such  as  may  be  derived  from  the 
policy,  tending  to  show,  that  the  defendants  were  advised,  when 
the  policy  was  applied  for,  that  the  object  of  it  was  to  protect  the 
interest  of  the  mortgagee,  or  that  his  interest  as  mortgagee  was 
sought  to  be  insured.  Neither  was  any  evidence  given,  except 
such  as  is  furnished  by  the  terms  of  the  policy  itself,  that  the 
plaintiff  knew  of  the  existence  of  the  policy  at  the  time  it  was 
effected,  or  prior  to  the  loss ;  none  certainly  that  it  had  been  de- 
livered to  him  prior  to  the  loss,  unless  such  evidence  is  furnished 
by  the  fact  that  he  produced  it  at  the  trial,  and  by  the  terms  of 
the  policy- 

Macornber  v.  Oawbridge  Fire  Mutual  Ins.  Co.,  (8  Cush.  183,)  was 
upon  a  policy,  the  body  of  which  was,  in  terms,  like  that  we  are 
considering.  In  speaking  of  the  nature  and  effect  of  the  contract, 
irrespective  of  the  rules  and  regulations  annexed  to,  and  forming 
part  of  the  policy,  Shaw,  Chief  Justice  said:  "The  insurance 
was  on  the  interest  of  Bemis  &  Bemis,  payable  to  Macomber, 
mortgagee,  in  case  of  loss.  The  insurance  was  not  upon  the  in- 
terest of  Macomber ;  but  the  undertaking  to  pay  him  was  a  col- 
lateral and  derivative  contract^  growing  out  of  the  principal  con- 
D.— V.  84 
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tract  with  the  assured,  by  which  the  company  stipulated  to  pay  to 
the  appointee  of  the  assured,  when  a  loss  should  become  payable^ 
instead  of  paying  to  the  assured  himself.  The  ordinary  effect  of 
such  a  contract  between  the  three  parties  is,  that  if  the  assured, 
whose  property  and  interest  alone  are  covered,  should  alien  be- 
fore a  fire,  he  would  sustain  no  damage ;  there  would  be  no  loss 
for  which  the  insurers  would  be  responsible,  and,  therefore,  the 
contingency,  upon  which  the  appointee,  by  the  terms  of  the  con- 
tract, would  have  a  right  to  claim,  could  not  happen.  In  general, 
the  assured  must  have  an  insurable  interest  at  the  time  of  the 
damage  by  fire,  as  well  as  at  the  time  of  effecting  the  pc^icy,  in 
order  to  recover."  If  such  is  the  true  nature  and  effect  of  the 
contract  created  by  the  policy  in  question,  the  verdict  ought  to 
be  set  aside. 

In  the  case  last  cited,  there  were  annexed  to  the  policy  certain 
rules  and  regulations,  which  formed  a  part  of  it.  They  expressly 
stipulated,  that  no  mortgaged  estate  shall  be  deemed  to  be  alien- 
ated, until  the  mortgage  shall  have  been  foreclosed ;  and  that  any 
policy,  payable  to  a  mortgagee  in  case  of  loss,  shall  continue  so 
payable,  notwithstanding  any  subsequent  alienation  of  the  estate. 
Those  rules,  regulations,  and  the  policy,  together,  constituted  the 
contract 

No  such  rules  and  regulations,  or  conditions  of  insurance,  nor 
any  of  equivalent  import^  are  annexed  to  the  policy  in  question. 
The  third  conditipn  provides,  among  other  things^  that  "if  the 
interest  in  property  to  be  insured  be  a  leasehold  interest,  or  other 
interest,,  not  absolute,  it  must  be  so  represented  to  the  company, 
and  expressed,  in  the  policy,  in  writing,  otherwise  the  insurance 
shall  be  void." 

The  fourth  condition  declares,  that  "  policies  of  insurance,  sub- 
scribed by  this  company,  shall  not  be  assignable,  without  the  assent 
of  the  company,  expressed  by  endorsement  made  thereon."  The 
policy,  in  the  body  of  it,  stated  that "  the  interest  of  the  insured  in 
this  policy  is  not  assignable,  unless  by  consent  of  this  corporation, 
manifested  in  writing." 

Who  is  the  person,  and  what  is  the  interest  insured?  The 
defendants,  in  the  language  of  the  policy,  did  "  insure  Eugene 
McCarty,"  *  *  "  on  his  three-story  brick  dwelling-house."  He  ia, 
by  the  policy,  declared  to  be  the  person  insured,  and  the  building 
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iiifiiiTed  is  declared  to  be  his  property.  It  is  Ids  interest^  as  owner, 
that  is  insured.  No  interest,  less  than  that  of  absolute  owoership, 
is  expressed  to  be  the  subject  of  the  insurance. 

The  plaintiff  insists,  that  the  policy  recognized  the  two  interests, 
of  mortgagor  and  mortgagee,  and  insured  both,  and  that  the  in- 
surance was  as  available  to  the  mortgagee  as  if  made  to  Eugene 
McCarty,  absolutely,  and  assigned  by  him,  to  the  mortgagee,  as 
collateral ;  that,  in  each  instance,  the  mortgagee  derived  title  to 
the  policy  under  the  mortgagor's  appointment,  and,  in  both,  with 
the  express  assent  of  the  company. 

If  both  interests,  vi2.,  those  of  mortgagor  and  mortgagee,  are 
insured,  it  is  not  because  the  terms  of  the  policy  so  expressly  de- 
clare. So  far  as  its  express  terms  state  the  contract  of  the  parties, 
they  state  it  to  be  an  insurance  of  the  property  of  Eugene  McCarty, 
and  that  he  is  the  person  insured.  The  loss  to  be  paid,  if  any,  is  a 
loss  arising  from  an  injury  to  that  interest  by  fire.  There  is  nothing, 
in  the  language  of  the  policy,  on  which  the  court  can  adjudge,  that, 
in  legal  effect,  it  is  also  a  contract  insuring  the  interest  of  the 
mortgagee,  as  such,  except  the  provision  which  declares  that  the 
loss,  if  any,  which  accrues,  imder  the  contract  insuring  the  mor^ 
gagor's  interest,  shall  be  payable  to  the  mortgagee. 

That  provision  merely  designates  the  person  to  whom  such  loss 
is  to  be  paid,  and  shows  that  he  is  a  person  who  has  an  interest  in 
its  being  so  paid. 

But  a  clause  in  a  policy,  insuring  a  person  named,  and  his  interest^ 
as  owner  of  the  property  covered  by  it,  which  declares  that  the  fosSj 
if  any,  shall  be  payable  to  a  person  also  having  an  insurable  interest, 
does  not,  ex  vi  termini^  convert  the  policy  into  one  upon  the  latter 
interest,  nor  in  any  way  modify  the  express  terms  of  the  contract, 
which  state,  by  name,  the  person  insured,  and  that  the  subject  of 
the  insurance  is  his  property. 

This  insurance  cannot  be  as  available  to  the  plaintiff,  as  an  abso- 
lute insurance  of  Eugene  McCarty,  and  an  assignment  of  the  policy, 
with  the  assent  of  the  company,  to  secure  the  mortgage  debt,  unless 
it  is,  in  legal  effect,  an  insurance  of  the  mortgagee,  as  such,  if  it  also 
be  true  that,  after  such  an  assignment,  the  assignee  is  as  effectually 
protected,  against  all  subsequent  acts  of  the  assignor,  as  he  would 
be  by  a  direct  insurance  upon  his  own  interest 

We  have  no  doubt,  if  this  policy  could  be  deemed  a  contract^ 
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between  the  plaintiff  and  the  company,  insuring  the  plaintiff  as 
mortgagee,  that  the  acts  of  McCartj,  which  the  defendant  offered 
to  prove,  would  be  no  bar  to  a  recovery.  The  same  result  would 
follow,  under  the  decisions  made  by  the  courts  of  this  state,  if  it 
can  be  regarded  as  an  insurance  of  the  interest  of  McCarty,  and 
equivalent,  in  legal  effect,  to  an  assignment  by  him  of  such  interest, 
to  the  plaintiff,  with  the  assent  of  the  company,  in  conformity  with 
the  policy,  and  conditions  annexed  to  and  forming  a  part  of  it 
{Traders^  Inmrance  Co.  v.  Boberi,  17  Wend  R  681 ;  Tillou  v.  jSjmgs- 
ion  Mutval  Insurance  Co.^  1  Seld.  R.  405.) 

But,  for  aught  that  appears,  the  plaintiff,  if  he  knew  of  this  policy, 
and  was  a  party  to  its  creation,  was  willing  to  receive  such  security, 
as  a  policy,  on  McCarty's  interest,  would  furnish,  with  a  provision 
that,  if  a  loss  occurred,  for  which  the  company  would  be  respon- 
sible to  McCarty,  the  amount  of  such  loss  should  be  paid  directly 
to  the  plaintiff.  He  may  not  have  thought  there  was  the  slightest 
risk  that  McCarty  would  do  any  act  that  could  forfeit  the  policy. 

If  it  is  to  be  deemed  to  be  an  insurance  of  the  mortgagee,  as  such, 
and  of  his  interest  alone,  the  company^  on  paying  the  loss,  would 
be  entitled  to  be  subrogated,  to  the  rights  of  the  mortgagee,  to  the 
extent  of  the  sum  recovered. 

But  if  it  is  to  be  deemed  to  be,  what  its  terms  declare,  an  insur- 
ance of  Eugene  McCarty,  as  owner,  and  a  loss  Occurred,  for  which 
the  company  would  be  responsible  to  him,  a  recovery  by,  and 
payment  to  the  plaintiff,  of  the  amount  of  the  loss,  would  confer 
on  the  company  no  such  right 

It  is  insisted,  however,  that,  whatever  consideration  these  views 
might  deserve,  if  the  question  were  open  to  discussion,  they  are 
repugnant  to  decisions  of  the  court  of  dernier  resort  of  this  state, 
upon  the  precise  point  on  which  this  case  turns.  If  this  be  so, 
they  cannot  be  permitted  to  influence  our  decision. 

I  admit,  that  I  cannot  discriminate  between  the  rights  of  a  mort- 
gagee, situated,  with  respect  to  an  insurer,  as  the  present  plaintiff 
is,  and  those  of  a  mortgagee,  to  whom  a  policy,  in  precisely  the 
same  words,  has  been  assigned,  with  the  express  assent  of  the 
insurer,  evidenced  as  the  policy  requires. 

The  Supreme  Court,  in  the  The  Traders^  Insurance  Co,  v.  Bdberi^ 
(9  Wend.  404-409,)  did  decide,  that  an  act,  done  by  the  mortgagor, 
after  an  assignment  of  the  policy  to  his  mortgagee,  with  the  assent 
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of  tbe  insurer,  would  not  avoid  the  policy,  although  it  was  an  act 
which,  by  the  express  terms  of  the  contract  of  insurance,  would 
have  put  an  end  to  it,  if  it  had  not  been  assigned.  It  is  difficult 
to  perceive  why^  that  decision  does  not,  in  effect,  declare  that 'such 
an  assignment  modifies  the  original  contract  That  decision  seems 
to  have  been  based  upon  the  idea,  that,  '*  after  the  assignment  of 
the  policy,  Robert,  in  whose  name  it  was  originally  taken,  had  no 
interest  in  it,  and  this  was  known  to  the  defendants."  *  *  *  "  The 
rights  of  the  parties  are  the  same,  as  if  the  policy  declared  on,  had 
been  given  to  Francis  Bolton,  after  the  mortgage  was  executed  to 
him."  ♦  ♦  ♦  "  The  question  presented  is  precisely  the  same,  be- 
cause, under  the  circumstances  of  this  case,  the  assignee,  Bolton, 
is  entitled  to  the  same  protection,  firom  this  court,  as  if  the  policy 
stood  in  his  name." 

This,  in  effect,  decides,  that  after  the  assignment,  with  the  assent 
of  the  company,  the  policy  and  the  assignment,  with  such  assent, 
together,  in  legal  effect,  became  a  contract  of  insurance  between 
the  insurer  and  the  mortgagee,  and  that  the  insurance  was  thence- 
forth upon  the  interest  of  the  mortgagee,  as  such.  {Traders^  In- 
turance  Company  v.  Bobert,  9  Wend.  474.)  If  such  is  the  settled 
rule  in  this  state,  the  plaintiff  is  entitled  to  recover. 

The  same  case  subsequently  came  before  the  court  for  the  cor- 
rection of  errors,  on  appeal  from  an  order  of  the  Supreme  Court, 
staying  all  further  proceedings  on  the  judgment,  which  order  was 
made,  because  it  was  shown  to  the  court,  that  after  the  judgment 
was  recovered,  the  assignee  had  obtained  payment  of  the  moneys 
due  him,  by  a  foreclosure  of  the  mortgage. 

Bobert  v.  Tradsri  Insurance  Ch.,  (17  Wend.  631,)  the  only  re- 
ported opinion,  of  the  reasons  on  which  the  judgment  of  the  latter 
court  proceeded,  presents  views  directly  opposed,  on  some  points, 
to  those  of  the  Supreme  Court,  as  to  the  effect  of  the  assignment 
upon  the  original  contract. 

In  that  opinion,  it  is  said,  that  had  the  company,  at  the  time 
the  policies  were  executed,  ''designed  them  for  Bolton,  they 
would  have  made  him,  instead  of  Thomas  Bobert,  the  principal." 
(Id.  637.)  "I  readily  concede,  that  had  the  case  shown  that  the 
policies  were  given  to  Bolton,  to  secure  him  the  payment  of  his 
mortgage,  the  payment  of  the  mortgage  would  have  released  the 
company  firom  their  liability,  for  that  would  have  put  an  end 
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to  the  risk ;  the  pajnnent  of  the  mortgage,  in  that  case,  bdng  the 
only  thing  insured."    (Id.  689.) 

These  views,  if  sound,  fistvor  the  idea,  that  this  policy,  whatever 
may  be  the  clear  meaning  of  its  terms,  was,  from  the  time  it  was 
executed,  an  insurance  of  the  interest  of  the  mortgagee,  as  suck 
But  the  judgment  of  the  court  did  not  render  it  necessaiy  to  de- 
clare the  rule  applicable  to  such  a  state  of  facts,  for  in  the  same 
opinion  it  is  expressly  stated,  that  there  was  not  enough  in  that 
case  to  show  that  the  execution  of  the  policies,  and  of  the  assign- 
ment of  them,  were  concurrent  and  simultaneous  acts;  and  that 
the  court  must  construe  the  policies  as  it  found  them,  "  insurances 
of  Thomas  Bobert,  to  whom  the  declaration  avers  they  were  de- 
livered, and  an  engagement,  on  the  part  of  the  company,  to  pay 
the  loss  or  damage,  to  him,  his  executors,  administrators,  or  as 
signs."    (Id.  637.) 

That  his  assignment  of  them,  with  the  assent  of  the  company, 
did  not  give  Bolton  an  absolute  indefeasible  interest  in  them,  but 
"  only  a  collateral  interest,  liable  to  be  divested  whenever  Bobert 
paid  the  mortgage;  and  when  the  company  consented  to  the  as- 
signment, they  consented  to  it  for  the  purposes  for  which  it  was 
made,  and  this  consent  gave  him  the  right  to  thus  use  it,  but  this 
could  not  alter  or  vary  the  extent  of  the  liability  of  the  com- 
pany. 

K  the  extent  of  the  insurer's  liability,  under  the  poliqr,  was  the 
same  after  the  assignment  as  before,  then  it  is  difficult  to  compre- 
hend, why  the  doing  of  acts,  which,  by  the  express  terms  of  the 
contract  so  assigned,  were  to  put  an  end  to  it,  and  to  all  liability 
under  it,  should  not  be  allowed  to  have  that  effect,  although  done 
after  the  assignment  was  made. 

The  argument  of  the  Supreme  Court,  in  The  Trodari  Ins.  Co. 
V.  Bobert,  (9  Wei^d.  409,)  was  this : 

"  Had  the  nominal  plaintifl^  in  this  case,  executed  a  release  to 
the  insurance  company,  it  would  have  had  no  effect  upon  the  rights 
of  the  assignee ;  and  if  he  could  not  directly  dischai^  the  right 
of  action  which  he  had  assigned,  surely  he  cannot  do  it  indi- 
rectly." 

The  head  of  Equity  Law,  relating  to  the  equitable  rights  of  an 
assignee  of  a  contract,  after  notice  to  the  obligor  or  promissor,  is 
there  summarily  ignored,  and  an  assignment  of  a  contract^  by  the 
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promiflfleei  or  covenantee,  is  converted  into  a  contract  between  the 
promisaor  and  covenantor  and  the  assignee,  and  that^  too,  merely 
by  force  of  the  mere  fact  of  an  assignment,  with  notice. 

The  assent  of  the  company  to  the  assignment  is  necessary,  only 
for  the  reason,  that,  by  the  terms  of  the  contract^  an  assignment, 
without  such  assent,  avoids  the  policy ;  and  if  the  policy  contained 
no  such  clause,  an  assignment  to  a  party  having  an  insurable  in- 
terest^ and  notice  of  it  to  the  company,  would  deprive  the  assignor 
of  all  power  to  release  the  right  of  action  he  had  assigned,  by  ex- 
ecuting a  release  to  the  company.  Would  it,  therefore,  follow, 
that  because  he  could  not  thus  avoid  the  policy,  to  the  prejudice 
of  the  rights  of  his  assignee,  that  the  nature  of  the  contract  had 
been  changed,  and  the  insurer's  liability  essentially  varied  7 

After  an  assignment  of  a  contract,  and  notice  of  the  assignment 
to  the  other  contracting  party,  or  after  it  has  been  made,  with  the 
absent  of  the  latter,  in  cases  in  which  such  assent  is  indispensable 
to  its  continuing  validity,  it  is  well  settled,  that  no  dealings  be- 
tween the  original  parties  to  the  contract,  as  payment  by  the  one, 
or  a  release  by  the  other,  will  be  permitted  to  defeat  or  prejudice 
the  equitable  rights  of  the  assignee. 

But  why  all  liability  of  the  insurer,  under  it,  should  not  be  de- 
termined by  acts  done  by  the  assured,  without  the  knowledge  or 
participation  of  the  insurer,  and  against  his  will,  and  in  fraud  of 
his  rights,  which,  by  the  express  terms  of  the  contract^  were  to  be 
avoided  or  omitted,  as  indispensable  conditions  to  its  continuing 
obligation  and  validity,  in  not  easily  perceived.  In  a  word,  on 
what  principle  is  it,  that  the  mere  &ct  of  the  assignment  of  a  con- 
tract, by  one  party,  with  the  assent  of  the  other,  alters  the  nature, 
and  legal  effect,  of  the  contract  itself?  divests  it  of  conditions  form- 
ing an  integral  part  of  it,  and  converts  it  into  a  contract  between 
new  parties,  in  relation  to  new  interests,  and  with  new  conditions 
as  to  continuing  liability  ? 

And  yet,  notwithstanding  the  opinion  states,  that  the  extent  of  the 
company's  liability  was  not  altered,  or  varied,  by  the  assignment 
to  Bolton,  the  court  held,  that  a  judgment,  recovered  by  the  as- 
signee against  the  company,  could  be  enforced  by  Bobert,  for  his 
own  benefit,  after  he  had  paid  the  mortgage  debt,  although  he  had 
done  acts  which  would  have  been  a  bar  to  a  recovery,  in  an  action 
brought  for  his  own  benefit,  if  the  policy  had  never  been  assigned* 


6S6  CASES  IN.  THE  SUPERIOR  COURT. 


Groevenor  t.  AUantie  Fir«  Ina  Ca 


This  rale  would  make  an  assignment  of  the  policy  alter  the  na- 
ture and  legal  effect,  of  the  contract,  as  between  the  original  par- 
ties, and  enable  the  assured  to  recover  for  a  loss,  ailer  having  done 
acts,  which  wocdd  be  a  bar  to  any  action  bj  him,  if  no  assignment 
of  the  policy  had  been  made.  "The  judgment,"  the  opinion 
states,  "  was  in  the  name  of  Robert,  and  the  payment  of  the  mort- 
gage brought  back  to  him  the  whole  interest  in  the  judgment,  as 
effectually  as  it  could  have  been  done  by  an  assignment,  had  one 
been  drawn  up  and  executed  in  due  form,  even  had  that  payment 
been  made  voluntarily  on  the  part  of  Robert"  ♦  *  ♦  ♦ 
"  Robert  having  been  compelled  to  advance  the  amount  of  the 
judgment  on  the  mortgage,  did  not  thereby  subject  himself  to  have 
the  same  defence  set  up  against  him,  by  way  of  avoidance,  which 
might  have  been  set  up,  had  he  continued  to  be  the  owner  of  the 
poUcies."    (Id.  640.) 

Assuming  these  views  to  be  sound,  then  it  follow&  that  the 
plaintiff  is  entitled  to  judgment  on  the  verdict,  and  that  if  the 
plaintiff,  before  issuing  execution,  forecloses  his  mortgage,  and 
collects  his  mortgage  debt,  McCarty  might  then  have  execution 
issued,  and  collect  the  judgment  for  his  own  benefit,  if  he  con- 
tinued owner  of  the  insured  property,  although  he  may  have 
fraudulently  set  the  insured  premises  on  fire,  with  a  view  to 
charge  the  defendant  with  the  amount  of  the  loss.  K  a  defence 
may  not  be  set  up  against  the  assured,  and  made  available  as  a 
ground  of  relief  against  paying  the  judgment  to  the  mortgagor, 
and  for  his  benefit,  which  the  contract  expressly  provides  should 
exonerate  the  company  &om  all  liability  to  him,  it  is  not  apparent 
how  a  fraudulent  burning  of  the  premises  would  prevent  him  fit>m 
enforcing  the  judgment,  if  he  should  be  compelled  by  the  plaintiff 
to  pay  the  mortgage,  before  the  judgment  is  collected. 

The  latter  case,  it  is  true,  would  be  one  of  such  gross  fraud,  that 
no  court  would  willingly  omit  to  do  anything  it  could  properly 
do,  to  prevent  his  enforcing  the  judgment,  for  his  own  benefit,  un- 
der such  circumstances. 

But,  in  the  case  of  Bdbert  v.  The  Traders^  Insiaranee  Cb.,  the 
court  did  certainly  go  so  far  as  to  hold,  first,  that  a  certain  act 
done  by  him,  after  the  policy  was  assigned,  which,  by  the  express 
terms  of  the  contract,  would  have  avoided  it,  and  bured  a  recov- 
ery, had  no  assignment  been  made,  presented  no  defence  to  an 
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action  by  the  assignee.  And,  seoond,  that  the  collection  of  the 
mortgage  debt,  out  of  the  mortgaged  property,  the  premises  in- 
sured, by  the  assignee,  after  the  judgment  was  rendered,  entitled 
the  mortgagor,  even  under  such  circumstances,  to  collect  the  judg- 
ment from  the  insurer,  for  his  own  benefit 

The  first  of  these  points  is  sufficient  to  entitle  the  plaintiff  to  a 
judgment  on  the  verdict.  In  addition  to  an  express  adjudication 
of  that  point,  by  the  court  for  tJbe  correction  of  errors,  the  Court 
of  Appeals  seem  to  have  made  a  decision  to  the  same  effect,  in 
T[Uou  V.  The  Kingston  Mutual  Insurance  Cb,j  (1  Seld.  405.) 

The  unqualified  language  of  the  opinion,  in  both  cases,  is  that 
"no  act  of  the  assured,  after  the  assignment  of  the  policy,  with 
the  assent  of  the  insurer,  shall  impair  the  rights  of  the  assignee.*' 

If  this  policy  contained  no  clause  making  the  loss,  if  any,  pay- 
able to  the  mortgagee,  and  the  policy,  with  the  assent  of  the  com- 
pany, had,  on  the  day  of  its  date,  been  assigned  to  the  plaintiff, 
he  would  be  entitled  to  recover,  on  the  authority  of  those  cases. 
Instead  of  being  able  to  discriminate  between  the  cases,  with  any 
advantage  to  the  insurer,  the  reasoning,  in  the  opinion  of  the 
court,  in  The  Traders^  Insurance  Oo,  v.  Bobertj  requires  us  to  re- 
gard the  plaintiff's  right  to  recover,  in  this  case,  less  questionable, 
than  upon  such  facts  as  that  case  presented. 

In  the  case  of  the  assignment  of  a  policy  to  a  mortgagee  of  the 
assured,  with  the  assent  of  the  company,  the  loss,  by  force  of  the 
assignment,  is  made  payable  to  the  mortgagee.  In  the  present 
case,  it  is  made  payable  to  the  assignee,  by  the  terms  of  the  policy 
iteelf  •^ 

In  the  former  case  it  is  so  made  payable  by  the  act  of  the  as- 
sured, to  which  the  assurer  assents,  which  assent  is  evidenced  by 
an  endorsement  on  the  policy.  In  the  latter  case  it  is  so  made 
payable  by  the  act  of  the  assured,  in  procuring  a  policy  which,  by 
its  terms,  directs  the  loss  to  be  paid  to  the  mortgagee,  and  the  in- 
surer assents  to  it,  by  engaging,  as  a  part  of  the  contract  itself,  to 
pay  the  loss  to  him. 

Whatever  effect  may  be  given  to  the  assignment  to  a  mortgagee, 
because  executed  with  the  assent  of  the  insurer,  should  be  given 
to  a  policy  containing  the  provision  in  question.  It  is  as  transpa- 
rent in  the  one  case  as  in  the  other,  that  the  object  in  view  was  the 
protection  of  the  mortgagee,  and  to  the  same  extent  in  each  case. 
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I^  in  the  former  case,  it  must  be  presumed  that  the  assignment 
wi^  made  and  assented  to,  to  secure  the  mortgagee  to  the  extent 
of  his  interest,  and,  therefore,  the  court  will  make  the  transaction 
protect  him  to  that  extent,  the  presumption  is  equally  strong  in  a 
case  like  the  present,  and  the  duty  of  the  court  as  dear. 

In  the  present  case,  it  was  a  part  of  the  contract  of  insurance 
itself  that  the  loss,  if  any,  should  be  paid  to  the  mortgagee.  Thus, 
some  intrinsic  evidence  is  furnished  that  the  policy  was  sought  and 
granted,  to  protect  the  mortgagee,  as  its  first  and  primary  object 
No  such  inference  can  be  drawn  with  respect  to  a  policy  assigned 
to  a  mortgagee  weeks  or  months  after  it  was  issued.  In  this  re- 
spect, the  claims  of  the  plaintiff  to  protection  are  stronger  than 
those  of  the  plaintiffs  in  the  cases  referred  to,  and  which  we  re- 
gard  SB  coatrollmg,  if  any  diacrimination  is  to  be  made  between 
them. 

Begirding  those  decisions  as  condusive  of  the  present  plaintiff's 
right  to  recover,  it  follows  that  he  must  have  judgment  for  the 
amount  of  the  verdict,  with  interest  fix>m  the  time  when  the  losi^ 
by  the  terms  of  the  policy,  became  payable. 

Judgment  was  ordered  accordingly. 


William  Nelson,  William  Nelson,  Jr.,  and  Aaron  (Tghen, 

V.  Geoboe  S.  Stephenson. 

Mokffwi  WM  ihipped,  under  ftn  ordinary  bill  of  Inding,  Acpreidng  that  dx  hmidred 
•nd  twenty-four  IwrrelB  of  molaasee^  marked,  Ac» ''  were  shipped  in  good  order 
and  condition,  to  be  delivered  in  like  good  order  and  condition  in  New  York,* 
firaght  payable  "  for  the  mfd  molawee  at  the  rate  of  Sf  cents  per  gallon,  grosi 
gaage.**  At  the  foot  of  the  bill  of  lading  were  the  words^  **  Contents  and  gaoge 
unknown." 

Tlie  Tessel  saUed,  with  the  dz  hundred  and  twenty*fonr  barrels  of  molaaes  on  board. 
'E^ghi  of  them  were  delivered  empty,  not  containing  any  molasses. 

It  was  stated,  as  part  of  the  case,  "  that  all  the  said  barrels  of  molasses  were  well 
and  properly  stowed,  and  none  of  the  molasses  in  the  said  eight  barrels  was 
lost  by  the  perils  of  the  sea,  nor  by  any  negligence  or  want  of  care  on  the  pari 
of  the  owners  of  the  vessel,  thdr  agents,  or  servants;  bat  whatever  mnlsssM 
was  lost  from  the  said  eight  barrels,  which  were  empty  at  the  time  of  the  de> 
Uvery  thereof,  was  wasted  or  lost  solely  by,  or  in  consequence  of,  leakage,  fer- 
mentation, or  inherent  waste.* 

In  an  action  for  the  freight  of  these  eight  barrels^  by  the  ship  ownen^ — 
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Mgld,  that  the  plaintiffs  were  entitled  to  recover. 

That  tlie  owner  of  liquids,  or  of  any  articles  shipped  in  casks  of  any  description, 
is^  in  the  first  instance,  charged  with  the  duty  of  supplying  proper  ones,  and 
would  be  presumptively  responsible  for  a  loss  arising  from  thdr  insufficiency 
w  defeotsw 

That  the  effect  of  an  unqualified  bill  of  lading  is  to  transfer  this  presumptive  re- 
q[)onsibility  to  the  captain  and  owners  of  the  vessel. 

When  the  case  presents  no  other  fiicts,  if  the  casks  be  delivered  empty,  or  nearly 
so,  and  the  actual  cause  of  the  loss  or  diminution  be  unknown  or  conjectural, 
the  owners  of  the  vessel  lose  their  freight  A  proportion  of  the  freight  would 
also  be  lost  for  any  number  of  the  casks  delivered  empty,  as  well  as  for  any 
portion  of  the  contents  of  any  cask  leaked  out  The  loss,  in  such  cases,  b 
legally  attributable  to  the  defect  of  stowage,  or  to  some  cause  over  which  the 
master  had  control,  and  for  which  he  has  engaged  to  be  responsible. 

As,  however,  a  bill  of  lading,  treated  as  a  receipt,  is  not  concludve,  it  is  open  to 
the  ship  owner  and  master  to  prove  explicitly  that  the  casks  were  in  fiict  un- 
sound, or  badly  made ;  and  in  such  a  case  the  original  responsibility  of  the 
owner  for  their  condition  is  restored,  and  he  is  bound  to  pay  the  freight. 

A  bill  of  lading  may  be  so  qualified  as  to  avoid  any  acknowledgment  of  the  good 
order  of  the  easks^  or  the  quality  or  quantity  of  the  contents.  The  doctrine  of 
the  French  law  stated  upon  this  point 

The  phrase  "  contents  unknown,"  in  this  case,  should  not  be  interpreted  as  nega- 
tiving the  admission  that  the  casks  contained  molasses;  but  only  negativing 
an  admission  of  the  quantity  or  quality  of  the  article. 

(Before  Oazlkt,  Cb.  J.,  HoFmAM  and  Slossom,  J.  J.) 
Hay  term.  1856. 

The  case  was  submitted,  without  an  action,  under  the  872d 
section  of  the  Code,  and  is  as  follows : — 

William  Nelson,  William  Nelson,  Jr.,  and  Aaron  Cohen,  were, 
at  the  several  times  hereinafter  mentioned,  owners  of  the  ship  or 
vessel  called  the  Pacific,  sailing  between  the  port  of  New  Orleans, 
in  the  State  of  Louisiana,  and  the  port  of  New  York,  in  the  State 
of  New  York,  and  employed  in  the  carriage  of  goods  and  chattels, 
for  reward,  between  those  ports. 

On  or  about  the  29th  day  of  November,  in  the  year  1865,  the 
said  vessel,  then  lying  at  the  said  port  of  New  Orleans,  and  des- 
tined on  a  voyage  to  the  port  of  New  York,  one  C.  Huntington 
shipped  on  board  of  the  said  vessel  six  hundred  and  twenty-four 
barrels  of  molasses,  to  be  therein  carried  from  the  port  of  New 
Orleans  to  the  port  of  New  York,  for  the  freight,  and  upon  the 
terms  contained  in  a  bill  of  lading,  signed  by  the  master  or  purser 
of  the  said  vessel,  and  delivered  to  the  defendant^  of  which  the 
following  is  a  copy : — 
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"  Shipped  in  good  order  and  well  conditioned,  by  C.  Hunting 
ton,  on  board  the  good  ship  Pacific,  whereof  Gadd  is  master  for 
the  present  voyage,  now  lying  in  the  port  of  New  Orleans,  bound 
for  New  York,  to  say :  Six  hundred  and  twenty-four  barrels  of 
molasses,  marked  and  numbered  as  in  the  mai^n,  and  are  to  be 
delivex^d  in  the  like  good  order  and  condition  at  the  port  of  New 
York,  all  and  every,  (the  dangers  and  accidents  of  the  seas  and 
navigation  of  whatever  nature  or  kind  excepted,)  unto  G.  S. 
Stephenson,  or  to  his  assigns,  he  or  they  paying  freight  for  the 
said  molasses  at  the  rate  of  8^  cents  per  gallon,  gross  gauge,  with 
five  per  cent  pnmage  and  average  accustomed. 

"  In  witness  whereof  the  master  or  purser  of  the  said  vessel 
bath  affirmed  to  three  bills  of  lading,  all  of  this  tenor  and  date; 
one  of  which  being  accomplished  the  others  to  stand  void." 

Contents  and  gauge  unknown. 
New  Orleans,  the  29th  day  of  November,  1865. 

The  said  vessel  soon  thereafter  set  sail  for  the  port  of  New  York 
with  the  said  six  hundred  and  twenty-four  barrels  of  molasses  on 
board,  and  arrived  at  the  said  port  of  New  York  on  or  about  the 
24th  day  of  December,  in  the  year  1855,  and  thereupon  the  same, 
with  the  exception  hereinafter  mentioned,  were,  in  pursuance  of 
the  said  bill  of  lading,  delivered  to,  and  were  received  by,  the  said 
George  S.  Stephenson,  the  consignee  in  the  said  bill  of  lading  named, 
but  of  the  said  barrels,  so  delivered  to  and  received  by  him,  were 
eight  which  were  empty  and  did  not  contain  any  molasses. 

All  of  the  said  barrels  of  molasses  were  well  and  properly 
stowed,  and  none  of  the  molasses  in  the  said  eight  barrels  was 
lost  by  the  perils  of  the  sea,  nor  by  any  negligence  or  want  of 
care  on  the  part  of  the  owners  of  the  vessel,  their  agents  or  ser- 
vants; but  whatever  molasses  was  lost  from  the  said  eight  bar- 
rels which  were  empty  at  the  time  of  delivery  thereof,  was  wasted 
or  lost  solely  by,  or  in  consequence  of,  leakage,  fermentation,  or 
inherent  waste. 

The  gross  gauge  of  the  said  eight  barrels  was  three  hundred 
and  twenty-nine  gallons ;  and  the  said  George  S.  Stephenson 
claimed  that  neither  the  shipper,  owner  or  consignee  was  liable  to 
pay  the  freight  and  primage  thereon,  amounting,  according  to  the 
above  measurement,  to  the  sum  of  twelve  dollars  and  nine  centa^ 
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and  the  barrels  were  all  received  by  him  with  the  understanding 
and  agreement  that  the  receipt  thereof  should  be  without  prejudice 
to  the  claim  so  made  by  him,  and  that  the  shippers,  owners,  and 
consignee's  rights  should  be  the  same  as  if  the  said  eight  barrels 
had  been  abandoned  to  the  owners  of  the  said  ship  by  the  shipper 
and  owner  of  the  goods,  he  being  at  the  same  time  consignee ;  and 
that  if  the  shipper,  owner  or  consignee  would  be  liable  to  pay  such 
freight  and  primage,  notwithstanding  the  abandonment,  that  he, 
the  said  Stephenson,  would  pay  the  same. 

The  question  of  difference,  and  the  controversy,  between  the 
parties  is  whether,  on  the  &cts  as  herein  stated,  the  said  shipper, 
owner  or  consignee  is  liable  to  pay,  and  the  owners  of  the  ship 
sm  entitled  to  receive,  the  freight  and  primage  on  the  said  eight 
barrels,  amounting  to  the  said  sum  of  twelve  dollars  and  nine 
cents.  If  the  decision  is  in  favor  of  the  owners  of  the  ship,  judg- 
ment is  to  be  entered  against  the  said  Gteorge  S.  Stephenson  for 
the  last  mentioned  sum. 

Judgment  is  to  be  entered  according  to  the  decision  of  the  court, 
without  costs,  it  being  understood  that  in  any  event  each  party 
shall  pay  his  own  costs. 

WILLIAM  NELSON,  Jr., 

For  owners  of  the  ship. 
GEO.  S.  STEPHENSON. 

City  and  OourUy  of  New  Yorky  ss. 

William  Nelson,  Jr.,  and  George  S.  Stephenson,  being  duly 
sworn,  do  depose  and  say,  and  each  for  himself  says,  that  the  fore- 
going case  subscribed  by  them  contains  the  facts  upon  which  the 
controversy  between  the  parties  therein  named  depends ;  that  the 
controversy  is  real  and  the  proceeding  is  in  good  &ith  to  deter- 
mine the  riights  of  the  parties. 

WM.  NELSON,  Jr. 
GEO-  S.  STEPHENSON. 
Sworn  to  this  18th  day  of  Feb.,  A.  D.,  1856, 

Before  me,  G.  E.  Baldwin,  Commissioner  of  Deeds. 

C.  JoneSj  for  plainti£ 

H,  D.  (him,  for  defendant 
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By  the  Court.  Hoffman,  J. — ^There  are  two  points  of  view 
to  be  taken  of  this  case :  one — and  it  is  that  prindpall j  argued  hj 
counsel — ^arises  upon  the  general  law,  irrespectiye  of  the  particular 
language  of  the  bill  of  lading  in  this  instance ;  the  other  depends 
upon  the  true  construction  of  that  language, 

In  the  first  aspect,  the  question  raised  is  this :  If  a  liquid  (mo- 
lasses) be  shipped  in  hogsheads,  under  a  bill  of  lading,  in  the  usual 
form,  viz.,  for  the  delivery  of  so  many  hogsheads  of  molasses,  and 
the  casks  be  well  stowed,  and  without  perils  of  the  sea,  or  fault  of 
the  ship-master  or  owners,  some  of  the  casks  be  found  empty,  from 
leakage,  is  freight  payable  for  such  empty  casks  / 

It  is  said,  under  the  second  view  of  the  case,  that  there  is  here 
no  engagement,  except  to  give  so  much  share  in  tl\e  ship  as  the 
barrels  would  occupy,  whether  filled  with  molasses,  with  sea- water, 
or  empty ;  that,  although  the  freight  is  to  be  computed  as  if  they 
were  filled  to  the  brim  with  molasses,  yet  it  is  earned,  if  the  bands 
only  are  delivered. 

It  is  also  insisted,  and  the  observation  appears  to  be  warranted, 
that  this  first  question  has  not  been  decided,  in  our  own  tribunals, 
nor  in  those  of  England. 

Chancellor  Kent,  in  his  Commentaries,  (vol.  8,  p.  226,)  says: 
"  If  casks  contain  wine,  rum,  or  other  liquids,  or  sugar,  and  the 
contents  be  washed  out,  and  wasted  and  lost  by  the  perils  of  the 
sea,  so  that  the  casks  arrive  empty,  no  freight  is  due  for  them; 
but  the  ship-owner  would  still  be  entitled  to  his  freight,  if  the 
casks  were  well  stowed,  and  the  contents  were  essentially  gone, 
by  leakage  or  inherent  waste,  or  imperfection  of  the  casks." 

Apparently,  the  last  clause  of  this  proposition  is  directly  opposed 
to  the  last  clause  of  the  810th  article  of  the  Commercial  Code  of 
France.  The  whole  article  is  this :  "The  merchant  cannot  abandon, 
for  the  freight,  goods  which  are  diminished  in  value,  or  damaged, 
from  defect  or  by  accident.  Ij^  however,  casks,  containing  wine, 
oil,  honey,  and  other  liquids,  have  leaked  out,  so  much  that  they 
are  empty,  or  nearly  empty,  such  casks  may  be  abandoned,  for  the 
freight." 

Chancellor  Kent  cites,  in  support  of  his  proposition,  Molloy, 
(b.  2,  c.  4,  §  16,)  and  linth  v.  Barker,  (2  John.  Rep.  827.) 

What  Molloy  states,  as  a  positive  rule,  is,  "that  if  one  hundred 
tons  of  wine  are  freighted,  and  twenty  leak  out,  so  that  there  is  not 
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above  eight  inches  £pom  the  bung  upwards,  jet  the  freight  becomes 
due.  One  reason  is,  tfaafc^  from  that  gauge,  the  crown  becomes  en- 
titled to  custom.  But,  if  they  be  under  eight  inches,  by  some,  it 
is  contended  to  be  in  the  election  of  the  freighters  to  fling  them  up, 
to  the  master,  for  the  freight,  and  the  merchant  is  discharged.  But 
most  conceive  otherwise ;  for,  if  it  had  all  leaked  out^  and  if  there 
were  no  &iult  in  the  master,  there  is  no  reason  that  the  ship  should 
lose  her  fr^ighty  for  the  freight  arises  from  the  tonnage  taken." 

Fiiih  V.  Bather  settled  that,  if  a  portion  of  a  cargo  of  sugar  was 
washed  out,  by  reason  of  the  perils  of  the  sea,  so  that  some  of  the 
casks  arrived  empty,  no  freight  is  payable  for  such  empty  casks. 
Bringing  into  port  the  empty  hogsheads,  is  not  bringing  the  hogs- 
heads of  sugar,  which  the  owner  of  the  vessel  had  undertaken  to 
do.  The  goods  no  longer  exist  ^'  This  opinion,"  says  Chief  Justice 
Kent, ."  is  strictly  confined  to  the  facts  of  this  case,  which  establish 
that  the  sugar  was  entirely  gone,  by  the  perils  of  the  sea,  before 
the  arrival  of  the  vessel  in  port  It  will  not,  therefore,  apply  to 
the  case  of  an  article  that  is  lost,  by  other  causes  than  the  perils  of 
the  sea,  such  as  internal  decay,  leakages,  evaporation,  and  the  like." 

Clearly,  therefore,  the  court  left  such  a  case  uncontrolled  by  the 
opinion  and  judgment,  and  open,  in  like  manner,  as  it  had  left 
nearly  the  same  question,  stated  in  the  first  sentence  of  the  opinion. 
So  the  reporter  understood  the  subject,  as  he  puts  the  proposition 
in  the  shape  of  a  query. 

Chiawcld  v.  The  New  York  Insurance  Cb.,  (S  John.  Bep.  821,)  has 
also  been  referred  to  by  counsel.  It  settles  that,  if  the  goods  be 
delivered  in  specie,  however  deteriorated,  freight  is  earned. 

In  McOaw  v.  The  Ocean  Insurance  Co.,  (28  Pick.  412,)  when  the 
case  of  OriswoJd  v.  The  New  York  Insurance  Company  was  first 
before  the  court,  (1  John.  Bep.  212,)  Mr.  Justice  Livingston  co- 
gently argued  against  the  right  to  abandon  for  freight ;  but  we  are 
to  observe,  that  it  was  the  case  of  goods  greatly  diminished  in  value, 
yet  capable  of  being  delivered  in  specie,  which  he  was  discussing. 

Nor  is  there  any  thing  decisive,  upon  this  particular  question, 
in  the  English  law.  Mr.  Abbott,  after  citing  the  remarks  of  Yalin, 
and  of  Pothier,  observes,  "  that  the  argument  of  the  latter  may 
show  what  ought  to  have  been  established,  but  it  by  no  means 
proves  that  the  interpretation  given  by  Yalin  is  not  the  true  inter- 
pretation of  the  ordinance.    The  rule  was  probably  introduced  in 
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early  times,  to  prevent  disputes  and  litigation,  and  adopted  by  the 
framers  of  the  French  ordinance  for  the  same  reason*" 

The  supposed  decision  of  Lord  Mansfield,  in  Luke  y.  Lyle^  (Bair. 
886,)  may. be  considered  as  inaccurately  reported,  or  not  the  law, 
if  applied  to  a  port  of  destination.  Mr.  Abbott  concludes  that,  in 
point  of  practice,  the  right  to  abandon,  for  freight  alone,  is  never 
claimed  in  England.  Mr.  Abbott  is,  obviously,  of  opinion  that 
there  is  no  general  right  of  abandonment;  but^  in  this  particular 
case,  he  cites  nothing  more  to  the  point,  than  the  passage  from 
Molloy  I  have  before  quoted. 

In  such  a  state  of  the  law,  in  England  and  our  own  country, 
when  there  is,  at  best,  but  the  opinion  of  eminent  writers,  and 
nothing  of  judicial  authority,  we  are  at  liberty  to  resort  to  the 
foreign  law  for  light  and  aid,  if  not  for  direction. 

The  whole  subject  is  carefully  examined,  and  the  opinions  of  the 
eminent  writers  discussed,  by  Boulay  Paty,  {Drwl  Oommercialf  tonte 
2,  p.  492.) 

After  stating  the  rule,  that  merchandise,  delivered  in  specie,  can 
not  be  abandoned  for  the  freight,  however  much  it  may  be  dete- 
riorated, he  observes :  *^  But  there  is  another  case,  in  which  the 
merchant  may  abandon  his  goods,  for  payment  of  the  freight;  it 
is  where  the  casks,  containing  liquids,  have  leaked  so  much  as  that 
they  are  empty,  or  nearly  empty.  (Tome  2,  p.  492.)  He  then  cites 
the  Ouidon  de  la  mer^  which  is  express  to  this  proposition,  and 
enumerates  molasses  among  the  articles ;  also  the  Ordinance  of  the 
Marine  of  1681,  equally  explicit,  and  the  Oode  of  Commerce,  (ar> 
tide  810,)  before  cited. 

He  then  speaks  of  the  comments  of  Yalin,  and  other  writers^ 
upon  the  inconsistency  of  permitting  such  an  abandonment  for 
liquids  leaked  out,  and  not  allowing  it  for  dry  commodities  which 
have  diminished  in  value.  That  some  of  the  jurisconsults  have 
attributed  this  distinction  to  the  greater  probability,  and,  there- 
fore, legal  presumption,  that  liquids  have  leaked  from  the  fault  of 
the  captain  or  crew.  M.  Locre  gives  this  explanation ;  M.  Yalin 
does  not  find  it  satisfactory, 

Pothier^s  comments  on  the  ordinance  are  as  follows:  "The 
casks  in  which  liquids  which  have  leaked  have  been  contained, 
are  but  the  accessories  and  coverings  of  the  merchandise.  The 
merohandise  is  the  liquid  contained  in  them.    If  the  casks  be 
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empty,  the  merchandise  no  longer  exists,  and  the  master  has  not 
tnuisported  it  to  its  place  of  destination ;  nor,  of  course,  fulfilled 
his  obligation.  The  freighter  may  then  abandon  the  casks  and 
the  remnants,  and  discharge  himself.  But,  in  the  other  case,  the 
merchandise  exists,  however  damaged.  It  has  been  transported, 
the  engagement  fulfilled,  and  the  freight  is  due."  (Pothier,  Charie- 
Partie.,  N.  60 ;  M.  Delvincourt,  tome  2,  p.  298.) 

Again,  Pothier,  in  discussing  the  question  whether,  in  the  case 
of  some  barrels  nearly  empty,  and  some  full,  the  abandonment 
may  be  of  the  former  only,  or  must  be  of  all,  speaks  of  the  empty 
casks  as  perished  merchandise ;  the  barrels  are  lost  when  they  are 
empty,  or  almost  so.  And  another  writer,  M.  Boucher,  speaks  of 
such  a  loss  by  leakage  as  the  same  thing  as  a  loss  by  shipwreck. 

Boulay  Paty  then  examines  the  question,  which  he  says  has 
been  greatly  controverted,  whether,  if  the  leakage  takes  place 
without  the  fault  of  the  captain,  nor  by  superior  force,  nor  by  ac- 
cident, but  from  the  defect  of  the  casks — ^their  bad  condition — ^the 
freighter  shall  be  discharged  of  freight  upon  abandoning.  Valin 
insists  that  the  letter  of  the  law  makes  no  distinction ;  and  even  in 
this  case,  the  abandonment  may  be  made.  M.  Delvincourt  sup- 
ports the  same  opinion,  on  the  ground  that  the  captain  was  bound 
to  assure  himself  of  the  good  condition  of  the  casks  before  he  un- 
dertook to  convey  them. 

Potihier  opposes  these  views  with  great  decision  and  strength  of 
argument.  M.  Boulay  Paty  agrees  fully  with  him,  and  adds  this 
important  practical  proposition :  "  So  that  if  the  captain  proves, 
as  well  by  experts  as  by  witnesses,  that  the  casks  were  in  a  bad 
condition  at  the  time  of  the  shipment^  and  that  the  leakage  has 
been  the  inevitable  result  of  this,  he  may  demand  his  freight." 

.  The  authors  of  The  ZHetiannairede  Droit  Oommerdal^  1852,  Qou- 
get  et  Merger,  state  the  rule  thus:  "This  article  (310)  is  not  ap 
plicable  to  the  case  of  leakage  arising  from  the  bad  condition  of 
the  casks.  The  freighter  who  does  not  enjoy  his  goods  fix>m  his 
own  fault,  cannot  be  relieved  from  the  price  of  conveying  them. 
The  captain  is  respotisible  for  stowage,  but  not  for  the  state  of  the 
casks,"  They  cite  Pothier,  Boulay  Paty,  Pavard,  Sebime  et  Car- 
bet,  contra,  Valin  and  Delvincourt,  (vol.  8,  p.  269.)  Favard'a 
authority  is  found  in  his  Dictiannatre  Tit  Charte-Partie. 

M.  Boucher  discusses  this  subject  with  much  justice  of  reason* 
D.— V.  85 
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ing.  "A  captain  canBotpiOTent  an  article  fiom  perishing  or  be- 
ing  injured  firom  its  proper  use.  He  is,  therefore,  paid  his  freight 
in  such  a  case.  But  he  is  to  be  treated  as  able  to  prevent  loss  hj 
a  leakage,  especially  if  he  have  declared  that  he  received  it  in  good 
order,  by  his  bill  of  lading.  We  may,  therefore,  attribute  a  leak- 
age to  bad  stowage,  which  he  is  bound  to  superintend.  One  hogs^ 
head  leaks  more  than  others  from  one  of  two  causes :  either  fit>m 
its  worse  condition,  or  from  worse  stowage.  He  is  not  at  liberty 
to  assert  the  former.  The  latter  may  not^  indeed,  be  treated  aa 
actually  proven;  but,  inasmuch  as  it  is  a  just  presumption,  he  is 
to  be  discharged  from  the  loss,  but  obliged  to  take  the  cask  and 
the  remnant  for  his  freight"  {InsiUvMon  du  DroU  Maritime^ 
Paris,  1808,  p.  289.) 

The  authority  of  the  Qmsolato  del  Mare  is,  perhaps,  of  more 
importance  upon  this  point  than  any  in  the  French  Law.  Mr. 
Buer  observes,  that  '^  as  early  as  the  11th  century,  and  during  a 
succession  of  the  years  that  followed,  it  was  received  and  obeyed 
as  law  by  all  the  nations  of  southern  Europe.  Indeed,  unles 
a  chimge  has  recently  occurred,  the  rules  of  the  Oonsolato  have 
still  the  force  of  law  in  the  tribunals  of  Italy,  and,  I  believe,  of 
Spain."    (1  Duer  on  Ins.,  p.  87.) 

The  202d  chapter  of  that  treatise  is  as  follows:  "Any  ship- 
xnaster  whose  vessel  has  been  chartered  by  merchants,  and  about 
to  be  loaded  with  wine,  he  being  obliged  to  furnish  the  merchants 
with  hogsheads  for  the  cargo  of  the  ship,  should  proceed  in  the 
following  way.  He  must  cause  the  hogsheads  to  be  cleaned  and 
filled  by  his  sailors,  or  by  whomsoever  he  may  choose,  before 
placing  them  in  his  ship;  and  thus  filled  with  water,  he  must 
show  them  to  the  merchants,  or  to  some  person  for  them,  and  ask, 
or  cause  to  be  asked,  of  those  merchants  who  are  there,  whether 
these  hogsheads  appear  to  them  goodi  and  sound,  and  whether 
they  wish  that  he  should  put  them  in  his  ship ;  and  if  they,  the 
merchants,  or  person  acting  for  them,  say  that  they  consider  them 
good  and  reliable,  and  that  he  may  put  them,  or  cause  them  to  be  put 
in  the  shipc:  then,  if  the  merchants  shall  fill  iheaif  or  cause  them  to 
be  fiUedwith  wine,.afterthey  shall  be  stowed  in  the  ship ;  and  if  then, 
any  quantity  of  the  wine  which,  they  shall  put,  or  cause  to  be  put 
in  these  hogsheads,  shall  escape,,  or  shali*  be  spilt,  the  master  of  the 
slup  shall  not  be  held  responsible,  or  obliged  to  make  good  the 
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lo88^  beoatise  it  is  not  his  fault ;  and  still  more,  because  he  showed 
the  casks  to  the  merchants,  filled  with  water,  and  with  their  con* 
sent,  or  that  of  ihe  person  acting  for  them,  put  them  in  the  ship, 
thej,  or  the  person  acting  for  them,  having  considered  them  in 
good  condition,  the  merchants,  therefore,  are  obliged  to  pay  the 
jEuU  amount  of  fi^ight  which  they  had  agreed  upon,  as  well  of  the 
wine  spilt  as  of  that  which  shall  remain,  because  it  has  not  been 
spilt  or  lost  through  his  £etult.  If,  however,  the  master  of  the  ves- 
sel being  obliged  to  famish  the  hogsheads,  as  above  mentioned, 
and  if  neither  he,  nor  any  person  acting  for  him,  shall  show  them 
to  the  merchants,  or  to  any  person  for  them,  and  without  their 
consent,  or  that  of  the  person  acting  for  them,  shall  put  them,  or 
cause  them  to  be  put  in  the  ship,  if  the  merchants  shall  sustain 
any  loss,  on  account  of  these  casks  which  shall  not  have  been 
shown  to  them,  the  master  of  the  vessel  is  bound  to  make  good 
the  loss,  and  the  merchants  shall  not  be  obliged  to  pay  the  freight 
of  the  wine  which  shall  have  been  lost,  because  the  hogsheads  were 
not  shown  to  them,  that  they  might  decide  whether  they  were  good 
or  not.  If,  however,  the  master  of  the  ship  shall  not  furnish,  nor 
shall  be  obliged  to  furnish  hogsheads  for  these  merchants,  who 
have  chartered  the  ship,  and  the  merchants  shall  have  had  hogs- 
heads from  which  all  or  part  of  the  wine  may  have  been  spilled, 
the  merchants  are  obliged  to  pay  the  freight  of  all  which  they 
may  have  placed  on  the  ship,  according  to  that  which  they  shall 
have  agreed  upon  without  dispute."    (Edition  of  Venice,  1806.) 

The  comment  of  Casaregis  is  as  follows : — "Any  vessel  being 
diartered  to  carry  wine,  the  master  of  that  vessel,  if  he  be  obliged 
to  provide  the  merchants  with  hogsheads  or  with  casks,  before 
loading  them,  should  clean  them,  fill  them  with  water,  and  show 
them  to  those  by  whom  they  are  to  be  approved.  In  case  they 
should  be  overturned,  the  loss  will  fall  upon  the  merchants,  and 
there  will  be  due  no  more,  nor  less,  to  the  master  than  the  freight 
of  all  the  wine,  whether  saved  or  lost  But  the  master  not  using 
the  above-named  precautions,  should  pay  the  loss;  nor  can  he 
claim  any  thing  but  the  freight  of  the  wine  saved.  But  this 
ceases  when  the  merchants  shall  have  provided  the  hogsheads 
themselves ;  they  should,  in  that  case,  bear  the  loss  themselves^ 
and  pay  all  the  freight  to  the  master,  according  to  agreement 
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lu  relation  to  this  chapter,  read  II  Tary.  Juris.  McariL  cap. 
48,  num.  5. 

It  appears  to  have  been  the  custom  in  the  Mediterranean,  for  the 
owner  of  the  ship  to  supply  casks  in  which  the  wine  was  shipped. 

Thus  the  payment  of  freight  depended  upon  the  fact  of  who 
furnished  the  casks.  If  the  ship-master,  he  was  responsible  for 
their  good  condition,  and  lost  his  freight  in  case  of  leakage ;  if  it 
was  the  merchant,  his  was  the  duty  to  supply  suitable  casks,  and 
he  was  bound  to  pay  the  freight 

It  will  be  observed,  that  the  French  writers  lay  much  stress 
upon  the  obligations  imposed  by  the  bill  of  lading ;  and  the  sub- 
ject cannot  be  fully  considered  without  adverting  to  the  law  as  to 
those  obligations. 

The  oonnaiasemeni^  or  pol!ce  de  dtargement  as  it  is  termed  on  the  , 
shores  of  the  Mediterranean,  is  the  bill  of  lading  of  the  English 
law.    M.  Lescadlier,  (  Vocahulmre  des  Termes  Maritimes,)  thus  trans- 
lates it 

The  French  Code,  as  well  as  the  old  ordinance,  prescribes  the 
form  of  this  instrument.  It  must  express  the  nature  and  quantity 
as  well  as  the  species  or  qualities  of  the  articles,  the  name  of  the 
ship's  consignee,  master,  price  of  the  freight^  places  of  departure 
and  destination,  and  is  to  exhibit,  in  the  margin,  the  marks  and 
numbers  of  the  articles  to  be  transported,  {Code  de  Oommercej 
art  281 ;  Ordinance  in  Emerigon,  p.  253,  Meredith's  translation.) 
It  then  becomes  legal  evidence  between  the  parties  interested  in 
the  shipment,  and  between  them  and  the  insurers.    (Ibid.) 

The  foreign  writers  point  out  the  responsibility  which  such  an 
instrument  imposes  upon  the  captain,  and  therefore  upon  the 
owners  of  the  ship.  In  the  language  of  Boulay  Paty,  the  effect 
of  the  bill  of  lading  obliges  the  captain  who  signs  it,  to  deliver 
the  merchandise  of  the  same  quality,  of  the  same  quantity,  of  the 
same  kind,  and  in  the  same  condition  as  he  received  it,  except 
those  losses  which  it  suffers  in  the  voyage  by  the  perils  of  the  sea 
without  his  fault.  This  guaranty,  or  admission,  is  indeed  only  as 
to  the  generic  nature,  exterior  and  apparent,  of  the  articles.  As  if 
sugar  is  mentioned,  it  is  necessary  to  deliver  the  same  number  of 
casks  with  the  same  marks  as  those  specified.  But  the  specific 
quality  is  not  contracted  for.     (Vol.  i.,  408,  409 ;  vol.  ii.,  p.  808.) 

Pothier  also  observes,  that  the  bill  of  lading  duly  executed, 
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is  an  admitted  proof  of  the  quantity  of  goods  laden  on  board  tlie 
ship. 

This  rule  of  the  French  law  does  not  appear  to  be  more  strin- 
gent than  that  which  prevails  under  the  English  and  American 
decisions.  Thus  it  is  stated  in  BaJtes  v.  StaunUniy  (1  Duer,  85) : — 
''  The  bill  of  lading,  it  is  true,  contains  an  admission  of  the  owner- 
ship of  the  goods,  and  also  an  admission  of  their  actual  shipment^ 
and  of  their  sound  condition.  It  appears,  however,  to  be  settled, 
that  in  neither  of  these  cases  does  the  admission  operate  as  an 
estoppel.  It  is  strong  primd  facie  evidence  of  the  truth  of  the 
fisu5ts  to  which  it  relates,  but  not  conclusive." 

In  Warden  v.  Oreer^  (6  Watt's  Penn.  Rep.  424,)  the  court  say : 
"  Some  difficulty  arose  as  to  whether  the  owners  could  contradict 
'the  bill  of  leading.  This  is  not  generally  permitted,  but  cases 
may  occur  in  which  it  may  be  proved  there  was  an  imposition  on 
the  captain,  or  a  mistake  of  both  captain  and  consignor.  Suppose 
he  receive  a  barrel  of  cider  instead  of  Madeira  wine,  it  would 
seem  his  bill  of  lading  would  not,  and  ought  not,  to  exclude  him 
from  proving  this,  whether  it  arose  from  mistake  or  fraud  in  the 
consignor.  But  it  would  unsettle  every  thing,  to  permit  a  cap- 
tain to  receipt  a  bill  for  one  hundred  barrels  of  molasses,  and  at 
fifteen  liundred  miles  distance,  prove  by  his  hands,  that  the  barrels 
were  not  half  full,  or  to  receipt  for  them  as  in  good  order,  and 
prove  that  they  were  in  so  bad  order  as  to  leak  a  gallon  or  a 
quart  an  hour." 

To  guard  the  master  and  owner  against  a  liability  so  compre- 
hensive and  rigorous  as  the  letter  of  the  bill  of  lading  imposed, 
the  French  merchants  introduced  clauses  into  that  instrument, 
which  were  meant  to  restrict  it;  and  which  have  received  judicial 
interpretation.  The  phrases  usually  employed,  are:  ^^8an3  ap- 
pnmver^^^  or  "  gue  dit  Hre^  The  import  of  them  is,  that  the  articles 
are  thus  represented  by  the  merchant,  not  thus  recognized  and 
admitted  by  the  master. 

The  captain  thus  relieves  himself  firom  any  engagement  as  to 
the  weight,  measure,  or  quality  of  the  goods ;  every  thing,  in 
short,  which  is  interior.  He  does  not  discharge  himself  from 
liability  for  the  number  of  bales,  cases,  or  tons,  (Boulay  Paty, 
Droii  QmmeTcidl^  tome  i,  p.  408,  409.)     Emerigon  cites  sev^ 
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cases  to  illustrate  the  force  of  this  clause.  (Meredith's  Translatioii, 
p.  268.)  A  bill  of  lading  was  for  a  bag  of  pepper,  weighing  so 
much,  with  this  clause.  The  captain  was  deemed  not  responsible 
for  a  deficiency  of  weight  And,  in  one  case,  when  a  barrel, 
stated  to  be  filled  with  nutmegs,  was  found  full  of  pieces  of  old 
iron,  the  captain  was  discharged. 

But  this  clause  does  not  relieve  the  captain  fix>m  responsibihty 
for  the  number  of  casks,  bales,  &c.  He  was  held  answerable,  in 
one  adjudication,  for  a  missing  bale  of  cotton,  notwithstanding  the 
clause.  The  effect  of  the  clause  is  done  away,  if  the  captain  need- 
lessly open  the  bales  or  casks,  during  the  voyage.  And  the  clause 
cannot  be  effective,  when  the  goods  shipped  belong-  to  the  captain, 
who  is  the  agent  to  purchase  them«  In  short,  the  tenor  of  the 
French  decisions  and  interpretations  is,  to  limit  the  effect  of  the 
qualification  in  question,  upon  the  general  responsibility  of  the 
master,  to  a  strict  adherence  to  what  the  qualification  relates  to^ 
and  necessarily  implies. 

The  bill  of  lading,  in  the  case  of  Clark  v.  BamweO^  (12  Howard's 
U.  S.  Bep.  283,)  was  similar  to  the  one  in  the  present  case.  It  was 
in  the  usual  form,  but  at  the  foot  was  the  clause,  "  Contents  u2i- 
known."  The  court  said :  "  It  is  obvious^  therefore,  that  the  ac- 
knowledgment of  the  master,  as  to  the  condition  of  the  goods— 
cotton-thread  in  boxes,  inclosed  in  larger  boxes — ^when  received 
aboard,  extended  only  to  the  external  condition  of  the  cases,  ex- 
cluding any  implication  as  to  quantity  or  quality  of  the  article— 
ihe  condition,  when  received  on  board,  or  whether  properly  packed 
or  not  in  the  boxes,"  (citing  Abbott,  889,)  Mr.  Abbott  says— "If 
there  is  any  dispute  as  to  the  quantity  or  condition  of  the  gooch^ 
or  if  the  contents  of  casks  or  bales  are  unknown,  the  words  of  the 
bill  of  lading  should  be  varied  accordingly."  He  proceeds  to  no- 
tice the  French  ordinance,  and  some  of  the  writers  on  the  subject 
See  also  Flanders  on  Shipping,  §  501. 

It  appears  to  me  far  firom  being  clear,  that  the  terms  used  in  this 
bill  of  lading  necessarily  imply  that  it  was  unknown  whether  the 
casks  contained  molasses.  For  example,  if  an  action  was  brought 
for  the  loss  of  these  barrels  of  mola^es,  through  the  fiiult  of  the 
master,  would  not  the  production  of  the  bill  of  lading  be  proof  of 
the  barrels  having  contained  the  article,  leaving  the  quantity  and 
value  to  be  proven  ? 
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Suppose  these  casks  had  been  thrown  overboard,  whedier  in  a 
case  of  general  average  or  not^  would  not  the  bill  of  lading  be  proof 
of  molasses  being  in  the  casks,  and  the  average  quantities  of  what 
was  in  those  delivered,  be  evidence  of  the  quantilr^,  and  the  average 
value,  of  the  value? 

The  phrase, "  gauge  unknown,"  means,  simply,  that  the  capacity 
of  the  barrel  was  not  verified ;  "  contents  unknown"  may  mean  Uiat 
the  quantity  of  molasses  in  the  casks  was  unknown,  or  that  it  was 
unknown  whether  there  was  molasses  in  them  or  not.  The  latter 
is,  probably,  the  most  natural  meaning;  yet,  as  it  is  repugnant  to 
the  general  tenor  of  the  instrument,  I  doubt  if  it  must  be  taken  as, 
necessarily,  the  true  and  only  meaning.  It  may  be  regarded  as 
protecting  the  party,  in  case  of  liability  for  loss,  firom  the  e£fect  of 
an  admission  that  the  casks  were  full,  deducible  from  the  rest  of  the 
bill  of  lading,  and,  particularly,  the  clause  in  it,  that  the  freight  was 
to  be  paid  at  so  much  a  gallon,  gross  gauge. 

The  result  of  our  examination  of  the  subject  is  this: — ^ 

The  owner  of  liquids,  or  any  articles,  sUpped  in  casks,  of  any 
description,  is,  in  the  first  instance,  chargeable  with  the  duty  of 
supplying  proper  ones,  and  would,  presumptively,  be  responsible 
for  a  loss,  arising  from  ^eir  insufficiency  or  defects. 

The  effect  of  an  unqualified  bill  of  lading  is,  to  transfer  this 
presumptive  responsibility  to  the  captain  and  owners  of  the  vessel. 
Tl^ey,  therein,  acknowledge  the  good  condition  of  the  casks,  upon 
their  reception  on  board,  and  engage  to  deliver  them,  and  thefr 
contents,  as  described,  in  the  same  condition. 

When  the  case  presents  nothing  else,  if  the  casks  be  delivered 
empty,  or  nearly  so,  and  the  actual  cause  of  the  leakage  be  unknown, 
or  conjectural,  the  owners  of  the  vessel  lose  their  freight  They 
have  not  performed  their  engagement  A  proportion  of  freight 
would  also  be  lost^  for  any  number  of  the  casks  delivered  empty, 
as  well  as  for  any  portion  of  the  contents  of  any  cask  leaked  out 
The  loss,  in  these  cases,  is  legally  attributable  to  the  defect  of 
stows^e,  or  some  cause  over  which  the  master  had  control,  and 
for  which  he  has  engaged  to  be  responsible. 

As,  however,  a  bill  of  lading,  treated  as  a  receipt,  is  not  conclu- 
sive, it  is  open  to  the  ship-owner,  and  master,  to  prove,  explicitly, 
that  the  casks  were,  in  &ct,  unsound,  or  badly  made ;  and,  in  such 
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a  case,  the  original  responsibility  of  the  owner,  for  their  condition, 
is  restored,  and  he  is  bound  to  pay  the  freight 

A  bill  of  lading  may  be  so  qualified,  as  to  avoid  any  acknowl- 
edgment of  the  good  order  of  the  casks,  or  the  quality  or  quantity 
of  the  contents.  like  the  French  phrases  referred  to,  it  may  im- 
port only,  that  these  matters  are  so  represented*  In  such  a  casCi 
the  burden  is  thrown  upon  the  shipper,  to  establish  the  truth  of 
his  statements:  for  example,  upon  a  question  of  loss,  to  make  the 
owner  of  the  vessel  responsible ;  and,  upon  a  question  of  freight^ 
if  the  casks  be  delivered,  it  would  be  earned^  whatever  might  be 
their  condition  or  their  contents.  In  either  case,  explicit  words 
should  be  used,  to  do  away  the  obligations,  which  the  interests  of 
commerce  have  rigorously  imposed,  upon  the  masters  and  owners 
of  vessels  engaging  to  carry  goods  for  hire. 

In  the  present  instance,  we  find  it  expressly  stated,  that  all  the 
barrels  of  molasses  were  well  and  properly  stowed,  and  none  of 
the  molasses  was  lost  by  the  perils  of  the  sea,  nor  by  any  n^li- 
gence,  or  want  of  care,  on  the  part  of  the  owners  of  the  vessel,  or 
their  agents :  but  the  waste  or  loss  arose  solely  by,  or  in  oonse* 
quenoe  of  leakage,  fermentation,  or  inherent  waste. 

Every  cause  of  the  leakage  is,  therefore,  necessarily  exduded, 
except  the  bad  condition  of  the  casks  when  shipped.  The  effect  of 
the  acknowledgment  in  the  bill  of  lading  is  thcurefore  removed  by 
proof  of  the  &ct  The  primary  responsibility  of  the  shipper  for 
the  soundness  of  the  casks  is  reinstated,  and  the  obligation  to  pay 
the  freight  becomes  complete. 

As  to  the  effect  of  the  phrase,  "  Contents  and  gauge  unknown,'* 
used  in  this  bill  of  lading,  they  cannot  be  considered  as  implying 
more  than  ignorance  of  the  quantity  or  quality,  not  of  the  fact  of 
there  being  molasses  in  the  casks.  The  body  of  the  bill  of  lading 
is  an  admission  of  this  &ct,  not  controlled  by  the  added  words. 
Besides,  the  admission  in  the  case  settles  this  point 

Judgment  for  the  plaintiff  for  the  amount  of  the  fireight  of  the 
eight  barrels. 
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John  Websteb  v.  Bbyan  K.  Stevens  and  John  A.  Stevens. 

When  the  ownera  of  adjoining  lota,  by  agreement,  constroet  a  wall  partly  on  each 
lot»  for  the  common  support  of  their  bnildingB,  the  trail  eo  eonstmet^,  if  osed 
as  such  for  twenty  yean,  is  a  party- wall,  in  the  legal  sense  of  the  tenn,  and  the 
owner  of  each  house  has  an  easement,  for  its  support,  in  that  portion  of  the  wall 
which  stands  on  the  adjoining  lot 

So,  when  the  owner  of  two  adjoining  lots  erects  a  building  oq  each,  with  a  wall 
partly  on  each  lot,  for  their  .common  support,  a  conveyance,  by  him,  of  either 
lot,  conveys,  with  the  building,  an  easement  for  its  support  on  that  part  of  the 
wall  which  stands  on  the  other  lot 

In  all  cases  where  such  an  easement  exists,  neither  owner  or  occupant  can  Interfere 
with  the  wall,  to  the  detriment  of  the  other,  without  his  assent 

But  where  such  a  common  wall  is  erected  by  tenants  for  years,  although  it  may  ba 
a  party-wall,  as  between  themselves,  it  creates  no  easement  binding  on  the 
owner  of  the  reversion  in  fee,  that  can  prevent  such  owner,  when  the  term  ex- 
pires, from  dealing  with  his  property,  as  if  no  such  wall  had  been  erected. 

Hie  legal  rights  of  a  grantee  of  a  reversioner  are  exactly  the  eamec 

Judgment  for  defendants,  with  costSb 

(Before  HorrMAS,  Sloqson  and  WooDsvrr,  J.J.) 
Heard,  April;  decided,  May,  1856. 

This  was  an  action  to  recover  diunages  for  tbe  wrongful  taking 
down,  by  the  defendants,  and  their  servants,  of  a  party-wall,  which 
was  allied  to  be  the  common  support  of  a  building  occupied 
by  the  plaintiff,  under  a  lease,  and  an  adjoining  bnilding,  owned 
by  the  defendants. 

The  defendants^  in  their  answer,  claimed  that  they  had  a  legal 
right  to  take  down  that  part  of  the  wall  in  question  which  was  on 
their  own  lot;  that  it  was  this  right  only  that  they  had  exer- 
cised, and  that^  in  its  exercise,  they  had  acted  with  all  proper  care 
and  diUgence,  and  after  notice  to  the  plaintiff  of  their  intended 
proceeding. 

The  cause  was  tried  before  the  Chief  Justice^  and  a  jury,  in 
November,  1855. 

When  the  evidence  on  both  sides  was  closed,  the  Chief  Justice 
instructed  the  juiy  that  the  defendants  were,  in  law,  entitled  to 
their  verdict,  and  directed  them  to  find  a  verdict  accordingly. 

To  this  instruction,  and  direction,  the  counsel  for  the  plaintiff 
excepted. 
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A  verdict  for  the  defendants  was  then  entered,  bat  liberty  was 
given  to  the  plaintiff  to  make  a  case,  containing  the  proceedingiB 
and  evidence  on  the  trial,  and  the  exceptions  then  taken  were 
ordered  to  be  heard,  in  the  first  instance,  at  Oeneral  Term,  and 
judgment,  in  the  mean  time,  to  be  suspended. 

The  following  are  the  material  facts  which,,  it  appean  from  the 
case  made,  were  proved  upon  the  trial : 

The  plaintiff  is  lessee,  under  Daniel  Stanton,  of  No.  40  War- 
ren street  His  lease  is  dated  15th  February,  1850,  and  is  for 
seven  years  from  March,  1850,  and  consequently  not  yet  expired. 

The  defendants  are  owners  of  No.  42,  adjoining  on  the  westerly 
edde. 

Both  lots  were  originally  owned  by  Trinity  Chuich.  No.  40 
was  leased  by  the  Ohurch,  in  May,  1810,  to  William  Cutting,  for 
forty-two  years  from  the  25th  March,  1811.  The  term  expired  on 
the  25th  March,  1853.  « 

No.  42  was  leased  by  the  Ohurch,  in  April,  1810j  to  John  Juhd, 
for  forty-two  years  from  the  25th  March,  1810.  The  term  expired 
on  the  25th  March,  1852,  one  year  before  the  lease  of  No.  40. 

In  each  lease  was  contained  a  covenant,  by  the  lessee,  that  he 
would  erect  upon  the  lot  demised  to  him  a  three  story  brick  house^ 
within  three  years  from  the  date  of  his  lea^  under  the  penalty  of 
a  forfeiture  of  the  lease ;  and  the  right  was  reserved  to  the  leasee, 
and  his  assigns,  "  within  ten  days  after  the  expiration  of  the  term, 
but  not  at  any  time  thereafter,  to  remove  and  carry  off  the  mate- 
rials and  all  or  any  buildings  to  be  erected  on  the  demised  premisesi 
the  fences  which  should  enclose  the  same  only  excepted." 

The  lessees  each  erected  a  building  on  his  lot^  in  purauanoe  of 
the  conditions  of  his  lease ;  but  the  wall  between  the  two  houses 
was  constructed,  one  half  on  each  lot,  so  as  to  constitute  a  party* 
wall,  in  the  sense  of  a  wall  for  the  mutual  support  of  each  house. 

In  1812,  Trinity  Ohurch  conveyed  the  two  lots  in  fee  to  St 
Gteorge's  Ohurch,  subject  to  the  two  leases  aforesaid. 

On  the  8d  June,  1850,  St.  George's  Ohurch  conveyed,  in  fee,  Na 
40  to  Julia  Stanton,  (the  wife  of  Daniel  Stanton,  under  whom 
plaintiff  claims,)  subject  to  the  lease  to  Outting,  and  reciting  in  the 
deed  the  clause  of  the  lease  which  gave  him  the  privilege  of  re- 
moving the  buildings  on  the  lot^  within  ten  days  after  the  ex[Hra- 
tionof  the  term. 
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The  lease  to  Cutting  must  have  been  vested  in  Daniel  Stanton 
before  the  conveyance  to  his  wife,  as  his  lease  to  the  plaintiff  is 
dated  15th  February,  1850 ;  and  as  his  lease  to  the  plaintiff  was 
for  a  term  of  seven  years,  it  was,  at  the  time  it  was  made,  a  de- 
mise  of  a  term  extending  some  four  years  beyond  the  term  of  the 
Cutting  lease. 

In  February,  1852,  St.  George's  Church  conveyed,  in  fee,  No.  42 
to  the  defendants  in  this  action,  subject  to  the  lease  to  Juhel,  with 
a  covenant  that  the  premises  were  free  fix>m  all  charges  and  in- 
cumbrances, &c.,  ^'  saving  and  excepting  all  claims  lawfully  to  be 
made  under  or  by  virtue  of  said  lease,  and  the  provisions  and 
stipulations  thereof.^' 

The  defendants  became  the  holders  of  this  lease,  in  their  own 
rights  by  intermediate  assignments  from  Juhel,  and  thus  the  term 
was  merged  in  the  larger  estate. 

It  will  thus  be  seen,  that  the  deed  to  the  defendants  of  No.  42 
was  made  a  little  over  a  year  before  the  expiration  of  the  Cutting 
lease  of  No.  40. 

Assuming  that  the  rights,  as  to  the  removal  of  the  buildings, 
reserved  by  the  original  leases,  was  not  affected  by  the  subse- 
quent conveyances,  the  defendants  would  have  a  right,  under  the 
Juhel  lease,  to  have  removed  their  building  within  ten  days,  after 
the  25th  of  March,  1852,  and  Stanton,  imder  the  Cutting  lease,  as 
respects  the  defendants,  within  ten  days  after  the  25th  of  March, 
1853. 

In  November,  1855,  some  eight  months  afler  the  period  within 
which  Stanton's  right  of  removal  had  expired,  and  eighteen  months 
after  their  own  right  of  removal  had  expired,  the  defendants  took 
down  their  building,  and  in  doing  so  undertook  to  remove  that 
portion  of  the  common  wall  which  stood  on  their  lot.  But  find- 
ing this  impracticable,  after  progressing  to  some  length,  without 
endangering  the  plaintiff's  house,  the  whole  wall  was  taken  down 
by  order  of  the  public  authorities. 

On  the  trial  the  question  of  negligence  in  the  manner  of  remov* 
ing  the  wall  was,  by  plaintiff's  assent^  withdrawn  from  the- jury, 
and  the  case  turned  wholly  on  the  question  of  law. 

John  Oraham^  for  the  plaintiff  contended  that  the  Chief  Justice 
had  erred  in  directing  the  jury  to  find  a  verdict  for  the  defend- 
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ants,  and  that,  upon  the  pleadings  and  evidence,  the  plaintiff  was 
entitled  to  a  verdict,  and  that  the  case  ought  to  have  been  sub- 
mitted to  the  jury  to  assess  the  damages  which  he  had  sustained. 
He  insisted  that  as  the  buildings  were  not  removed  at  the  expira- 
tion of  the  leases,  they  came  into  the  possession  of  the  reversioners 
and  their  grantees,  subject  to  the  same  rights  and  easements  as 
when  held  by  the  tenants  before  the  expiration  of  their  leases. 
He  cited  Eno  v.  Del  Vecchio,  (4  Duer,  53 ;  Untied  States  v.  Appldon^ 
1  Turner,  500.) 

D.  Lord^  for  the  defendants,  insisted  that  they  were  clearly  en- 
titled to  retain  the  verdict  that  had  been  given.  Neither  of  the 
tenants,  he  argued,  could,  by  any  act  or  agreement,  encumber  the 
reversion  of  the  lot  demised  to  him,  or  to  an  adjoining  tenant,  by 
creating  an  easement  or  otherwise.  The  easement  created  by  the 
tenants  could  last  no  longer  than  during  the  continuance  of  the 
term  common  to  both.  When  that  term  expired  there  was  an 
end  of  the  easement  as  to  the  reversioner,  who  was  under  no  obli- 
gation to  continue  the  old  wall  and  not  to  improve  his  property 
by  new  buildings. 

By  thb  Court.  Slosson,  J. — ^It  is  undoubtedly  true  that 
where  the  owners  of  adjoining  lots  construct,  by  mutual  consent^ 
a  wall,  partly  on  the  lot  of  each,  for  the  common  support  of  the 
buildings  erected  by  them  on  their  respective  lots,  and  the  same 
is  used  as  a  wall  for  common  support  for  twenty  years,  such  wall 
is  strictly  a  party- wall,  within  the  legal  meaning  of  that  term,  and 
the  owner  of  each  house  has  an  easement  in  the  portion  of  the 
wall  standing  on  his  neighbor's  land  for  its  support 

So  also  where  the  owner  of  two  lots  erects  a  building  on  each, 
with  a  common  wall  for  the  support  of  the  two,  standing  partly 
on  each  lot,  a  conveyance  of  either  lot  by  the  original  lines  of  the 
lot,  conveys  with  the  building  itself  an  easement  for  its  support 
in  the  portion  of  the  wall  standing  on  the  other  lot;  and  it  is 
equally  true,  that  where  such  easement  of  support  exists,  neither 
owner  or  occupant  of  one  freehold  can  interfere  with  the  wall  to 
the  detriment  of  the  other,  without  his  assent  {Eno  v.  Dd  Veo 
chio,  Superior  Court,  October  term,  1854 ;  4  Duer,  53.) 

In  the  one  case  the  owners  of  the  lot  have,  by  common  consent^ 
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at  the  time  of  the  erection  of  the  wall,  and  by  its  subaequent  uses, 
appropriated  the  same  as  a  party-wall  and  have  thus  estopped 
themselves  as  against  each  other,  and  consequently  as  against  the 
grantees  of  either  from  denpng  the  easement ;  and,  in  the  other 
case,  the  common  owner  of  both  lots  having  expressly  appropri- 
ated the  wall  as  a  party-wfill,  is  equally  estopped,  as  against  his 
own  grantee  of  one  lot,  unless,  indeed,  by  the  terms  of  his  grant^ 
the  covenant  is  expressly  or  impliedly  taken  away.  j^ 

So,  as  between  the  lessees  of  IVinity  Church,  in  the  present  case, 
Cutting  and  Juhel,  neither  could,  during  the  term  common  to  both, 
claim  a  flght  to  interfere  with  the  easement  of  the  other  in  the  wall, 
which  they  had,  by  common  consent,  erected,  as  a  party-wall,  be- 
tween them.  The  only  query  is,  whether  this  right  of  easement 
continued  beyond  this  common  term. 

It  certainly  could  not,  by  reason  of  any  assent  of  the  lessees,  at 
the  time  of  its  erection,  for  they  had  no  more  right  to  encumber 
the  reversion  than  to  convey  it ;  and  it  is  equally  certain,  that  there 
is  nothing  in  the  case  to  warrant  the  presumption  of  a  grant  of  such 
an  easement,  on  the  part  of  the  defendants,  since  the  expiration  of 
the  term.  They  remained  passive,  it  is  true,  eighteen  months  after 
the  expiration  of  their  lease,  but  no  adjudicated  case  would  justify 
the  holding  of  such  a  period  sufficient  to  raise  the  presumption  of 
a  grant 

The  period  during  which  tliis  wall  was  used  as  a  party-wall, 
anterior  to  the  expiration  of  the  Church  leases,  has  nothing  to  do 
with  the  question,  as  against  the  reversioners. 

The  case  is  not  to  be  treated  as  though  Sl  George's  Church  had 
conveyed  the  fee,  after  the  expiration  of  these  leases,  and  of  the  ten 
days  allowed  for  the  removal  of  the  building.  I  do  not  intend  to 
say  that,  even  then,  a  conveyance,  by  that  Church,  of  either  lot, 
'^  with  the  appurtenances,"  would  necessarily  have  conveyed  the 
easement  in  question.    I  incline  to  the  contrary  opinion. 

It  is  enough,  to  say  that  the  conveyances  were,  in  fact,  made 
before  the  expiration  of  these  leases,  and,  therefore,  before  the 
Church  had  ever  succeeded  to  the  possession,  of  the  reversion  of 
either  lot  The  question,  therefore,  of  the  effect  of  the  union  of  the 
two  reversions,  in  possession,  in  one  owner,  as  affecting  the  rights 
of  hLs  grantees,  does  not  arise.  Each  grantee,  under  the  deeds  of 
St  Greorge's  Church,  took  the  reversionary  right,  as  Trinity  Church, 
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if  she  Iiad  never  parted  with  her  title,  would  have  taken  it,  dear 
of  eveiy  incumbrance  created  b j  the  lessees. 

It  must  be  borne  in  mind,  tiiat  there  is  notiiing,  in  the  terms  of 
the  <Higinal  leases,  which  authorized,  or  contemplated,  the  erection 
of  a  party-wall ;  each  lessee  was  bound  to  build  on  his  own  lot,  bat 
no  right  was  given  to  encroach  on  his  neighbor's  lot  The  scheme 
of  a  party-wall  was  one  of  their  own  contrivance,  and  for  their 
mutual  convenience  only. 

There  is  but  one  aspect  of  the  case  which 'seems  plausible^  and 
that  is,  that,  ns  tiie  lessees  could  not  remove  their  buildings  after 
ten  days  from  the  expiration  of  their  leases,  the  buildings,  after  that 
period,  if  not  removed,  became  a  part  of  the  freehold,  and  that  tiie 
grants  of  the  Church  must  be  construed  as  having  passed  this 
chance,  or  possibility,  of  the  non-removal  of  the  buildings,  and, 
with  it,  the  easement  in  question,  as  a  necessary  "  appurtenant," 
in  case  the  buildings  should  not  be  removed.  In  other  words,  that 
the  grants,  though  made  anterior  to  the  expiration  of  the  leases, 
are  to  be  construed  as  though  made  after  the  ten  days  had  expired, 
and  as  having  passed  the  title  to  the  respective  houses,  as  they  then 
stood,  with  the  mutual  easement  of  support^  as  one  of  the  aj^ui^ 
tenances. 

The  answer  to  this  is,  what  has  been  already  suggested :  the 
deeds  conveyed  only  the  reversionary  right,  and  if  that  right  was 
not  itself  subject  to  the  easement,  the  mere  conveyance  of  the  righ^ 
*' with  the  appurtenances,"  would  not  create  the  easement 

The  plaintiff  made  a  point,  that  the  wall  was  not  removable,  by 
either  lessee,  as  against  the  reversioners,  inasmuch  as  it  was  the 
lateral  fence  of  the  respective  lots,  each  half  of  the  wall  being  the 
fence  of  the  lot  on  which  it  stood. 

The  leases,  certainly,  in  the  privilege  of  removal,  excepted  the 
fences  enclosing  the  lots ;  but  to  say  that  either  wall  of  the  building 
was  to  be  left  standing,  as  a  fence,  while  the  building  itself  was  to 
be  removed,  would  be  giving,  to  the  clause  in  question,  a  latitude 
of  construction  quite  too  broad  to  be  seriously  entertained.  And, 
moreover,  it  is  difficult  to  see  what  right  the  plaintiff  had  to  com- 
plain of  the  defendants'  breach  of  their  covenant,  in  this  respect 
If  tiiere  is  no  right  of  party-wall,  the  wall,  in  plaintiff's  theoiy, 
constitutes,  as  respects  tiie  reversioners^  two  independent  fences^ 
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and  if  either  reyersioxier  lemoyes  his  fence,  the  rights  of  the  other 
are  in  no  wiae  affected,  and  neither  has  a  remedj  for  it 

The  defendants  must  have  judgment,  upon  the  verdict,  with 
costs. 


John  Mabquabt,  respondent,  v.  John  La  Fabgx,  appellant 

An  appeal  from  a  Jodgmeiit  to  tha  General  Term  only  brings  under  reyiew  the 
qnestions  of  law  rained  at  the  trial,  and  the  ezeeptiona  there  taken.  It  brioga 
tte  fiMts  and  eridenea  mukr  aonddaration,  no  fiirther  than  la  neeenary  to  ralaa 
the  qneationa  of  law. 

8aeh  an  appeal  will  not  preaent,  for  reriew,  an  order  of  the  Special  Term,  denying 
a  moUon  for  a  new  trial,  made  on  the  ground  that  the  verdict  is  against  eyi- 
denee.  If  the  party  withee  to  raise  that  qneetion  in  the  General  Term,  he  should 
appeal  from  the  ordiv  denying  a  new  trial 

"When  a  person  is  in  the  quiet  and  peaceable  possesiion  of  premises^  witb  the  knowl- 
edge and  acquiescence  of  the  owner,  for  upwards  of  a  month,  and  has  taken  such 
possession  under  a  purchase  frvm  one  who  claims  to  have  a  parol  lease  fix>m  such 
owner,  and  was  in  actual  possession  for  two  months,  he  is  to  be  deemed  right- 
fUly  in  possesion,  so  flir  as  to  entitle  him  to  ooenpy  till  the  1st  of  May  then 
Bezt»  or»  at  leasts  until  the  tenancy  be  tenninated  by  notiee^  The  owner  may 
not  forcibly  eject  him,  and  defend  the  act  by  showing  that  such  alleg^  parol 
lease  was  not  binding  upon  him, 

Still  less  was  the  owner  Justified  in  closing  the  entrance,  and  reftuing  to  penidi 
such  tenant  to  remove  bis  goodn 

In  an  action  for  damages>  In  aack  ease^  the  owner  ia  Uable  for  the  value  of  the 
goods  detained,  and  for  the  injury  done  by  breaking  up  the  business  of  the  ten- 
ant, who  kept  a  refreslmient  ialoon  within  the  purlieus  of  a  theatre^ 

In  anch  case  it  is  not  erroneous  to  allow  evidence  that "  the  plaintUF  did  a  pretty 

.  large  buslnen^— -that  *'  the  business  was  good  and  profitable,"  and  that  *'  one 
half  the  receipta  were  clear  profit^"  to  be  given  to  the  jury,  among  other  testi- 
inony,  to  aid  them  in  fixing  the  amount  of  damagesi 

(Before  HonmAir,  SixMsosr  and  Woonnurr,  JJ.) 
Heard,  April  ^  decided,  May,  186(i. 

Affkal,  by  defendants,  firom  a  judgment  in  £tyor  of  plaintiff 
for  $979.48  damages  and  costs. 

The  action  was  brought  to  recoyer  damages  for  the  unlawful  and 
forcible  entiy,  bj  the  defendant,  into  a  refreshment  saloon  in  the 
Metit>politan  Theatre,  then  possessed  and  occupied  by  the  plain- 
ti£^  and,  also,  for  taldng  and  converting  to  his  own  use,  a  num- 
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ber  of  articles  of  personal  property,  enumerated  in  the  oomplainl^ 
then  owned  and  possessed  by  the  plaintiff  The  damages  were 
laid  at  $5,000. 

The  answer  averred  that  the  defendant  was  the  owner  of  the 
saloon,  and  justified  his  entry  as  such,  and  denied  the  oonveisioa 
of  the  goods  and  chattels  mentioned  in  the  complaint 

The  cause  was  tried  before  Bosworth,  J.,  and  a  jury,  in  June, 
1855. 

It  was  proved,  on  the  trial,  that  on  the  8th  or  9th  of  January, 
1855,  the  defendant  caused  the  saloon  in  question,  which  was  then, 
and  had  been  for  more  than  a  month,  in  the  possession  and  occu- 
pation of  the  plaintiff  to  be  dosed,  and  the  doors  to  be  fiistened, 
so  as  to  exclude  the  plaintiff  and  all  other  persons  ther^rom ;  and 
that  the  liquors,  provisions,  and  other  articles  mentioned  in  the 
complaint)  belonging  to  the  plaintiff^  were,  at  that  time,  in  the 
saloon,  and  that  the  defendant  had  refused  to  permit  the  saloon  to 
be  opened,  so  as  to  enable  the  plaintiff  to  remove  them. 

It  also  appeared  in  evidence  that)  in  the  month  of  September  or 
October,  1854,  one  Simon  Steinfret  had  taken  possession  of  the 
saloon,  and  had  continued  in  the  occupation  thereof  in  the  busi- 
ness of  selling  liquors,  confectionary,  and  refreshments  generally, 
until  the  4th  of  December  following,  when  he  sold  out  to  the 
plaintiff,  for  the  sum  of  $1,100.  Steinfret,  who  was  examined  as 
a  witness  for  the  plaintiff,  testified  that  he  hired  the  saloon  of  one 
Henry  Willard,  who  was  in  possession  of  the  Metropolitan  Thea- 
tre, under  a  lease,  it  was  alleged,  from  the  defendant,  who  was  the 
owner  of  the  building ;  that  he  paid  Willard,  as  rent,  $25  per 
week,  until  the  saloon  was  finished,  and  afterwards  $100  per  week, 
and  that  the  plaintiff  was  to  pay  Willard  the  same  rent  until  the 
first  of  May  following.  This  witness  further  testified  that^  whilst 
he  was  in  the  occupation  of  the  saloon,  the  defendant  was  fre- 
quently there,  and  inquired  of  him  about  his  business,  and  asked 
what  rent  witness  paid,  and  thought  that  the  business  would  be 
better  by  and  by,  when  everything  was  finished. 

Another  witness,  on  the  part  of  the  plaintiff,  swore  that  the  de- 
fendant was  in  the  saloon  when  occupied  by  the  plaintiff,  and 
talked  with  the  plainti£^  but  that  he  did  not  hear  what  was  said. 
This  witness  was  asked,  what  was  the  extent  and  amount  of  the 
plaintiff's  business.    The  counsel  for  the  defendant  objected  to 
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the  question ;  the  objection  was  oTerruled,  and  the  counsel  ex- 
cepted to  the  decision. 

The  witness  answered,  that  the  business  was  good  and  profita- 
ble, but  that  he  could  not  tell  the  amount  of  the  receipta 

The  witness  was  then  asked,  what  proportion  of  the  receipts 
was  profits  7  « 

To  this  question,  also,  the  defendant's  counsel  objected;  the 
objection  was  overruled,  and  the  counsel  excepted. 

The  witness  answered  that  he  knew  that  one-half  of  the  receipts 
was  clear  profit.  This  witness  also  testified  that  the  saloon  waa 
closed  by  building  a  brick  wall  in  the  door^way,  and  that  the  de- 
fendant would  not  permit  the  wall  to  be  taken  down,  so  as  to  ena- 
ble the  plaintiff  to  get  his  property,  which  was  in  the  saloon. 

Another  witness,  fbr  the  plaintiff  swore  that  he  saw  the  defend- 
ant in  the  saloon  on  the  2d  or  8d  of  January,  and  heard  him  ask 
plaintiff  how  his  business  was?  Plaintiff  replied,  he  was  doing 
very  welL  They  talked  about  repairing  a  steam  pipe,  and  de- 
fendant said  that  he  would  attend  to  it;  that  his  men  had  been 
backward. 

The  pkintiff  then  proved  that,  on  the  4th  of  February,  the  de- 
fendant caused  Willard  to  be  dispossessed,  under  the  statute  for 
the  non-payment  of  rent,  and  that,  in  the  proceedings,  the  prem- 
ises  in  the  occupation  of  Willard,  as  tenant^  were  described  as  the 
Metropolitan  Theatre. 

Other  witnesses  were  examined,  on  the  part  of  the  plaintiff,  but 
it  is  not  deemed  necessary  to  state  their  testimony,  as  it  had  xlo 
bearing  on  the  questions  of  law  decided  by  the  court 

When  the  plaintiff  rested,  the  counsel  for  the  defendant  moved, 
upon  several  grounds,  for  a  non-suit  The  motion  was  denied, 
and  the  counsel  excepted  to  the  deckuHU 

Evidence  was  then  given  on  the  part  of  the  Jtefendant,  tending 
to  show  that  he  had  never  rented  the  saloon  to  Willaid,  and  that 
Willard  had  no  authority  from  him  to  rent  it  to  others.  He  also 
proved,  that  on  the  12th  of  February,  he  had  given  a  notice  in 
writing  to  the  plaintiff  to  remove  his  property  troai  the  saloon ; 
that  some  of  the  goods  were  covered  by  a  mortgage  for  $180,  and 
that  those,  with  his  consent,  had  been  taken  possession  of  by  the 
mortgagee. 

When  the  testimony  was  dOsed,  the  motion  for  &  nonsuit  was 
D.— V  86 


6e2  CASES  m  THE  SUPERIOR  COURT. 


V 


9 
» 


Harquart  r.  La  Farge. 


renewed.  It  was  agaia  denied,  and  the  defendants'  counsel  ex- 
cepted to  the  decision. 

The  Judge  charged  the  juiy,  m  substance,  as  follows : — ^That 
if  the  defendant  was  in  possession  of  the  premises,  without  right, 
as  against  the  defendant,  there  was  no  doubt  as  to  the  rule  of  law, 
that  he  could  not  recover  for  an  entry  made  bj  the  defendant 
After  stating  the  rules  by  which  the  jury  were  to  determine 
whether  the  plaintiff  had  a  right  to  be  in  the  premises  and  con- 
tinue, the  court  further  charged,  that  if  the  jury  should  find  that 
he  had  a  right  to  be  there,  then  the  defendant  was  liable.  In  es- 
timating the  damages,  if  you  find  for  the  plaintiff,  you  may  take 
into  view  the  breaking  up  of  the  plaintiff's  business,  and  give 
him  such  damages  therefor  as  you  may  think  he  has  sustained. 
But  they  must  bear  in  mind  that  the  same  was  uncertain,  and 
must  have  terminated  by  the  dispossession  of  Willard  on  the  4th 
of  February,  1865.  In  regard  to  the  personal  property,  if  you 
find  for  the  plaintiff,  the  defendant  is  liable  for  the  value  of  it  at 
the  time  he  deprived  the  plaintiff  of  it  But  the  amount  or  value 
taken  by  the  mortgagee  should  be  deducted,  and  the  balance  plain- 
tiff is  entitled  to  recover  for,  in  addition  to  the  damage  from  break- 
ing up  his  business. 

The  jury  rendered  a  verdict  for  plaintiff  for  $806.25. 

Leave  was  given  to  the  defendant  to  make  a  case,  upon  which 
he  moved,  at  the  Special  Term,  for  a  new  trial,  upon  the  grounds 
that  the  verdict  was  against  law  and  evidence.  The  motion  was 
denied,  but  there  was  no  appeal  from  the  order  denying  it  The 
appeal  was  from  the  final  judgment,  and  came  up  upon  the  case 
as  a  bill  of  exceptions. 

P.  0.  Clarhj  for  the  defendant 

The  motion  for  a  nonsuit  ought  to  have  been  granted,  and  we 
are  clearly  entitied  to  a  new  trial.  The  defendant  was  the  owner 
of  the  saloon,  and  the  plaintiff  proved  no  right  of  possession ;  he 
was  a  mere  intruder,  and  the  plaintiff  had  a  perfect  right  to  enter 
and  turn  him  out,  and  was  not  liable  to  any  action  for  the  exer- 
cise of  his  legal  right  {Hyatt  v.  Wbod^  4  John.  150.)  Whether 
such  was  his  right  was  a  question  of  law  which  the  court  should 
.have  decided.   The  Judge  erred  in  submitting  it  to  the  jury.   The 
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ooort  also  erred  in  charging  the  jury,  that,  in  estimating  the  dam- 
ages, they  mi^ht  take  into  consideration  the  breaking  up  of  the 
pLiAtiff's  bu^neas,  and  give  him  damageB  thei«for,  Ldu^n  a 
motion  for  a  new  trial  upon  a  case,  any  objection  may  be  taken, 
which,  although  not  raised  upon  the  triaJ,  had  it  been  raised,  could 
not  have  been  obviated.  (1  "Wend.  180 ;  4  Wend.  514.)  As  to 
the  personal  property,  the  plaintiff  is  not  entitled  to  recover,  as 
there  is  no  evidence  of  any  conversion  of,  or  interference  with,  the 
property  by  the  defendant,  except  to  close  the  door  of  the  saloon, 
which  was  a  lawful  act.  The  plaintiff  had  due  notice  that  the 
saloon  was  to  be  closed,  and  that  he  must  move  his  goods,  and  he 
declined  to  do  so.  It  was,  therefore,  by  his  own  neglect  that  he 
lost  his  goods  if  any  were  lost.  As  to  the  damages,  the  Judge 
erred  in  allowing  the  questions  that  were  put  as  to  the  value 
and  profits  of  the  plaintiff's  business.  Finally,  we  insist,  that  the 
verdict  was  against  evidence,  and  the  damages  excessive. 

C.  Schctffer,  for  the  plaintiff. 

The  judgment,  we  submit,  ought  to  be  affirmed,  with  costs. 
Whether  the  plaintiff  was  lawfully  in  the  possession  of  the  saloon, 
so  as  to  render  the  entry  of  the  defendant  imlawful,  was  a  ques- 
tion which,  upon  the  evidence,  it  belonged  to  the  jury  to  deter- 
mine. They  have  determined  it  in  favor  of  the  plaintiff  upon 
competent  proof,  and  their  verdict  cannot  be  disturbed.  (1  GreenL 
on  Ev.,  p.  55,  §  44 ;  Starkie  on  Ev.  664.) 

Then  as  to  the  personal  property,  the  question  of  its  conversion 
has  also  been  found  by  the  jury  in  favor  of  the  plaintiff,  and  upon 
very  sufficient  evidence.  Even  if  the  breaking  into  the  saloon 
during  the  absence  of  the  plaintiff  and  walling  up  the  door  with 
brick  so  as  to  bar  the  access  of  the  plaintiff,  was  not  a  conversion, 
the  refusal  of  the  defendant  to  allow  the  plaintiff  to  remove  his 
property,  undoubtedly  was.  The  verdict  is  fully  sustained  by  the 
evidence,  and  the  damages,  so  far  from  being  excessive,  were  lenient 

By  the  Court.  Woodbuff,  J. — This  is  an  appeal  from  a 
judgment,  and  yet  the  points  submitted  by  counsel  for  the  appel- 
lant on  the  argument,  relate  chiefly  to  the  evidence,  and  the  facts 
which  he  conceives  were  established  thereby,  and  tend  to  show 
that  the  verdict  is  against  the  weight  of  the  evidence.  ^^   a  »*    - 
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That  question  does  not  properly  arise  upon  an  appeal  from  a 
judgment  on  the  verdict  By  section  848  of  the  Code,  an  appeal 
upon  the  law  only  lies  from  a  judgment  entered  at  Special  Term, 
unless  the  trial  be  had  before  the  court  or  referees.  When  the 
trial  is  by  a  jury,  their  finding  can  only  be  reviewed  by  a  motion 
for  a  new  trial,  under  section  849,  and  if  the  moving  party,  hav- 
ing made  such  a  motion  at  Special  Term,  is  not  satisfied  with  the 
decision  there  made,  he  should  appeal  from  the  order  denying  such 
new  trial.  An  appeal  fi'om  the  judgment  does  not  bring  such  an 
order  under  review,  except  so  &r  as  the  consideration  of  the  ques- 
tions of  law  raised  at  the  trial,  and  the  appellant's  exceptions 
there  taken  may  have  that  effect.  So  &r  as  the  facts  are  involved, 
the  finding  of  tiie  jury  must,  upon  such  an  appeal  be  taken  as  con- 
clusive and  final. 

The  appellant  in  this  case  was,  therefore,  in  error,  in  supposing 
that  his  appeal  brought  before  the  General  Term  the  broad  ques- 
tion wheliier  a  new  trial  ought  to  be  granted* 

It  may,  however,  be  satisfactory  to  the  parties  to  say,  that  we 
have  looked  into  the  evidence,  and  are  satisfied  that  the  verdict 
ought  not  to  have  been  set  aside  as  against  evidence,  and  that,  in 
this  respect,  the  order  denying  a  new  trial  was  right,  and  so  we 
should  feel  constrained  to  say  if  an  appeal  from  that  order  had 
been  regularly  before  us. 

The  questions  were  whether  the  plaintiff  was  in  the  rightful 
possession  of  the  saloon  from  which  he  was  forcibly  ejected  or  ex- 
cluded by  the  defendant,  and  whether  he  had  a  right  to  con- 
tinue in  such  possession ;  whether  the  defendant,  on  entering  and 
excluding  him  from  the  saloon,  took  and  detained  the  plaintiff's 
property  against  his  will,  and  what  damages  did  the  plaintiff  sus- 
tain by  reason  of  such  entry,  exclusion,  and  detention. 

There  was  evidence  that  Steinfret  the  assignor  of  the  plaintiff, 
under  color  of  a  hiring  fi-om  Willard,  the  lessee  of  the  theatre, 
entered  into  possession  of  the  saloon,  stocked  it  with  liquors,  fur- 
niture, materials  for  refreshments,  &c.,  and  kept  it  for  about  two 
months.  That  defendant  was  there  frequently  during  that  time ; 
inquired  about  the  business ;  expressed  the  opinion  that  the  occu- 
pant would  do  better  by  and  by,  when  every  thing  was  finished ; 
recommended  him  to  fit  up  the  saloon  somewhat  more  attractively; 
inquired  into  the  amount  of  rent  he  paid ;  and,  by  his  acts  and 
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conversation,  warranted  the  belief  that  he  orally  at  least  assented 
to  Steinfiret's  occupation,  and  to  his  payment  of  rent  to  Willard, 
which  Steinfret  testifies  he  did  pay.  At  about  the  end  of  two 
months  Steinfret  sold  out  to  the  plaintiff;  he  took  possession  and 
occupied,  without  objection,  for  a  month  or  upwards;  the  de- 
fendant was  also  there,  and  knew  of  the  plaintiff's  occupation,  and 
apparently  acquiesced ;  inquired  also  of  him  how  business  waS| 
and  promised  to  have  some  repairs  done,  which  the  plaintiff  re- 
quired for  uses  connected  with  the  saloon. 

Doubtless  there  is  evidence  in  conflict  with  this  testimony,  and 
tending  to  show  that  the  defendant  had  not  let  the  saloon  to  Wil- 
lard  with  the  theatre ;  but  the  jury  were  warranted  in  finding  that 
this  was  such  an  acquiescence  in  the  hiring  by  the  plaintiff)  or  his 
assignor,  as  would  entitle  him  to  occupy  till  the  first  of  May  then 
next,  or  at  least  such  as  would  have  made  the  plaintiff  a  tenant  at 
will  or  by  sufferance,  (1  Bev.  Stat.  744,  §  1  and  §  7,)  and,  in  either 
case,  the  defendant  could  not  terminate  the  tenancy  by  a  forcible 
expulsion  of  the  plaintiff  from  the  premises ;  still  less  did  it  justify 
the  defendant  in  closing  the  entrance  to  the  saloon  with  masonry, 
and  refusing  to  suffer  the  plaintiff  to  remove  his  property  therefrom, 
which  there  was  evidence  tending  to  show,  and  which  we  thinlr 
proved,  the  defendant  did. 

This  view  of  the  subject  also  disposes  of  the  exception  taken  to 
the  refusal  of  the  Judge  to  order  a  nonsuit,  for  although  the  de- 
fendant, more  than  a  month  afterwards,  notified  the  plaintiff -to 
remove  his  goods,  this,  if  it  had  any  proper  effect  upon  the  plain- 
tiff *s  rights,  which  I  doubt,  after  the  defendant's  previous  refusal, 
could  only  affect  the  amount  of  damages  and  not  the  right  of 
action.  ' 

The  only  other  exception  taken  to  the  rulings  of  the  court  on 
the  trial,  relates  to  the  admission  of  evidence  of  the  extent  of  the 
plaintiff's  business ;  the  amount  of  business  done,  and  what  pro- 
portion of  the  receipts  were  profits. 

The  plaintiff  was  engaged  in  keeping  a  restaurant  or  refresh- 
ment saloon.  The  defendant  forcibly  bricked  up  the  entrance  and 
broke  up  the  business.  For  this  the  plaintiff  was  entitled  at  least 
to  a  full  indemnity.  The  good- will  of  that  business  was  wholly 
destroyed.  Now  it  was  certainly  competent  to  prove,  in  some 
manner,  the  nature  and  extent  of  the  injury,  and  the  value  of  the 
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business  was  a  proper  subject  of  estimate  by  the  jury.  It  may 
be  that  a  calculation  of  possible  or  probable  profits,  in  view  of  the 
ordinary  uncertainties  of  business,  would  not  be  allowable.  If 
the  question  objected  to  seemed  to  call  for  such  a  calculation,  it 
was  not  so  answered ;  all  that  was  testified  was,  that  the  "plaintiff 
did  a  pretty  large  business ;"  that  "  the  business  was  good  and 
profitable,"  and  that  "  one-half  the  receipts  were  clear  profit" 

This  general  testimony  to  the  value  of  the  business,  though  not 
specific  enough  to  form  a  very  clear  guide  to  the  value  of  the 
good- will,  imless  followed  by  other  proo^  was,  in  its  nature,  com- 
petent. In  judging  of  the  extent  of  the  injury,  the  plaintiff  had 
a  right  to  place  the  jury,  as  nearly  as  possible,  in  a  situation  to 
know  all  the  facts  and  circumstances  attending  the  transaction, 
and  the  condition  in  which  he  was  before  the  injury,  and  the  effect 
of  that  injury,  as  fully  as  if  they  had  been  actually  cognizant  of 
these  fisu^ts  and  circumstances  as  they  transpired. 

The  judgment  must  be  affirmed,  with  costs. 


John  G.  Gottsbebger,  Jr.,  and  John  F.  O'Nsil,  administrator, 
&c,  of  Francis  O'Neil,  v.  George  J.  Smith,  James  B.  Tatlob, 
and  Charles  B.  Swords. 

A.  WM  appcNiited,  by  a  Surrogate,  adminUtrator,  ad  eoUigendum,  pendiDg  a  contert 
upon  a  will  He  employed  B.,  as  his  agent,  to  eoUect  the  moneys  of  the  estate. 
Subsequently,  B.  was  appointed  administrator,  ad  eoiii^endmm,  in  the  place  of  A. 
At  that  time,  K,  as  agent,  had  a  sum  of  money  in  hand,  eolleeted  for  A.  Upon 
passing  the  aooounts  of  the  latter,  he  was  charged  with  such  sum,  and  K  gaye  him 
a  receipt  for  the  same ;  whereupon,  A.  was  credited  such  amount  K,  upon  bdng 
appointed,  gave  the  usual  bond,  with  the  defendants  Taylor  and  Swords  as  his 
sureties,  conditioned,  among  other  things,  to  aeoount  for  aU  money,  property, 
and  things  in  action,  received  by  him  as  such  collector,  whenerer  required,  4a 

BM,  that  the  sureties  were  responsible  for  the  money  thus  collected  by  R,  as  agent^ 
and  comprised  in  his  receipt  to  the  former  collector,  A. 

Eeidt  by  Hoffman,  Justice,  that  if  tlie  moneys  had  been  in  his  hands,  as  a  debtor  to 
the  estate,  when  he  was  appointed  collector,  the  sureties  would  hare  been  re- 
sponsible, reserving  to  them  the  right  to  prove  that  the  debt  of  the  prineipal-^ 
the  collector — ^was  detente,  as  he  could  have  proven  that  the  debt  of  a  stranger 
not  collectable. 

(Before  Oakut,  Cb.  J.,  HbmcAN  and  Slomov,  J  J.) 
Kay,  1866. 
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Appeal  from  a  judgment,  entered,  upon  the  direction  of  a  Judge 
at  Special  Term  trying  the  cause  without  a  jury,  with  a  stay  of 
proceedings  until  the  decision. 

The  action  is  brought  by  the  plaintiff,  as  administrators,  with 
the  will  annexed,  of  Francis  O'Neil,  deceased,  to  recover  the  sum 
of  $1,897.97,  and  interest  fix)m  February  17th,  1863,  alleged  to  be 
due  to  the  estate  of  said  O'Neil,  from  George  J.  Smith,  the  de- 
fendant, a  former  administrator,  ad  colligendum^  of  the  estate.  The 
action  is  upon  the  bond  given  by  said  Smith,  upon  his  appoint- 
ment as  such  administrator,  with  the  other  defendants  as  his  sure- 
ties. Such  bond  has  been  duly  assigned  to  the  present  plaintifis, 
administrators,  with  the  will  annexed. 

Pending  a  contest  before  the  Surrogate  of  New  York,  as  to  the 
will  of  one  Francis  O'Neil,  Thomas  S.  Henry,  was  appointed  admin- 
istrator, ad  colligendum^  on  the  1st  of  May,  1847.  He  continued 
in  such  office  until  the  16th  of  February,  1850 ;  during  all  which 
time  GFeorge  J.  Smith,  the  defendant^  was  employed  by  him,  and 
acted  as  his  agent,  in  the  collection  of  the  rents  of  the  leasehold 
property,  of  which  the  estate  principally  consisted. 

On  the  15th  of  February,  1850,  these  letters  to  Henry  were  re- 
voked, and  special  letters,  ad  colligendum^  issued  to  the  defendant 
Smith.  Thereupon,  such  defendant  executed  a  bond  to  the  people, 
with  Swords  and  Taylor,  the  other  defendants,  as  his  sureties,  in 
the  penalty  of  $10,000,  conditioned  as  follows :  '^  That  if  he,  tiie 
said  George  J.  Smith,  should  make  a  true  and  perfect  inventory 
of  such  of  the  assets,  of  the  said  deceased,  as  should  come  to  his 
possession  or  knowledge,  and  return  the  same,  within  three  months, 
to  the  office  of  said  Surrogate,  and  should  fidthfuUy  and  truly  ac- 
count for  all  property,  money,  and  things  in  action,  received  by 
him  as  such  collector,  whenever  required  by  the  said  Surrogate, 
or  any  other  court  of  competent  authority,  and  faithfully  deliver 
the  same  to  the  persons  who  should  be  appointed  the  executors  or 
administrators  of  the  said  deceased,  or  to  such  other  persons  as 
should  be  authorized  to  receive  the  same  by  the  said  Surrogate, 
then  the  said  obligation  should  be  void;  otherwise,  to  be  in  foil 
force  and  virtue." 

Smith  continued  to  act  as  such  collector  until  the  11th  of  Janu- 
ary, 1851,  when  letters  of  administration,  with  the  will  annexed, 
were  issued  to  the  present  plaintiffs. 
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Previous  to  his.  appointment,  the  said  Smith,  as  agent  of  Hemrj, 
had  collected,  fix>m  the  leasehold  premises,  rents  to  the  amount  of 
$1,086.90,  which  he  had  not  paid  oyer  to  the  said  Henry,  but  was 
his  debtor  to  that  amount.  After  his  appointment,  and  upon 
Henry's  accounting,  Smith,  at  the  request  of  Henry,  gave  him  a 
receipt  for  the  said  sum  of  $1,086.90. 

-  On  the  28d  of  September,  1850,  Henry  rendered  his  account  to 
the  Surrogate,  upon  citation,  and  was,  thereupon,  decreed  to  pay 
over  to  George  B.  Smith  the  assets,  remaining  in  his  hands  as  ccd- 
lector. 

Upon  the  appointoient  of  the  plaintifb  as  administrators,  they 
cited  Smith  before  the  Surrogate,  who  rendered  his  account,  in 
which  he  charged  himself,  as  such  collector,  with  the  said  sum  of 
$1,086.90,  so  collected  by  him  as  ag^it,  and  as  having  been  re- 
ceived by  him  from  Henry. 

On  the  17th  of  February,  1853,  a  decree  was  made  by  the  Sur- 
rogate, declaring  that  the  whole  amount  of  assets  which  had  oome 
into  Smith's  hands  was  $8,069.49,  in  which  was  included  tiie  said 
sum  of  $1,086.90,  collected  by  Smith  as  agent  of  Henry ;  that  the 
balance  in  his  hands  was  the  sum  of  $1,897.97,  and  adjudging  him 
to  pay  that  balance,  with  interest,  on  such  19th  of  February,  1868u 

Of  these  proceedings,  the  sureties  had  notice. 
«  An  execution  against  Smith  was  returned,  unsatisfied,  previous 
to  the  commencement  of  the  present  action.  The  court,  at  the  trial, 
decided,  that  the  plainti£b  were  entitled  to  judgment,  against  all 
the  defendants,  for  the  sum  of  $1397.97,  with  interest,  amounting, 
in  the  whole,  to  the  sum  of  $1,688.87. 

To  which  decision,  the  defendants  Tayl6r  and  Swords  excepted ; 
and,  thereupon,  judgment  was  rendered  for  the  plainti£Ea,  for  the 
said  last-mentioned  amount,  with  costs. 

The  sureties  insist^  that  they  are  not  responsible  for  the  said 
sum  of  $1,086.90. 

D.  D.  Field,  for  the  plaintifBg. 

E,  W.  SUmghUm,  for  the  defendants,  Taylor  and  Swonls. 

Br  THB  CouBT.  Hoffman,  J.— The  case  has  been  presented 
in  two  aspects.    Fini:  That  the  sureties  are  dearly  bound  by  the 
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teno0  of  their  bond,'far  ^e  $1086.90,  receipted  for  by  Smith,  even 
if  the  questtoQ  is  an  open  one.  Neoct:  That  the  decree  of  the 
Surrogate,  charging  Smith  with  the  amount,  is  conclusive  upon 
them. 

;  FirsL  The  obligation  of  Smith  was,  to  account  for  all  money, 
property,  or  things  in  action  received  by  him  as  collector.  The 
auretiee  covenant  that  he  shall  do  this.  The  money  in  question 
was,  in  contemplation  of  law,  in  Henry's  hands.  He  was  charge- 
able with  it;  and,  doubtless^  was  charged  with  it  upon  passing  his 
accounts.  On  his  accounting,  he  discharged  himself  by  the  re- 
ceipt for  the  amount  given  by  Smith,  as  the  new  collector,  to  him. 
Henry  was  adjudged  to  pay  such  amount  to  Smith.  The  decree, 
then,,  on  the  assumption  that  Henry  had  the  money,  was  a  chose 
in  action,  vested  in  Smith,  for  which  he  was  to  account  When 
the  receipt  was  given,  the  money,  legally  in  Henry's  hands,  was 
received  by  Smith  firom  him  as  collector.  In  legal  intendment^  it 
could  not  have  been  received  in  any  other  capacity. 

In  Saunders,  and  others  v.  Taylor,  (9  Bam.  &  Cress.  95,)  the  defend* 
ant  was  surety  in  a  bond  given  by  one  Hutchins.  The  latter  had 
been  appointed  collector  of  rates  by  the  commissioners  of  sewers. 
The  bond  in  question  recited,  that  he  would  be  entitled  to  receive 
several  rates  and  assessments ;  and  the  conditi<m  was,  to  account 
and  pay  over  to  the  commissioners  for  the  time  being,  all  such 
sums  of  money  as  he  had  already  received,  or  should  thereafter 
receive  by  virtue  of  any  rates,  for,  or  on  account  of,  the  commis- 
sioners. The  plaintiffs  were  appointed  commissioners  on  the  8d 
of  March,  1826,  and  the  bond  was  dated  the  20th  of  May,  1826. 
The  coUector  had  been  also  collector  under  an  appointment  by 
prior  commissioners,  and  as  such,  had  received  rates,  which  were 
in  his  hands  at  the  date  of  his  present  appointment.  It  was  held, 
that  the  present  commissioners  were,  of  course,  entitled  to  the  rates 
collected  before  their  appointment ;  the  reappointed  collector  was 
responsible  to  them,  and  that  a  bond  conditioned  for  the  discharge 
of  the  duties  of  a  reappointed  collector,  would  not  be  applicable 
to  the  whole  duties  of  his  office,  if  confined  to  a  rate  made  and 
collected  under  the  commission  in  force  at  the  time  of  his  appoint- 
ment The  language  might  require,  indeed,  a  more  Umited  con- 
struction. 

The  court  then  examined  the  language  of  the  bond,  and  con- 
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duded,  that  it  extended  to  all  moneys  receiyed  by  Hatchins  as 
ooUector,  by  yirtae  of  any  rate  fixed  by  any  oonuniasioners  of 
sewers. 

It  most  be  noticed,  that  counsel  contended,  that  the  words,  al- 
ready received,  were  satisfied  by  covering  moneys  received  between 
the  8d  of  March,  when  the  existing  commissioners,  the  plaintifb, 
were  appointed,  and  the  26th  of  May,  the  date  of  the  bond  The 
cases  of  collector's  bonds,  which  have  been  referred  to  by  the  de- 
fendants' counsel,  proceed  upon  the  ground  that  the  term  of  office 
being  prescribed  by  law,  the  obligation  of  the  surety  is  solely  to 
respond  for  acts  or  n^lects  during  that  period*  It  is  simply  that 
he  hath  performed  his  duties  fiodthfully,  that  is,  from  the  date  of 
the  next  preceding  appointment  to  that  of  the  bond,  and  will  per- 
form them  fiiithfully,  that  is,  from  the  date  of  the  bond  to  the 
expiration  of  the  term.  (See  TJmkd  States  v.  BckfimTs  Executon^ 
1  How.  268.) 

The  case  of  Kdson  v.  Julian,  (80  Eng.  Law  k  Eq.  Bep.  829,) 
is  to  the  same  effect.  Where  the  limited  period  of  an  appointment 
appears  in  a  bond,  or  is  shown  in  a  pleading,  the  responsibility  of 
a  surety  is  restricted  to  that  period,  unless  otherwise  expressly 
provid^ 

But  no  question  of  a  responsibility  for  former  acts  as  a  former 
collector  arises  in  this  case.  The  question  is,  whether  the  acts 
done,  or  facts  occurring  while  he  was  actually  collector,  make  his 
sureties  liable. 

In  the  case  of  The  Oovemcr  v.  Lee,  (4  Dev.  &  Bat  457,)  claims 
were  put  into  the  hands  of  a  constable,  during  one  particular 
official  year,  and  remained  in  his  hands  uncollected  during  a  sub- 
sequent year,  for  which  he  was  reappointed.  In  an  action  against 
the  sureties  of  the  constable  on  his  bond  of  the  second  year,  it 
was  held,  that  they  were  liable.  His  committing  a  breach  of 
the  prior  bond,  by  neglect  to  collect,  could  not  exempt  his  sure- 
ties from  a  liability  for  a  continued  neglect  during  the  ensuing 
year. 

Indeed,  in  my  opinion,  this  case  might  be  rested  upon  the 
simple  ground,  that  if  Smith  had  been  appointed  collector,  owing 
money  to  the  estate,  the  sureties  would  primAfade  be  responsible 
for  the  due  application  of  the  amount  The  debt  would  be  aasetSb 
All  that  justice  would  require,  would  be,  that  they  should  have 
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the  same  right  to  prove,  in  their  discharge,  that  the  debt  was  des- 
perate at  the  time  of  their  bond,  as  their  principal  would  have  to 
prove  that  the  debt  of  a  third  person  was  not  collectable. 

In  relation  to  the  other  point,  viz. :  the  effect  of  the  Surrogate's 
decree,  our  decision  renders  it  unnecessary  to  pass  upon  it 

Judgment  for  the  plaintiffs  affirmed,  with  costs. 


NATHAinsL  L.  McCrsady,  and  others,  v.  Job  Wright,  and 

another. 

The  eiutoin,  In  the  port  of  New  York,  upon  the  nle  of  grain  \b,  thAt  the  parehaser 

•elects  a  measiirer,  and  the  measurer  so  selected  Is  appointed  by  the  board  of 

measarers  to  perform  the  duty. 
Seld,  that  where  the  measnrement  is^  in  ihct,  made  by  a  measurer  appointed  by  the 

board,  the  custom  is  sabetantially  oompUed  with,  and  it  is  immaterial  whether 

the  measurer  is  selected  by  the  seller  or  purchaser. 
Seld,  that  when  the  quantity  sold  has  been  ascertained  by  such  a  measurement,  and 

the  purchaser  has  an  order  for  the  delivery  of  the  grain,  upon  the  storekeeper, 

in  whose  custody  it  is,  the  delivery,  so  far  as  the  seller  is  concerned,  is  com 

pletei 

(Before  Oakuct,  Gh.  J.,  Homuir  and  SLoiBoif,  J.J.) 
May,  1866. 

The  action  was  brought  for  the  recovery,  with  interest,  of  the 
sum  of  $859.98,  which  the  complaint  alleged  was  a  balance  due  to 
the  plaintiffs,  fix>m  the  defendants,  upon  the  sale  and  delivery  of 
81321}  bushels  of  com. 

The  defendants  offered  to  allow  judgment  to  be  taken  against 
them  for  the  sum  of  $782.50,  with  interest  from  the  1st  of  No- 
vember, 1853.  The  offer  was  not  accepted.  The  answer  admit- 
ted that  the  defendants  had  purchased  of  one  of  the  plaintiff 
P.  Neefus,  a  quantity  of  com,  alleged  to  be  about  3,200  bushels,  at 
the  price  of  84J  cents  per  bushel,  but  averred  that  only  8,037 
bushels  had  been  delivered.  It  set  up  a  payment  of  $1,800,  and 
alleged  that  Neefus  was  the  only  person  entitled  to  maintain  the 
action,  and  that  the  other  persons  in  whose  names  it  was  brought^ 
were  improperly  joined  as  plaintiff 
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The  €aufie  was  heard  brfore  the  Chief  Justice,  and  a  juiy,  in 
October,  1855. 

The  cause,  upon  the  trial,  turned  entirely  upon  the  question,  as 
to  the  quantity  of  bushels  of  com,  in  hct,  delivered. 

A  joint  sale,  by  the  plainti£&  to  the  defendants^  of  a  quantity  of 
com,  in  the  Atlantic  Bond  Stores,  and  supposed  to  be  about  8,200 
bushels,  was  clearly  proved. 

«  All  other  material  facts,  that  were  established  by  the  evidence, 
were  fully  stated  in  the  charge  delivered  to  the  jury. 

When  the  testimony  was  closed,  and  the  counsel  for  both  par- 
ties had  summed  up,  the  Chief  Justice  charged  the  jury,  as  fol- 
lows: 

That  the  fa(!rts  appeared  to  be  substantially,  that  the  plaintiffi 
owned  a  lot  of  corn,  stored  in  Chadbome's  store,  at  Atlantic  Dock, 
Brooklyn ;  that  it  was  sold  to  Wright  &  Losee,  (defendants,)  and  an 
order  for  it  given  by  McCready,  Mott  &  Co.,  which  was  handed,  by 
the  plaintiff  JSTeefus,  to  a  lighterman,  (th^  witness  Conklin.)  That 
the  lighterman  took  the  order  to  the  board  of  measurers  of  grain. 
That  the  practice  is  for  the  president  of  the  board  to  select  a  meas- 
urer, whom  he  sends  to  measure  the  grain.  That  the  first  meas- 
urer, sent  by  the  president,  measured  one  hundred  and  seventy 
bushels.  Mr.  Langdon,  another  measurer  was  then  sent,  and  he 
measured  the  com  put  on  board  the  lighter  Independence,  and 
some  put  into  carts.  That,  by  order  of  Mr.  Neefus,  the  measurer 
(Langdon,)  measured  the  balance  of  the  com,  and  left  it  on  the 
floor  of  the  store  house.  That,  for  the  purposes  of  the  trial,  he 
instructed  the  jury,  that^  upon  such  measurement  by  Langdon,  the 
delivery  to  defendants  was  complete,  and  the  property  in  the  com 
vested  in  them.  According  to  the  measurement  of  Cross,  it  ap- 
peared that  there  were  three  bushels  more  in  the  lighter  Inde- 
pendence, than  was  sent  from  the  store,  according  to  Langdon's 
measurement  Another  lighter  was  sent  by  Conklin,  (the  light- 
erman,) which  took  the  balance  of  the  com.  This  balance  was 
measured,  when  delivered  at  Wilson's  dock,  by  Mr.  Cross,  and 
there  appeared  to  be  ninety-eight  bushels  less  than  the  quantity 
measured  by  Mr.  Langdon,  and  left  in  the  store  house.  That 
the  com  may  have  been  stolen  in  the  store,  or  from  on  board  of 
lighter.  The  question  is  between  the  measurements  of  Langdon 
and  Cross.    If  the  com  left  in  the  store  house,  when  Langdon 
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finished  his  measuring,  654}}  bushels,  the  plaintifiSs  were  entitled  to 
recover  the  amount  they  claimed.  The  custom  appears  to  be,  for 
the  purchaser  to  employ  the  measurer^  and  each  party  pay  half  his 
fees,  and  Ghadbome  testified,  that,  in  delivering  corn  on  an  order 
like  this,  the  balance  left  in  the  store  house  was  transferred  to  the 
purchaser,  which  seems  to  be  the  custom.  The  inquiry  for  the 
jury  was  simply  how  much  com  was  left  on  the  fioor  by  Lang- 
don — the  measurements  differ,  and  the  jury  must  decide  the  quefiF 
tion. 

The  counsel  for  defendants  excepted  to  that  part  of  the  charge, 
whereby  the  Judge  instructed  the  jury  that,  upon  the  measure* 
ment,  by  Langdon,  of  the  com  left  upon  the  floor  of  the  store 
house,  the  delivery  thereof  to  the  defendants  was  complete,  and 
the  property  in  the  com  had  vested  in  them ;  and  also  excepted 
to  that  part  of  the  charge,  whereby  the  Judge  stated  to  the  jury 
that  it  appeared  to  be  the  custom  that^  in  delivering  com  on  an 
order  like  that  in  question,  the  balance,  measured  and  left  in  the 
store  house,  was  transferred  to  the  purchaser. 

The  jury  thereupon  found  a  verdict  for  the  plaintifla,  far 
$975.86,  being  the  full  amount  claimed  by  them. 

Upon  a  case  containing  the  proceedings  upon  the  trial,  the  de- 
fendants moved  for  a  new  trial  at  Special  Term. 

The  motion  was  denied,  and  the  defendants  appealed  from  the 
order,  and  from  the  judgment 

The  cause  was  now  heard  upon  this  appeal 

B,  W.  Bonney^  for  the  defendants. 

E.  W.  SoughUm,  for  the  plainti^k 

By  the  Court.  Slosson,  J. — ^The  only  question  of  conse- 
quence is  whether  the  order  on  the  storekeeper  for  delivery  of  the 
corn,  having  been  handed  by  the  plaintiffs  to  Conklin  the  lighter- 
man, instead  of  defendants,  and  the  plaintiff  having  employed 
him  to  carry  away  the  grain,  instead  of  leaving  that  to  be  done 
by  the  defendants,  relieves  the  defendants  from  the  measurement 
made  in  the  store  by  direction  of  the  board  of  measurers.  The 
custom  proved  is  for  the  purchaser  to  employ  the  measurer. 
That  custom,  carried  out  in  this  instance,  would  have  resulted  in 
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the  employment  of  a  measurer  by  the  board  of  measurers  in  ex- 
actly the  way  in  which  the  measurer  was  in  &ct  employed.  The 
£aci  that  the  order  was  handed  to  the  president  of  the  board  by 
Conklin,  instead  of  by  defendants  themselves,  is  of  no  practical 
importance.  Then  was  Conklin  the  plaintiff'  agent,  and  not  the 
agent  of  defendants,  to  carry  the  grain  from  the  Atlantic  Docks 
to  Williamsburgh. 

The  grain  was  delivered  to  him  at  the  docks,  and  defendants 
pud  his  lighterage.  We  think  that  they  adopted  his  acts,  and 
recognized  and  ratified  his  agency. 

The  measuring  off  the  grain,  and  leaving  it  in  the  store  house, 
was  a  delivery  to  the  purchaser,  according  to  the  custom.  All 
the  com  that  was  left  on  the  floor  was  delivered  on  board  the 
lighter. 

The  difference  between  the  parties  arises  from  a  difference  be- 
tween the  measurement  at  the  store  and  that  made  on  the  arrival 
of  the  grain  at  Williamsburgh.  The  question  which  was  correct 
was  left  to  the  jury,  and  they  have  found  for  the  plaintifb  for  the 
whole  amount 

We  think  the  question  was  properly  put  to  the  jury,  and  with 
proper  instructions. 

Order  denying  new  trial  affirmed,  with  costs. 

Judgment  for  plaintiff. 


Niw  York  and  Virginia  Stats  Stock  Banc  v.  R  T.  EL 

Gibson,  and  others. 

Eridence  to  proye  tliat  the  aeeeptaaoe  of  a  biU  of  ezchange  was  obtained  by  a  lalae 
representation  of  existing  (acts  is  admkdble,  altiiough  not  accompanied  by  an 
offer  to  prove  that  the  misrepresentation  was  known  to  the  holder.  It  is  soffi' 
dent  to  oast  upon  the  holder  the  burden  of  proving  a  valnable  oonaderation. 

The  stockholders  of  an  incorporated  bank,  however  few  in  number,  are  eompetent 
witnesses  on  behalf  of  the  corporation. 

The  provisions  of  the  Revised  Statutes  "  of  pronussory  notes  and  bills  of  exchange,* 
embrace  aU  bills,  wherever  drawn,  that  are  to  be  accepted  and  paid  within 
this  state. 

To  render  the  drawee  of  a  bill  Hable  as  an  acceptor  upon  a  promiie  in  writing  to 


NEW  YORK-JUNE,  1856.  676 


Keir  Tork  ftnd  VirginU  Stot*  Stock  Buk  t.  Oibwa. 

^^M  _  _  II  iHii     ■ ■ 1 1-  -■ 

accept,  under  section  8  of  the  Statnte,  the  promiae  most  be  unconditional,  and 

if  conditional  "vhen  made,  it  is  not  rendered  binding  by  a  subsequent  pe^ 

fonnance  of  the  condition. 
Under  section  10  of  the  Statute,  no  action  can  be  maintained  to  recover  damages 

for  the  refusal  to  accept  a  bill,  except  by  the  person  to  whom  the  drawee  had 

promised  to  accept  it,  and  who»  upon  the  fidth  of  such  promise,  had  drawn  or 

negotiated  the  bill. 
The  mere  fact  that  the  drawee  has  fbnds  of  the  drawer  creates  no  obligation  to  accept 

a  bill  which  a  payee  or  end(»8ee  can  enforce. 
An  acceptance  procured  by  a  fslse  representation  is  not  rendered  yalid  by  the 

fiMt  that  the  acceptor  was  legally  bound  to  accept  a  former  bill  of  the  same 

amount 
Kew  trial,  costs  to  abide  CTcnt 

(Before  Dun,  Bobwobtb  and  SioMOir,  J  J,) 
Heard,  March ;  decided,  Jnne^  186C 

This  was  an  action  by  the  plaintifis,  as  endorsees,  against  the 
defendants,  as  acceptors  of  two  bills  of  exchange  for  $10,000,  each 
drawn  upon  them  by  one  Aaron  A.  Kagy.  The  bills  were  in  all 
respects  alike.  They  were  dated  on  the  23d  January,  1854,  and 
were  payable  thirty  days  after  date,  to  the  order  of  Arnold  Don- 
levy  k  Co.,  by  whom  they  were  endorsed  to  the  phuntiffis. 

The  defence,  substantially,  was,  that  the  acceptances  were  ob- 
tained by  fiJse  and  fraudulent  representations,  made  by  Kagy, 
the  drawer,  to  the  defendants,  and  that  the  plaintifib  were  not  bond 
Jide  holders  for  a  valuable  consideration. 

The  cause  was  tried  before  Campbell,  J.,  and  a  jury,  in  May, 
1855. 

The  following  are  the  material  facts,  undisputed  and  contro- 
verted, upon  which  the  questions  of  law  arose  that  were  deter- 
mined by  the  court  at  General  Term. 

Eagy,  the  drawer  of  the  bills,  was  a  large  purchaser  of  hogs,  in 
the  State  of  Ohio,  which,  by  agreement  between  him  and  the  de^ 
fendants,  merchants  in  this  city,  he  was  in  the  habit  of  consigning 
to  them  for  sale,  on  his  account ;  and  to  enable  him  to  make  his 
purchases,  the  defendants,  in  the  autumn  of  1853,  had  furnished 
him  with  letters  of  credit,  by  which  he  was  authorized  to  draw 
upon  them  to  the  amount  of  $52,000  and  upwards.  In  the  month 
of  December,  1853,  this  credit,  by  the  drafts  which  Kagy  had 
drawn,  and  the  defendants  had  accepted,  was  more  than  exhausted, 
and  being  desirous  to  make  further  purchases,  he  applied  to  a  Mr. 
Beber,  one  of  the  owners,  and  president  of  the  bank,  the  plaintiff 
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in  the  action,  to  discount  for  him  two  bills,  drawn  by  him  on  the 
defendants,  for  the  sum  of  $10,000  each,  dated  Lancaster,  Ohio, 
January  2,  1854,  payable  thirty  days  after  date,  to  hk  own 
order,  at  the  office  of  Arnold,  Dunleyy  &  Co.,  N.  Y.,  and  endorsed 
by  himself  and  four  other  persons.  The  application  was  made  on 
the  day  the  bills  bore  date,  but  Beber  then  declined  to  make  the 
loan,  because  he  was  not  furnished  with  proof  that  the  defendants 
had  given  to  Kagy  an  authority  to  draw.  Four  or  five  days 
thereafter,  as  Iteber  aud  Kagy  testified,  Elagy  produced,  and  left 
with  Beber,  a  letter  from  the  defendants,  addressed  to  Kagy,  by 
which  they  agreed  to  accept  his  drafts  for  $20,000,  upon  his  re- 
mitting to  ihem,  in  currency  or  bills  of  lading  for  ho^  the  fiill 
amount  for  which  he  drew ;  and  Kiigy  also  swore  that  he  received 
from  the  defendants  a  telegraphic  dispatch  to  the  same  effect 
Upon  this  evidence,  Beber  made  the  advance  requested,  by  dis- 
counting the  bills  that  were  offered,  which  he  transmitted  to  Ar- 
nold, Dunlevy  &  Co.,  the  agents  of  the  bank  in  this  city,  to  be 
presented  to  the  defendants  for  acceptance  and  payment  The 
defendants  refused  to  accept  the  bills,  upon  the  ground  that  thej 
were  not  furnished  with  proper  bills  of  lading,  showing  that  the 
required  number  of  hogs  had  been  shipped,  so  as  to  enable  them, 
from  the  proceeds  of  sales,  to  meet  their  acceptances  at  ihaturity. 
In  consequence  of  this  refusal,  Kagy  came  to  this  city,  and,  on  the 
28d  of  January,  obtained  from  the  defendants,  their  acceptances 
upon  the  bills  in  suit,  which  he  delivered  to  Arnold,  Dunlevy  & 
Co.,  to  whose  order  they  were  made  payable,  as  the  agents,  and 
for  the  benefit  of  the  plaintiff.  Arnold,  Dunlevy  k  Co!  retained 
the  bills  first  drawn,  and  caused  them  to  be  regularly  protested  for 
non-payment,  as  well  as  non-acceptance,  but  it  did  not  appear 
that  any  proceedings  had  been  taken  against  the  endorsers,  whoee 
names,  there  was  evidence  tending  to  show,  were  forged. 

The  controverted  questions  of  fact  were. 

First  Whether  the  defendants  had  written  the  letter,  upon  the 
faith  of  the  contents  of  which,  the  bills  drawn  at  Lancaster  had  been 
discounted  by  Beber.  To  show  that  no  such  letter  could  have 
been  written  by  them,  the  defendants  gave  in  evidence  other  let- 
ters, sent  by  them  to  Elagy,  early  in  January,  1854,  the  contents 
of  which  were  alleged  to  be  wholly  inconsistent  with  the  sap- 
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position  that  they  had  given  him  any  authority  to  draw  beyond 
the  amount  of  the  original  credit. 

SeconcL  Whether  any  false  representations  were  made  by  Kagy, 
by  which  the  defendants  were  induced  to  accept  the  drafts  in  suit. 
Upon  this  question,  the  evidence,  on  the  part  of  the  d^ndanta 
was,  that  Gibson,  one  of  the  defendants,  had  accepted  the  drafts 
in  the  name  of  the  firm,  upon  the  positive  assurance  of  Kagy  that 
he  had,  at  that  time,  three  thousand  hogs,  which  were  on  their 
way  to  New  York,  and  would  arrive,  and  be  delivered  to  the  de- 
*fendants,  in  the  course  of  a  few  days ;  and  evidence  was  given 
tending  to  show  that  no  such  hogs  were  ever  received  by  the  de- 
fendants, and  that,  not  including  the  bills  in  suit,  their  advances 
to  Kagy  exceeded,  by  more  than  $60,000,  the  proceeds  of  the  sales 
of  the  hogs  received  by  them. 

Lastly.  It  was  insisted,  on  the  part  of  the  plaintifl^  that  the  de- 
fendants were  in  possession,  in  the  month  of  January,  of  asuf&cient 
number  of  hogs  to  meet  the  first  drawn  bills,  and  which  Kagy  had 
consigned  to  them  for  that  purpose.  On  this  question  many  wit- 
nesses were  examined,  and  there  was  a  serious  conflict  in  the  tes- 
timony. 

Of  the  exceptions  taken  during  the  trial,  it  is  necessary  to  men- 
tion the  following : 

The  counsel  for  the  defendants,  the  case  stated,  ©flFered  to  intro- 
duce further  evidence,  tending  to  prove  that  the  representations 
made  by  Kagy  to  the  defendants,  upon  the  faith  of  which  they 
were  induced  to  accept,  and  did  accept,  the  bills  upon  which  the 
action  was  brought,  were  fidse  and  fraudulent,  but  the  <^unsel  for 
the  plaintiff  objected  to  the  evidence,  unless  the  facts  were  brought 
to  plaintiffs*  knowledge,  and  the  court  sustained  the  objection. 
The  counsel  for  the  defendants  excepted  to  the  decision. 

It  was  proved  that  the  -plaintiffs'  bank,  which,  it  <was  admitted, 
was  incorporated,  was  wholly  owned  by  ^e  president,  Beber,  and 
by  Mr.  Arnold,  of  the  firm  of  Arnold,  Dunlevy  &  Co.,  and  both, 
although  their  competency  was  objected  to  by  the  counsel  for  the 
defendants,  were  admitted  as  witnesses  on  behalf  of  the  corpora- 
tion.   This  decision  was  also  excepted  to. 

When  the  testimony  on  both  sides  was  closed,  the  Judge  deliv- 
ered to  the  jury  the  following  charge : — 

This  action  is  brought  to  recover  the  amount  of  $20,000,  being 
D-— V.  87 
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two  drafts  of  $10,000  each,  drawn  by  a  man  named  Kagj,  and 
accepted  by  the  defendants,  on  or  about  the  27th  day  of  January, 
1854.  It  is  contended,  by  the  defendants,  that  these  drafts  were 
accepted  by  them  under  fraudulent  representations,  made  by  Kagy, 
and  that  there  was  no  consideration,  for  such  acceptances,  paid  by 
Kagy,  and  that  no  sufficient  consideration  was  paid  by  plaintiff 
and  that  plaintiff  parted  with  nothing,  and  gave  no  value,  so  as 
to  entitle  the  plaintiffs  to  recover,  as  band  Jide  holders.  To  un- 
derstand the  precise  question,  it  is  necessary  to  recur,  first,  to  the 
precise  relations  of  Kagy  and  the  defendants,  on  the  6th  of  Janu- 
ary, 1854.  The  letters  of  credit  had  then  expired,  and  there  was 
no  obligation,  on  the  part  of  the  defendants,  to  accept,  growing  out 
of  these  letters.  I  need  hardly  observe,  that,  by  the  statutes  of  this 
state,  where  a  man  gives,  in  writing,  an  unqualified  undertaking  to 
accept,  that  he  is  bound  by  such  agreement,  and  the  holder  of  a 
draft,  obtained  in  good  faith,  could  recover,  even  though,  after- 
wards^ on  presentation,  there  should  be  a  refusal  to  accept 

To  which  last  proposition,  and  instruction  to  the  jury,  the  coun- 
sel for  the  defendants  then  and  there  excepted. 

The  letters  of  credit,  then,  being  expired  before  the  6th  of  Jan- 
uary, when  the  drafts  of  date  of  2d  of  January  were  discounted, 
it  becomes  important  to  see  what  other  new  agreement  or  promise, 
if  any,  had  been  made  by  the  defendants.  It  is  claimed,  by  the 
plaintifiEs,  that  the  drafts  of  2d  January  were  discounted  on  the  6th 
of  January,  on  the  faith  of  a  letter  produced,  from  the  defendants 
to  Kagy,  promising  to  accept  further,  on  receipt  of  bills  of  lading 
of  hogs,  or  on  remittance  of  Ohio  currency.  Now,  if  such  a  letter, 
written  by  defendants,  was  produced,  and  shown  to  Eeber,  and 
the  drafts  of  2d  of  January  were  discounted  on  the  faith  of  it,  and 
if,  after  the  6th  of  January,  hogs  in  value  equal  to  the  amount  of 
the  drafts  were  sent  forward  by  Kagy,  and  which  were  intended 
and  designed  to  comply  with  the  terras  of  the  letter  shown  them, 
then  there  would  be  a  liability,  on  the  part  of  the  defendants,  on 
the  drafts  of  2d  of  January,  if  the  hogs  came  to  hand  and  were 
received  by  defendants,  even  though  the  shipping  receipts  were 
informal  in  their  terms. 

To  which  last  proposition,  and  instruction  to  the  jury,  the  coun- 
sel for  the  defendants  then  and  there  excepted. 

K,  however,  as  contended  by  the  defendants,  the  hogs  forwarded 
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afker  the  6tli  of  January  were  forwarded  specially  in  fulfilment  of 
previons  contracts,  then  there  would  not  be  an  obligation,  on  the 
part  of  the  defendants,  to  accept.  It  is  farther  contended,  by  de- 
fendants, that  no  such  letter,  as  that  claimed  by  the  plaintifb  to 
have  been  shown  on  the  6th  of  January,  was  ever  written  by  them ; 
that,  if  such  a  letter  was  shown,  it  was  not  genuine.  Of  course, 
you  will  consider  all  the  evidence  bearing  on  this  point,  and  deter- 
mine whether  or  not  there  was  a  genuine  letter  written  by  defend- 
ants, and  produced,  and  shown  on  the  6th  of  January. 

To  which  last  proposition,  and  instruction  to  the  jury,  the  coun- 
sel for  the  defendants  then  and  there  excepted. 

If  there  was  no  such  genuine  letter,  then  there  can  hardly  be  a 
pretence  that  the  defendants  were  in  any  way  bound  to  accept  the 
drafts  of  date  of  2d  of  January. 

It  is  important  to  look  at  these  previous  transactions,  because, 
if  there  was  an  obligation,  on  the  part  of  the  defendants,  to  accept 
the  drafts  of  2d  of  January,  then  that,  of  itself,  would  form  a  good 
and  adequate  consideration  for  the  acceptance  of  the  bills  now  in 
suit-^- 

To  which  last  proposition,  and  instruction  to  the  jury,  the  coxm- 
sel  for  the  defendants  excepted — 

And  the  plaintiffe  would  be  entitled  to  recover  on  them,  even 
though  Kagy  may  have  made  promises  which  he  did  not  fulfil,  or 
representations  which  were  false,  in  order  to  procure  their  accept- 
ance, if  such  promises  and  representations  were  made  by  Kagy 
without  any  knowledge,  notice,  or  procurement  of  the  plaintifife, 
or  the  agents  in  this  city. 

To  which  last  proposition,  and  instruction  to  the  jury,  the  coun- 
sel for  the  defendants  then  and  there  excepted. 

If  you  should  be  of  opinion  that  there  was  no  obligation,  on  the 
part  of  the  defendants,  to  accept  the  drafts  of  2d  of  January,  then 
you  will  consider,  further,  as  to  the  transactions  connected  with  the 
acceptance  of  the  bills  in  suit. 

K  there  was  no  previous  obligation  to  accept,  and  the  defendants 
accepted  the  bills  in  suit  solely  upon  representations  of  Kagy,  which 
were  false,  then  the  plaintiffs  cannot  recover,  unless  the  bills  were 
taken  by  plaintiffe  without  notice  of  such  fraudulent  representations, 
and  they  paid  value  at  the  time,  or  gave  up  other  security,  or  other 
thing  of  value,  or  lost  security  which  they  held  at  the  time. 
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It  IB  not  pretended  that  any  money  was  paid  at  the  time  by 
plaintifis,  and,  UB  1  understand,  it  is  not  cltdmed  that  the  shipping 
receipts  were  of  any  particular  value ;  but  it  is  insisted  that  the 
plaiutiffs  lost  their  remedy  against  the  endorsers  on  the  bills  of 
2d  of  January.  If  the  bills  in  suit  were  treated  by  the  defendants, 
and  the  agents  of  the  plaintifib  in  New  York,  as  extensions  of  the 
drafts  of  the  2d  of  January,  the  time  for  payment  would  be  ex- 
tended to  the  defendants,  and  the  endorsers  would  be  discharged. 

To  which  last  proposition,  and  instruction  to  the  jury,  the  coun- 
sel for  the  defendants  then  and  there  excepted. 

K  they  were  not  extensions,  but  an  independent  transaction,  then 
time  was  not  given  to  defendants,  and  plaintiffs  sustained  no  loss, 
as  no  liability  of  the  endorsers  would  be  taken  away. 

Again,  if  the  representations  of  Kagy  were  substantially  true, 
then  the  plaintiff  can  recover  on  the  bills,  independent  of  any 
previous  transaction. 

To  which  last  proposition,  and  instruction  to  the  jury,  the  coun- 
sel for  the  defendants  then  and  there  excepted. 

Or,  if  defendants  accepted  the  bills,  not  on  the  faith  of  Kagy^s 
representations,  but,  relying  on  Kagy 's  promises  to  furnish  the  hogs, 
or  upon  the  sufficiency  of  the  guarantee,  the  plaintiff  are  entitled 
to  recover. 

To  which  last  proposition,  and  instruction  to  the  jury,  the  coun- 
sel for  the  defendants  then  and  there  excepted. 

And  after  the  charge,  so  delivered  to  the  jury,  a  verdict  was 
rendered  by  them  in  favor  of  the  plaintiff,  against  the  defendants, 
for  the  sum  of  $21,779.73,  being  the  amount  of  the  two  acceptances 
sued  on,  with  interest 

The  defendants  appealed  from  the  judgment  entered  on  the  ver- 
dict, and  the  cause  was  heard,  upon  a  case  containing  the  proceed- 
ings upon  the  trial. 

W.  A.  Butler  and  F.  B.  CuUing,  for  defendanta 

-E  PierrqpovU  and  D,  Lord^  for  plaintiife. 

. 
By  the  Court.    Duer,  J. — ^Many  exceptions  were  taken  on 

the  trial,  to  the  ruling  of  the  Judge,  upon  questions  of  evidence, 

which  the  conclusions,  at  which  we  have  arrived  in  relation  to  his 

charge,  render  it  unnecessary  to  consider.    It  is  not  at  all  probable 
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that,  upon  the  new  trial  which  it  will  be  our  duty  to  grant,  the 
same  questions  will  again  be  raised. 

There  are,  however,  one  or  two  exceptions  which  it  wiU  be  ex- 
pedient  to  notice. 

We  think  that  the  rejection  by  the  Judge  of  the  evidence  that 
was  oflFered  to  prove  that  the  representations  made  by  Kagy  to 
defendants,  upon  the  faith  of  which  they  were  induced  to  accept 
the  bills  in  suit,  were  false  and  fraudulent,  was  an  error.  The  re- 
jection was  upon  the  ground  that  it  was  also  necessary  to  show, 
that  the  facts  meant  to  be  proved  were  known  to  the  plaintiff,  but 
unless  the  plaintiffs  were  holders  of  the  bills  in  suit  for  value,  their 
knowledge  of  the  facts  was  unimportant  Had  it  been  admitted, 
or  incontrovertibly  proved  that  they  were  such  holders,  the  rejec- 
tion of  the  evidence  would  have  been  proper,  but  so  long  as  their 
right  to  be  protected  as  such  holders  was  controverted,  the  evi- 
dence was  clearly  admissible.  It  was  admissible  for  the  purpose 
of  proving  the  fraud  of  Kagy,  and  of  throwing  upon  the  plain- 
tiffs the  burden  of  proving  the  consideration  upon  which  they  had 
received  the  bills. 

We  think,  also,  that  Beber  and  Arnold,  notwithstanding  they 
were  the  sole  proprietors  of  the  bank  in  whose  names  the  action 
is  brought,  were  properly  admitted  as  witnesses.  We  are  unable 
to  see  upon  what  grounds,  in  consistency  with  the  decision  of  this 
court  in  the  case  of  Tfie  Washington  Bank  v.  Pahner^  (2  Sand£ 
S.  C.  Rep.  686,)  and  of  the  Court  of  Appeals  in  that  of  The 
MoTdgomery  County  Bank  v.  Marshy  (8  Selden,  488,)  they  could 
have  been  excluded.  When  the  action  is  brought  in  the  name 
of  a  bank,  the  stockholders,  however  few  in  number,  are  not  par- 
ties to  the  action,  nor  is  it  for  their  immediate  benefit,  that  it  is 
prosecuted.  They  have  no  immediate  personal  right  to  the  moneys 
that  are  sought  to  be  recovered,  but  in  all  cases,  those  moneys  be- 
long to  the  bank  as  a  corporation,  and  the  interest  of  the  stock- 
holders is  future  and  contingent. 

I  pass  now  to  the  charge  of  the  Judge. 

He  submitted  to  the  determination  of  the  jury  the  following 
questions  of  fact: — ^Whether  the  drafts  of  the  2d  of  January  were 
discounted  by  the  plaintifis  upon  the  faith  of  the  letter  alleged  to 
have  been  written  by  the  defendants  to  Kagy,  by  which  they 
promised  to  accept  his  drafts  upon  his  remittance  of  bills  of  lading 
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of  hogs,  or  of  Ohio  currency.  Whether,  in  compliance  with  the 
terms  of  the  letter,  hogs,  equal  in  value  to  the  amount  of  the 
drafts  were  in  fact  sent  forward  by  Kagy,  and  received  by  the 
defendants  previous  to  their  acceptance  of  the  bills  in  suit. 
Whether  their  acceptance  of  the  bills  in  suit  was  procured  by 
false  representations  or  promises  made  by  Kagy,  and  whether 
the  plaintiJSs,  without  notice  of  such  fSdse  representations  or 
promises,  parted  with  value  when  they  received  the  bills  in  suitj 
or  at  that  time  gave  up,  or  lost  their  remedy  upon,  any  other  secu- 
rity. And  in  instructing  the  jury  as  to  the  law  applicable  to  these 
questions,  the  learned  Judge,  in  eflfect,  told  them,  that  if  they  were 
satisfied  that  the  letter  in  question,  was,  in  fact,  written  by  the  de* 
fendants,  and  that  the  plaintiffs  had  advanced  their  money  upon 
the  faith  of  the  promise  that  it  contained,  and  that  the  terms  of 
the  letter  had  been  substantially  complied  with,  then  the  defend- 
ants were  boimd  to  accept  the  drafts  of  the  2d  of  January,  and 
that  this  obligation  was  alone  a  full  consideration  for  the  accept- 
ance by  the  defendants  of  the  bills  in  suit,  so  as  to  entitle  the 
plaintiflS  to  recover,  even  upon  the  supposition,  that  the  accept 
ance  of  the  defendants  upon  the  bills  had  been  procured  by  iBraud^ 
and  that  the  plaintifis  had  parted  with  no  value  or  security  when 
they  received  them.  We  have  found  ourselves  unable,  after  a  re- 
peated perusal,  to  give  any  other  interpretation  to  the  charge  than 
that  which  has  now  been  stated,  and  we  are  satisfied  that,  if  &ith» 
fully  reported,  it  was  in  this  sense  that  it  must  have  been  und^- 
stood  by  the  jury. 

If  the  jury  had  been  required  to  answer,  separately,  the  ques- 
tions of  fact  that  were  submitted  to  them,  and  had  found  that  the 
acceptances  of  the  defendants  were  not  procured  by  fraud,  or  that 
the  plaintiffs  were  bond  fide  holders,  for  value,  their  verdict,  un- 
less it  could  have  been  set  aside  as  against  evidence,  would  have 
entitled  the  plaintiff  to  the  judgment  which  they  claim,  but  it  is  a 
general  verdict  only  that  was  rendered  by  the  jury,  and  this  may 
have  proceeded  upon  the  sole  grounds  that  the  plaintiffs  had  ad- 
vanced their  money  upon  the  faith  of  the  letter,  and  that  the  terms 
of  the  letter  had  been  complied  with.  Hence,  if  they  were 
wrengly  instructed  as  to  the  law  applicable  to  these  facts,  their 
verdict,  whether  sustained  by  the  evidence  or  not,  must  be  set 
aside  for  the  misdirection  of  Uie  Judge.    That,  to  this  extent,  the 
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jury  were  wrongly  instructed,  is  tlie  conclusion  to  which  our  re- 
flections, and  examination  of  the  law,  have  led  us. 

Conceding,  for  the  purposes  of  this  decision,  that  the  facts  relied 
on,  as  creating  the  obligation  were  fully  proved,  we  are  of  opinion 
that  the  defendants  were  not  bound  to  accept  the  drafts  of  the  2d 
of  January ;  and  if  we  concede  that  this  obligation  existed,  we  are 
of  opinion  that  it  was  not  alone  sufficient  to  entitle  the  plaintiff  to 
recover  in  the  present  action. 

If  the  defendants  were  liable  at  all,  by  force  of  a  promise  to  ac- 
cept the  drafts  of  the  2d  of  January,  they  were  so,  either  upon  the 
ground  that  the  promise  was  equivalent  to  an  actual  acceptance, 
or  made  them  answerable,  in  damages,  for  their  refusal  to  perform 
it,  and  we  can  see  no  reason  for  doubting  that  it  is  by  the  provis- 
ions of  the  Revised  Statutes  relative  to  bills  of  exchange,  that  the 
question  of  their  liability  upon  either  ground,  must  be  determined. 
Those  provisions  manifestly  embrace  all  bills,  wherever  drawn, 
that  are  to  be  accepted  and  paid  within  this  state  ;*  and  were  the 
terms  of  the  statute  less  explicit  than  they  are,  the  general  rule  of 
law  would  lead  us  to  the  same  conclusion :  that  the  validity  of  a 
promise  to  accept  a  bill  of  exchange,  depends  upon  the  law  of  the 
place  where  the  bill  is  to  be  accepted  and  paid.  Such  was  the 
express  decision  of  the  Supreme  Court  of  the  United  States,  in 
the  case  of  Boyce  v.  Edwards^  (4  Peters,  111,)  and  we  deem  it  need- 
less to  refer  to  any  other  authorities.  The  bills  which  the  defend- 
ants, in  that  case,  had  promised  to  accept,  were  drawn  in  Georgia, 
but  were  to  be  accepted  and  paid  in  South  Carolina,  and  the  court 
held,  that,  as  the  contract  was  to  be  executed  in  South  Carolina, 
the  law  of  that  state  governed  its  construction. 

The  only  statutory  provisions  which  are  applicable  to  the  ques- 
tion, are  found  in  the  8th  and  10th  sections  of  the  title,  in  the 
Revised  Statutes,  "  Of  promissory  notes  and  bills  of  exchange." 
(1  B.  S. p.  768.)  The  8th  section  declares  that  "an  unconditional 
promise,  in  writing,  to  accept  a  bill  before  it  is  drawn,  shall  be 
deemed  an  actual  acceptance  in  fevor  of  every  person  who,  upon 
the  faith  thereof,  shall  have  received  the  bill  for  a  valuable  con- 
sideration," and  the  10th  section,  in  effect,  gives  a  right  of  action 
to  "  any  person  to  whom  a  promise  to  accept  a  bill  may  have  been 

*  Vide  BlakiMton  y.  Jhidley,  ante  p.  878. 
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made,  and  who,  upon  the  faith  of  such  promise,  shall  have  drawn 
or  negotiated  the  bill,  to  recover  damages  of  the  party  making  such 
a  promise,  upon  his  refusal  to  accept  such  bill."  If  the  defend- 
ants were  bound  to  accept  the  bills  of  the  2d  of  January,  thej 
were  so  by  force  of  the  provisions  in  one  or  other  of  these  seo- 
tions;  that  is^  either  as  actual  acceptors,  or  upon  their  refusal  to 
accept;  and  if  the  evidence  shows  that  these  provisions  cannot  be 
applied  to  create  the  obligation,  it  is  a  necessary  conclusion  tiiat 
none  existed.  It  is  needless  to  inquire  whether  the  defendants 
would  have  been  liable,  at  common  law,  for  the  new  statutory  pro- 
visions, as  the  terms  in  which  they  are  expressed,  and  the  original 
notes  of  the  revisers,  plainly  show,  were  designed  to  supersede 
the  rules  of  the  common  law,  and  to  rescue  the  whole  subject  of 
the  acceptance  of  bills,  foreign  as  well  as  inland,  from  the  difficul- 
ties in  which  conflicting  decisions  had  involved  it  (3  Bev.  Stat 
2  ed.,  revisers*  note,  p.  609.) 

Looking,  then,  at  the  evidence  in  the  case,  and  giving  to  it  that 
construction  upon  which  the  counsel  for  the  plaintiff  have  insisted, 
it  83ems  to  us  exceedingly  clear,  that  the  defendants  were  not  lia- 
ble to  the  plaintiffs  upon  the  drafts  of  the  2d  of  January,  either  as 
actual  acceptors,  or  for  their  refusal  to  accept  them.  They  were 
not  liable,  as  acceptors,  under  §  8,  since  their  promise  to  Kagy, 
although  in  writing,  was  not,  as  the  statute  requires,  unconditional, 
but  was  subject  to  the  condition  precedent  of  a  timely  remittance 
of  bills  of  lading,  or  of  Ohio  currency.  Nor  can  it  be  said  that 
the  nature  of  the  promise  was  at  all  changed  by  the  allied  &ct, 
that  the  condition  upon  which  it  depended  was  substantially  per* 
formed.  To  create  a  liability  to  third  persons,  under  the  statute, 
it  is  plainly  necessary  that  the  promise,  upon  the  faith  of  which 
they  advance  their  funds,  shall  be  unconditional  in  its  original 
form — ^not  be  freed  from  a  condition  annexed  to  it  by  a  subse- 
quent act,  or  event  Hence,  although  the  performance  of  the  con- 
dition annexed  may  have  rendered  the  promise  of  the  defendants 
absolute  ia  respect  to  Kagy,  we  cannot  hold  that  it  operated  to 
alter  or  enlarge  the  rights  of  the  plaintiff. 

Nor  can  we  hold  that  the  defendants  rendered  themselves  liable 
to  the  plaintifib  under  §  10  of  the  statute,  by  their  refusal  to  ac* 
cept  the  bills  of  the  2d  of  January  in  conformity  to  their  promise ; 
for  although,  by  the  terms  of  that  section,  the  promise  to  which  it 
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refers  is  not  required  to  be  in  writing,  or  nnoonditiona],  yet  it  is 
only  by  the  persoti  to  whom  the  promise  was  made,  and  who,  npon 
the  &ith  of  it,  shall  have  drawn  or  negotiated  a  bill,  that  an  action 
for  the  recovery  of  damages,  upon  a  refusal  to  accept,  can  be 
maintained.  Here,  the  promise  of  the  defendant  was  made,  not  to 
the  plaintiff,  but  to  EJigy,  and  it  was  not  by  the  plaintiffs  that  the 
bills  were  either  drawn  or  negotiated.  It  is  true,  they  were  en- 
dorsed by  the  cashier  of  the  plaintiff,  but  they  were  endorsed  to 
Arnold,  Dunlevy  &  Co.,  merely  as  agents  for  collection,  and  not 
for  a  valuable  consideration ;  they  were  not  negotiated,  within  the 
meaning  of  the  law,  for  the  title  remained  in  the  plaintifik. 

It  may  possibly  be  said,  that,  as  the  defendants  were  in  posses- 
sion of  adequate  funds,  when  the  bills  of  the  2d  of  January  were 
presented  for  their  acceptance,  this  fact  was  alone  sufficient  to  cre- 
ate an  obligation  to  accept  them,  but  the  law  is  well  settled,  that 
although  the  refusal  of  the  drawee  to  accept,  who  has  funds  in  his 
hands  which  he  ought  to  apply  to  the  payment  of  the  bill,  may 
render  him  liable  in  damages  to  the  drawer,  there  is  no  such  priv- 
ity between  him  and  the  holder  of  the  bill,  as  can  entitle  the  latter 
to  maintain  an  action  against  him. 

A  bill  of  exchange,  in  the  proper  sense  of  the  term,  never  ope- 
rates as  an  assignment  of  the  fund  against  which  it  is  drawn,  and 
when  there  has  been  no  binding  promise  to  accept,  and  no  ex- 
press agreement  by  which  a  trust  has  been  created,  it  is  only  by 
a  positive  acceptance,  in  the  form  which  the  statute  prescribes, 
that  a  right  of  action  against  the  drawee  can  accrue  to  the  holder. 
{Cbwperihtoaite  v.  Sheffield,  1  Sand.  S.  0.  B.  486,  and  8d  S.  C.  ' 
Comst  248 ;  Marine  and  Fire  Ins.  Bank  v.  Jauncty,  3  Sandf.  259 ; 
Winter  v.  Drury,  id.  261 ;  S.  C.  1  Selden,  526.  Vide,  also, 
WaUaTns  V.  Everitt,  14  East.  582 ;   Yaies  v.  BeU,  8  B.  &  Aid.  648.) 

Had  it  been  possible  for  us  to  hold  that  the  defendants  were  un- 
der an  obligation  to  accept  the  bills  of  the  2d  of  January,  we  could 
not  have  said  that  this  obligation  was  of  itself  sufficient  to  render 
them  liable,  as  acceptors  of  the  bills  in  suit»  if  their  acceptances  on 
these  were  in  reality  procured  by  firaud,  and  the  plainti£b  are  not 
entitled  to  protection  as  holders  for  value.  Upon  this  state  of 
&ct8,  we  must  have  held  that  the  acceptances,  upon  which  this 
action  is  brought,  were  vitiated  by  the  fraud  by  which  they  were 
obtained,  and  that  the  sole  remedy  of  the  plaintiff  against  the  de- 
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fendants,  is  upon  the  drafts  of  the  2d  of  January ;  that  is,  either 
upon  the  drafts  themselves,  or  upon  the  refusal  of  the  defendants 
to  accept  them.  It  cannot  be  pretended  that  the  supposed  liabil- 
ity of  the  defendants,  upon  these  drafts,  was  the  consideration 
which,  in  fact^  induced  them  to  accept  the  bills  in  suit^  for  the  evi- 
dence clearly  shows  that  this  liability  they  constimtly  denied. 
We  cannot,  therefore,  understand  how  a  liability  which,  if  it  ex- 
isted, was  denied,  could  be  urged  to  invalidate  the  defence  of  firaud, 
that  must  otherwise  have  prevailed. 

The  charge  of  the  learned  Judge  was,  therefore,  erroneous,  and 
calculated  to  mislead  the  jury,  even  upon  the  supposition  that  he 
was  justified  in  holding  that  the  defendants  were  bound  to  accept 
the  drafts  of  the  2d  of  January,  if  the  &cts  in  relation  to  them 
were  such  as  the  plaintiffs  alleged.  Hence,  whether  such  was  or 
was  not  the  obligation  of  the  defendants,  we  are  satisfied  that  the 
jury  were  misdirected  as  to  the  law,  and  consequently  that  a  new 
trial  must  be  ordered. 

The  result  of  the  next  trial  will,  in  our  opinion,  depend  upon 
the  answers  to  be  given  by  the  jury  to  the  following  questions  :— 

1st.  Were  the  acceptances  of  the  defendants  upon  the  bills  in 
suit  procured  by  Kagy  by  a  false  representation  of  existing  facts, 
or  by  promises  which  he  knew  that  he  could  not  fulfil  ? 

2<L  Were  the  bills  in  suit  received  in  good  faitii  by  the  agents 
of  the  plaintifl^  as  a  substitute  for  the  drafts  of  the  2d  of  January, 
or  merely  as  a  collateral  security  for  the  ultimate  payment  of  those 
drafts?  and 

8d.  Was  there  any  agreement  for  the  extension  of  credit  to  the 
parties  on  these  drafts,  drawer  or  endorsers,  by  which  they  were 
discharged? 

In  stating  these  to  be  the  only  questions  that,  in  our  judgment, 
upon  the  next  trial  ought  to  be  distinctly  submitted  to  the  jury, 
we  are  not  to  be  understood  as  saying,  that  the  evidence  given  on 
the  former  trial,  in  relation  to  the  drafts  of  the  2d  of  January,  and 
the  circumstances  under  which  they  were  drawn  and  presented 
for  acceptance,  ought  hereafter  to  be  wholly  excluded,  since  it  is 
obvious  that  this  evidence,  or  portions  of  it,  may  have  an  impor- 
tant bearing  upon  the  determination  of  the  questions  to  be  sub- 
mitted as  they  are  now  framed,  especially  upon  the  questions  of 
actual  fraud,  and  of  a  parting  With  value. 

New  trial  granted,  costs  to  abide  the  event 
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Sakuel  Bilbbough  t;.  The  Metbopolis  Insubance  Company, 

of  the  City  of  New  York* 

Where  a  statement  of  the  amoont  of  the  lose  in  the  preliminary  proofs  was  definite, 
sworn  to,  certified  by  two  appraisers^  but  had  not  the  certificate  of  a  magistrate 
as  to  the  fire,  the  insurers  cannot  avail  themselves  of  the  defect,  for  the  first 
time,  at  the  trial 

A  proportion  to  another  company,  containing  certain  representations,  was  found, 
upon  the  evidence,  to  have  been  made  part  of  the  application  to  the  defendants, 
and  to  have  entered  into  the  contract  between  these  parties^ 

In  that  proposition  the  plaintiff  answered  an  interrogation  as  follows :  "  During 
what  hours  is  the  factory  worked ?"  "We  run  the  cards,  pickers,  drawing 
frames  and  speeders  day  and  night;  the  rest  only  twelve  hours  daily.  We 
only  intend  running  nights  until  we  get  more  cards,  Ac,  which  are  making. 
We  shall  not  run  nights  over  four  months." 

MUd,  that  the  statement  of  an  intention  to  cease  running  upon  receiving  the  cards, 
then  being  made,  was  equivalent  to  an  agreement  to  cease  upon  that  event. 
The  subsequent  clause  was  an  absolute  limitation  of  the  time  during  which  they 
should  be  at  liberty  to  run  at  night. 

The  doctrine  of  **  a  promissory  representation,"  and  the  case  of  Murdoch  v.  The 
Chenango  MutucU  Ins,  Company^  examined. 

Held,  that  language  in  a  policy  which  imports  that  the  assured  intend  to  do,  or  not 
to  do,  an  act  which  materially  affects  the  risk,  its  extent,  or  nature,  involves 
an  engagement  to  perform  or  omit  such  act.  If  the  assured  would  reserve  a 
right  to  .change  such  intention,  he  must  employ  explicit  language  to  denote  the 
reservation. 

The  terms  here  used  established  a  podtive  engagement. 

(Before  Hoffman,  Slosson,  and  Woodbitff,  J.J.) 
Heard,  April;  decided,  June,  I860. 

All  tlie  material  facts  are  stated  in  tlie  opinion  of  the  court. 

Fancker^  for  the  plaintifEl 

Dyetl^  for  the  defendants. 

By  the  Coubt.  Hoffman,  J. — ^The  action  is  upon  a  policy 
of  insurance  executed  by  the  defendants  in  fisivor  of  the  plaintiff, 
dated  the  Ist  day  of  December,  1858,  whereby  they  insured  the 
plaintiff  against  loss  by  fire,  to  the  amount  of  14,125,  viz. :  $2,250 


•» 
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in  marble  maclimerj,  and  $1,876  in  stock  manufactured,  unmanu- 
factured, and  in  process  of  manufacture ;  all  contained  in  the  brick 
cotton  mill  occupied  by  the  assured,  situate  about  thirty  feet  east 
of  the  Ogden  mill,  in  the  town  of  Cohoes,  Albany  county,  New 
York,  as  per  plan  and  survey  No.  102,  on  file  in  this  office,  which 
is  hereby  made  part  of  this  policy,  and  to  be  referred  to  in  case 
of  loss. 

A  fire  occurred  on  the  premises  on  the  11th  of  October,  and 
another  on  the  20th  of  October,  1864. 

All  the  material  facts  and  points  arising  in  this  case  may  be 
arranged  under  three  heads. 

Ist.  As  to  the  delivery  and  sufficiency  of  the  preliminary  proofi, 
in  relation  to  the  first  fire,  which  occurred  on  the  11th  of  Octo- 
ber, 1854. 

2d.  Whether  a  certain  paper,  containing  answers  to  questions^ 
and  signed  by  the  plaintiff,  is  in  evidence  in  the  cause  ? 

Sd.  K  it  is,  what  is  the  import  and  effect  of  an  answer  to  one 
of  the  questions  contained  in  it,  which  is  relied  upon  as  a  war- 
ranty or  representation,  and  stated  to  have  been  violated  so  as  to 
discharge  the  insurers? 

1st  On  the  12th  of  October,  1854,  the  plaintiff  made  out  and 
signed  a  statement,  headed  loss  at  Mohawk  mill,  October  11, 1854^ 
in  which  he  sets  out  in  detail  the  items  of  the  loss  by  the  fire  of 
that  day,  amounting  to  $1,080.  On  the  80th  of  October,  1854,  he 
makes  and  signs  another  statement  of  the  loss  by  the  fire  of  the 
20th  of  October  to  the  mill  buildings,  machinery  and  cotton.  At 
the  foot  of  this  statement  is  added — 

Damage  on  the  11th  inst  to  machinery,  ....    $934  00 
Do.        do.        do.        to  stock, 96  00 

$1080  00 
From  which  is  to  be  deducted  the  sum  of    .    .    .      882  10 
for  certain  allowances. 

These  statements  being  joined  together,  the  plaintiff  made  an 
affidavit  that  the  annexed  account  was  a  just  and  true  account  of 
the  loss  by  fire  of  property  insured  by  policy  No.  182,  in  the 
Metropolis  Insurance  Company  of  the  City  of  New  York.  But> 
in  this  affidavit,  he  says  that  the  fire  which  occasioned  the  loss 
originated  on  the  20th  of  October,  1864,  at  about  half-past  one  at 
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night,  in  consequence  of  a  nail  getting  into  a  picker  while  in 
motion.  This  affidavit  was  sworn  to  on  the  Sd  of  Novembery 
1854.  Then  follows,  among  the  proofs,  another  paper  headed, 
''  Statement  of  loss  sustained  by  fire  in  the  Mohawk  mill,  October 
20th,  1854,  particulars  of  which  were  heretofore  speciaUy  ren- 
dered.   In  this  we  find  the  following : — 

^'  Damage,  per  statement  rendered,  of  the  fire  of  October  11, 
$1,030.00." 

This  sum  was  added  to  the  loss  claimed  for  the  fire  of  the  20th, 
making,  together,  $10,709.82,  and  from  this  was  deducted  the 
$382.10,  leaving  the  whole  claim  $10,827.72.  This  was  signed 
S.  Bilbrough,  and  is  endorsed:  "Received  Nov.  8,  1864." 

The  certificate  given  by  Mr.  Hubbard,  a  Justice  of  the  Peace, 
Cohoes,  in  pursuance  of  the  requisitions  of  the  policy,  states  only 
that  he  has  made  diligent  inquiries  as  to  the  cause  of  the  fire  of 
20th  of  October. 

It  may  be  added,  that  the  witness  Dutemple,  one  of  the  ap- 
praisers of  the  loss,  identifies  the  statement  as  signed  by  him,  and 
particularly  swears  as  to  the  loss  by  the  fire  of  the  11th  being  a 
true  certificate. 

Under  these  circumstances,  we  think  that  there  is  enough  to 
bring  the  case  within  the  principle  of  the  authority  cited.  The 
insurers  were  bound,  upon  the  presentation  of  these  proo&,  to 
have  distinctly  objected  to  their  sufficiency.  They  were  ap^msed 
of  a  claim  for  a  loss  by  the  fire  of  the  11th  of  October.  The  state 
ment  was  definite ;  it  was  sworn  to ;  it  was  certified  by  the  ap- 
praisers; the  great  defect  was,  that  it  was  not  in  fact  certified  as 
to  such  fire  by  a  magistrate.  We  do  not  consider  this  a  &tal  ob- 
jection, when  taken  at  the  trial  for  the  first  time.  {jEtna  Ins.  Oo. 
V.  Tyler,  10  Wendell,  401 ;  and  ffNiel  v.  Buff,  8  Comst  128). 

2d.  The  next  point  in  the  cause  relates  to  the  paper  which 
contains  the  answers  of  the  plaintiff  to  certain  questiona  It  is  in- 
sisted by  the  defendant  that  this  paper  was  part  of  the  application, 
and  was  adopted  as  part  of  the  policy. 

This  paper  is  marked,  on  the  back,  No.  102,  and  the  signature 
is  proven  to  be  the  handwriting  of  the  plaintiff  Two  other  papers 
were  produced  with  this  paper,  and  the  three  offered  in  evidence; 
the  two  others  were  read  without  objection,  indeed  admitted  by 
the  plaintiff's  counsel    He  objected  to  this  paper  as  inadmissible. 
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His  objection  was  overruled  and  an  exception  taken.  Tne  first 
paper  was  merely  a  plot  or  diagram  of  the  premisea  The  third 
paper  is  an  application  to  the  defendants  for  insurance,  and  is 
hereafter  particularly  noticed.  The  second  paper  is  the  one  ob- 
jected to ;  it  is  headed  ^'Bepresentation  of  a  cotton  or  woollen  mill, 
on  which  insurance  is  to  be  predicated,  dear  and  definite  answers 
are  expected  to  each  of  the  following  interrogatories."  Then  fol- 
lows a  series  of  questions,  in  number  46.  To  these  questions 
answers  are  given  in  the  document  procured,  and,  as  before  stated, 
it  is  signed  by  the  plaintiff.  At  the  bottom  is  the  following  ap- 
plication : — 

'^  The  subscriber  requests  insurance  against  fire  by  the  American 
Insurance  Company  of  Providence,  R.  I.,  on  the  hereindescribed 
factory.  On  building  and  fixed  machinery,  $3,000;  on  move- 
able machinery,  $2,500;  on  stock,  raw,  manufactured,  and  in 
process. 

New  York,  Nov.  23, 1852.  S.  Bilbrough." 

The  third  paper  is  an  application  to  the  defendants,  and  is  as 
follows : — 

"  S.  Bilbrough :  On  moveable  machinery,    .    .    .    $2,250  00 

On  stock,  manufactured,  unmanufactured,  and  in 

process  of  manufacture, 1,875  00 

all  contained  in  the  brick  cotton,  mills  occupied  by  the  assured, 
situate  about  thirty  feet  east  of  the  Ogden  mills,  as  per  plan  and 

survey  No.  102,  on  file  in  the  office  of  the ,  which  is  hereby 

made  a  part  of  this  policy,  and  to  be  referred  to  in  case,  of  loss. 
Cohoes,  Albany  county.  New  York.  Similar  insurance  in  one  year 
from  1st  December,  1853.  Left  by  S.  Brown,  Insurance  Broker, 
November  30,  1853." 

A  similar  insurance  is  thus  asked  to  that  which  had  been  pro- 
posed or  effected,  according  to  paper  No.  102,  at  the  Providence 
company,  or  some  other  company.  Wherever  that  paper  was,  it 
was  to  be  part  of  the  contract 

Is  there  not  sufficient  evidence  to  show,  that  instead  of  being 
in  another  office  it  was,  in  fact,  handed,  with  the  application,  to 
the  defendants? 

Taking  the  evidence  of  De  Forest  and  Ellery  together,  we  are 
of  opinion  that  this  &ct  is  satis&ctoiily  proven.    At  any  rate  the 
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jury  haying,  in  effect,  passed  upon  it,  we  see  no  ground  for  inters 
fering  with  the  conclusion. 

This  paper,  then,  being  before  the  company,  and  acted  upon  in 
making  the  policy,  contained  a  representation  or  an  engagement, 
upon  which  the  ride  was  undertaken.  The  clause  in  question  ad- 
mits of  two  constructions  as  to  the  period  at  which  it  went  into 
effect,  whatever  that  effect  may  be. 

The  paper  was  dated  the  28d  of  November,  1852,  and  the  ques- 
tion and  answer  aie  in  the  following  terms : — '*  During  what  hours 
is  the  fifcctory  worked?"  The  answer  is:  "We  run  the  cards, 
picker,  drawing-frames,  and  speeder,  day  and  night,  the  rest  only 
twelve  hours  daily.  We  only  intend  running  nights  until  we  get 
more  cards,  &c.,. which  are  making;  shall  not  run  nights  over 
four  months." 

On  the  80th  of  November,  1858,  this  paper,  as  before  observed, 
was  left  by  the  agent  with  the  company,  and  adopted  as  part  of 
the  policy.  Assuming  that  it  is  a  renewal  of  the  statements,  as  if 
the  date  had  been  altered,  we  are  then  to  examine  as  to  its  true 
construction. 

It  is  the  statement  of  a  fact  as  to  their  then  running  certain  parts 
of  the  machinery,  the  cards,  &c.,  day  and  night ;  the  declaration  of 
an  intention  to  cease  running  at  nights,  when  they  get  more  cards 
which  were  then  making.  Then  follows  the  engagement : — "  We 
shall  not  run  at  nights  over  four  months." 

I  think  that  the  statement  of  an  intention  to  cease  running, 
when  they  received  the  cards  then  being  made,  was  equivalent  to 
an  agreement  to  cease  upon  that  event.  Had  it  been  proven  what 
cards  were  then  in  hand  for  the  plaintiff  and  that  they  were  de- 
livered before  the  fire,  a  running  at  nights  afterwards  would  have 
avoided  the  policy. 

K  this  is  so,  then  the  subsequent  clause  is  plainly  but  a  precise 
definition  and  limitation  of  this  agreement  It  is  tantamoimt  to 
saying  (when  the  whole  is  read  together,)  this:  We  will  cease 
running  at  nights  when  the  new  cards  which  are  now  making  are 
ready,  and  the  period  shall  not  at  the  utmost  exceed  four  months. 

This  seems  to  us  to  be  the  true  explanation  of  the  clause  in 

question.    The  evidence  is,  that  the  mill  had  not  been  run  at 

nights,  from  May,  1854,  until  between  the  11th  and  20th  of  Oc- 

^  tober,  1854,  when,  in  consequence  of  damage  by  the  first  fire. 
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thej  had  run  the  cards  and  machinery  connected  therewith,  at 
night,  to  make  up  for  lost  time.  K  the  case  of  Jfurdock  v.  The 
Chenango  Mutual  Ins.  Cb.,  (2  Comstock,  210,)  can  be  considered  as 
decided  entirely  upon  one  ground  recognized  by  Justices  Strong 
and  Jewettj  it  would  be  perfectly  decisive. 

There  was  the  following  clause  in  an  application  for  a  fire  policy 
upon  a  grist-mill:  "The  building  is  twenty-eight  by  thirty-six 
feet,  with  three  run  of  stones,  two  bolts,  one  smut-mill,  and  one 
stove-pipe  passes  through  the  window  at  the  side  of  the  building. 
There  will,  however,  be  a  stove-chimney  built,  and  the  pipe  will 
pass  into  it  at  the  side."  The  application  was  thus  referred  to  in 
the  policy: — "Reference  being  had  to  the  application  of  said  Mur- 
dock  &  Garrett  for  a  more  particular  description,  and  as  fonning 
a  part  of  this  policy."  , 

Justice  Strong  comments  upon  the  contradiction  involved  in 
the  term,  "a  promissory  representation,"  and  holds  that  there 
was  in  the  case  a  positive  engagement,  which  formed  part  of  the 
policy.  The  assurers  assumed  the  existing  risk,  until  a  reasonable 
time  should  have  elapsed  to  make  proposed  changes,  and  after 
that,  the  proposed  diminished  risk  only.  The  promised  change 
was,  therefore,  vital  to  the  continuance  of  the  responsibility.  I 
think  that  the  policy  became  inoperative  by  reason  of  the  non- 
performance of  the  promise  made  by  the  assured,  after  a  reason- 
able time  to  make  the  proposed  change  had  elaps^" 

Jewett,  Ch.  J.,  said : — "  That  the  clause  in  the  application  re- 
lating to  the  stove-pipe,  amounted  to  a  warranty,  but  whether  such 
warranty  was  broken  or  not,  depended  on  the  question  whether 
a  reasonable  time  had  elapsed  to  perform  the  undertaking." 

It  is  true,  that  Justice  Cady,  who  also  delivered  an  opinion, 
places  his  decision  upon  other  grounds,  vi2. :  that  an  action  of  two 
persons  assured  jointly  in  the  policy,  could  not  be  sustained, 
when  one  of  them  had  transferred  his  interest  to  the  other  before 
the  loss ;  and  next,  that  the  erection  of  a  bam  on  the  premises 
was  a  violation  of  a  condition  in  the  policy,  as  an  act  done  which 
incurred  the  risk.  Both  Justices  Jewett  and  Strong  supported  these 
views,  and  a  new  trial  was  granted.  The  grounds  on  which  the 
other  Judges  proceeded  are  not  disclosed. 

But  at  any  rate,  we  have  a  precise  and  important  point  stated 
by  two  Judges,  and  uncontradicted  and  unqualified  by  any  mem- 
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ber  of  the  ooart;  and  this,  when  the  counsel  on  both  sides  had 
brought  the  question  directly  before  the  court  Mr.  BejmoldS| 
for  the  respondent^  made  the  point,  that  the  clause  in  question 
was  not  a  warranty,  but  a  mere  expression  of  an  intention, 
amounting,  at  most,  to  a  privilege  reserved,  citing  Alston  v.  The 
Mech.  Mutual  Ins.  Co.,  4  Hill.  29. 

I  consider  that  this  case  has  gone  far  to  dissipate  the  error  into 
which  the  reasoning  of  Chancellor  Walworth,  in  Alston's  case, 
(4  Hill,  829,)  and  o^  Mr.  Justice  Wilde,  in  Bryani  v.  The  Ocean 
Ins.  Co.,  (22  Pickering,  200,)  undoubtedly  leads,  and  which  has 
been  so  daboiately  examined  and  reftited  by  Mr.  Justice  Duer  in 
his  Treatise  on  Insurance,  (voL  ii.,  p.  749.)*  It  seems  to  me  mani- 
fest, that  the  clause  in  the  application  would  have  been  held  by 
those  eminent  Judges,  as  nothing  but  a  declaration  of  an  intent 
at  that  time  to  have  a  stone*chimney  built,  and  Ihe  pipe  to  pass 
it  at  the  side;  and,  unless  the  insurers  could  accomplish  the  diffi* 
cult  task  of  proving  that  the  assured  had  no  such  intention,  the 
policy  would  remain  in  force.  But  the  learned  Judges  in  the 
(yourt  of  Appeals,  extracted  a  positive  stipulation  from  these 
words.  It  was  a  promise,  that  certain  things  which  they  could 
do,  should  be  done,  not  a  statement  or  representation  that  they 
then  had  the  intent  to  do  it^  which  they  might  alter.  (See  fur- 
ther, Mr.  Phillip's  Observations  on  Insurance,  ed.  1854,  661, 658.) 
After  all,  and  without  involving  in  obscurity  by  criticism  what 
appears  clear,  the  sound  principle  seems  to  be,  that  language  in  a 
policy  which  imports  that  it  is  intended  to  do,  or  omit,  an  act 
which  materially  affects  the  risk,  its  extent  or  nature,  is  to  be 
treated  as  involving  an  engagement  to  do  or  omit  such  act  K 
the  assured  would  reserve  a  right  to  change  his  intention,  he  must 
employ  explicit,  unquestionable  langu£^  to  denote  the  reservation. 

It  is  plain,  we  think,  that  the  terms  used  in  the  present  case 
are  much  stronger  to  establish  an  express  promise  thw  those  em 
ployed  in  the  case  of  Muardock  v.  The  Chenango  Co. 

The  view  now  taken,  does  not  affect  the  loss  arising  from  the 


*  Hr.  Amoald,  the  aathor  of  the  most  recent  work  on  Marine  Intarance,  adopts 
the  viewt  and  even  the  language  of  Mr.  Dner,  (1  Amoald,  p.  602,  $191).  Th« 
eoneluMon  at  whieh  he  arrlyee  is,  "  That  th$  potUive  rtprtMnUUicn  offiUun  faett, 
mtOerMio  tkt  ri$ktt,  mill,  if/mU^  mMHU^ie^"  id.  p.  609. 

D.— V.  88 
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first  fire,  and  the  residt  is,  that  the  plaintifF  can  only  recover  the 
sum  of  $647.90,  with  interest,  being  the  loss  by  the  first  fire, 
after  deducting  the  $382.10,  which,  we  understand,  is  applicable 
to  that  loss. 
Judgment  accordingly. 


MosTTZ  STBTTmsB,  respondent  v.  The  Granits  iNSuaiNCX 

Company,  appellants. 

A  condition  in  a  policy  of  inrarsnoo  upon  good«  "  eontained  in  the  briek  bnUding 
ntuatcd,"  Ac,  by  which,  "  lighting  the  premises  insared,  by  camphene  or  spirit- 
gas  without  written  peimission  in  the  policy,  shall  render  it  Toid,"  is  a  condition 
binding  npon  the  assured,  and  operated  to  restrain  the  use  of  camphene  or 
spirii-gas  as  a  means  of  light  in  and  about  the  goods  at  the  place  designated. 

A  condition  in  those  terms  should  not  be  rejected  as  inoperative,  because  "  lighting 
the  premises  insured"  is  an  inapt  expression,  where  goods  are  the  subject  of  the 
insurance. 

Kor  should  they  be  r^ected  because  this  fonn  of  expression  is  more  ^ypropriate 
when  the  premises  insured  are  a  building,  4(C. 

It  is  not  an  error  to  which  an  exception  will  lie,  that  the  Judge  submits  the  rery 
question  in  issue  to  the  jury,  although  the  matter  of  defence  is  sworn  to  by  one 
witness,  and  he  is  not  contradicted.  A  verdict  for  the  plaintiff  may,  in  sach 
ease,  be  against  evidence,  but  the  defendants  should  seek  relief  by  motion  lor 
a  new  trial,  and  not  by  exception  and  appeal  from  the  judgment.  So  the  da- 
fendants  might  have  required  suitable  instructions  regarding  the  force  and 
effect  of  the  evidence. 

(Before  HomiAir,  Slosbok  and  Woopruvf,  J.  J.) 
Heard,  April ;  decided,  June,  1866. 

Appsal  by  defendants  from  a  judgment  in  jbyor  of  the  plain* 
tiff  for  $555.19,  damages  and  c()8ts. 

The  action  was  on  a  policy  of  insurance  against  fire,  on  the 
goods  of  the  plaintiff.  The  complaint  averred  a  loss  by  fire,  to 
the  amount  of  $600,  for  which  sum,  with  interest  and  costs,  judg- 
ment was  demanded. 

The  defence  set  up  in  the  answer  was,  that  after  the  making 
and  issuincr  of  the  policy,  the  plaintiff,  without  the  permission  of 
Ae  defendLta,  ligh^  L  p Jiaes  coitaiBing  the  su^  ect  insn«d, 
with  spirit-gas  or  camphene,  contrary  to  the  conditions  of  insn- 
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ranoe  annexed  to  the  policy,  and  forming  a  part  thereof  The 
cause  was  tried  before  Sloeaon,  Justice,  and  a  jury,  in  March,  1856. 

The  jury  found,  specially,  that  the  ^'burning-fluid  which  was 
used  by  the  plaintiff  as  a  means  of  light,  was  not  the  same  article 
as  the  "  spirit-gas"  mentioned  in  the  conditions  of  the  policy,  and 
also  found  a  general  verdict  for  the  plaintiff  for  $429.16. 

The  6au8e  was  heard  upon  a  case  containing  the  proceedings 
had,  and  exceptions  taken,  on  the  trial,  and  these  are  sufficiently 
stated  in  the  opinion  of  the  court 

JPcmieroy  and  Jenks,  for  the  plaintifll 

/Sevens  and  Hood^  for  dtfendants. 

By  ths  Coubt.  Woodbuff,  J. — ^This  is  an  action  brought  to 
recover  the  amount  of  loss  sustained  by  fire,  under  a  policy,  exe- 
cuted and  delivered  by  the  defendants,  upon  the  plaintiff's  stock 
of  cap  fronts  and  other  goods,  "  contained  in  the  brick  building 
situate  No.  101  William  street,  city  of  New  York." 

14ie  defence  insisted  upon  at  the  trial  was,  that  the  plaintiff 
without  the  permission  of  the  defendants,  lighted  the  premises 
containing  the  subject  of  the  insurance,  with  spirit-gas  or  cam- 
phene,  contrary  to  the  conditions  of  insurance. 

The  conditions  of  insurance  annexed  to  the  policy,  and  referred 
to  therein  as  forming  a  part  thereof  (and  to  which  the  plaintiff, 
by  accepting  the  policy,  must  be  deemed  to  have  assented,)  in  the 
eighth  article,  contains  these  words : — ''  The  keeping  of  gunpowder 
for  sale  or  on  storage,  upon  or  in  the  premises  insured,  or  the 
lighting  the  same  by  camphene  or  spirit-gas,  without  written  per* 
mission  in  the  policy,  shall  render  it  void." 

On  the  trial,  the  witnesses  for  the  plaintiff  testified  that  on  the 
evening  of  the  fire,  and  on  several  evenings  previous  thereto,  the 
premises  occupied  by  the  plaintiff  and  containing  the  insured 
goods,  had  been  lighted  witli  burning-fluid. 

The  defendants'  counsel  thereupon  moved  to  dismiss  the  com* 
plaint^  insisting  that  the  testimony  of  those  witnesses  showed  a 
violation  of  the  above  recited  eighth  condition  of  the  policy. 
The  motion  was  denied  by  the  court,  and  the  defendants'  counsel 
excepted. 
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The  reason  stated  m  the  bill  of  exceptions  for  the  denial  of  the 
motion,  is  the  same  which  formed  the  subject  of  a  subsequent  ez* 
oeption  to  the  charge  to  the  jury,  to  be  presently  noticed,  viz.: 
That  the  eighth  condition  annexed  to  the  insurance,  related  only 
to  an  insurance  upon  buildings,  and  not  to  an  insurance  upon 
goods  contained  ill  buildings. 

It  must,  however,  suffice  to  say  in  r^aid  to  this  motion'  for  & 
nonsuit,  that  it  did  not,  at  this  stage  of  the  trial,  appear  that 
"  burning-fluid*'  was  one  of  the  prohibited  articles.  The  eighth 
condition  specified  "  camphene  or  spirit-gas,^'  and  the  court  could 
not  say,  that ''  burning*fluid'*  was  either  the  one  or  the  other,  and 
therefore  the  court  could  not  say  that  it  appeared  affirmatiYely 
that  this  condition  of  the  policy  had  been  violated. 

The  motion  for  a  nonsuit  was,  therefore,  rightly  denied,  whether 
the  reason  assigned,  therefor,  was  correct  or  not 

The  defendants'  counsel  thereupon  called  one  witness^  and  one 
only,  who,  on  his  direct  examination  testified  that  he  "  had  dealt 
in  and  manu&ctured  the  article  known  as  spirit-gas  and  burning- 
fluid.  There  is  no  difference  between  spirit-gas  and  burning- 
fluid",  it  is  called,  in  the  trade,  spirit-gas  as  much  as  burning-fluid;" 
and  also  that  he  called  at  the  premises  after  the  fire,  and  found  a 
lamp,  fiUed  with  burning-fluid  or  spirit-gas,  standing  on  a  desk  in 
the  office,  and  also  found  a  tin  can  containing  a  few  drops  of  the 
same  article. 

But,  on  his  cross-examination,  he  testified  that  ''it  is  about 
three  years  since  he  was  engaged  in  the  manufacture  of  spirit-gas 
or  burning-fluid ;  that  he  was,  at  that  time,  engaged  in  a  drug 
store  in  Utica;  that  he  had  never  dealt  in  or  manufactured  burn- 
ing-fluid in  the  city  of  New  York,  and  did  not  know  any  thing 
about  the  trade  in  said  city,  except  that  when  he  purchased  for 
kis  own  use  he  called  for  burning-fluid." 

There  wa^  no  distinct  evidence  fihowing  where  the  oontract 
of  insurance  was  made.  The  attestation  clause  imports  that  it 
was  signed  by  the  president  and  secretary,  at  the  office  of  the 
defendants,  in  Utica,  and  its  effect  is  qualified  by  the  words 
"  not  valid  unless  countersigned  by  J.  W.  Bouck,  agenl"  The 
policy,  however,  bears  on  its  face,  at  its  very  beginning,  an  inti- 
mation that  the  policy  was  issued  in  the  city  of  New  York,  thus: 
^  No.  1178.    $400.    Granite  Insurance  Company,  New  York,  of- 
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ffioe  No,  78  Broadway,"  and  it  is  duly  oounteraigned  by  J.  W. 
Boack,  as  agent 

Upon  this  evidence  the  court  charged  the  jury,  "  That  whether 
spirit-gas  or  baming-floid  was  the  same  article  or  not  made  no 
difference  as  to  the  result  of  this  suit,  inasmuch  as  the  eighth  con* 
dition  of  insurance  related  only  to  insurance  upon  buildings^  and 
not  to  insurance  upon  goods  contained  in  buildings." 

To  this  the  defendants'  counsel  excepted,  and  thereupon  the 
court  instructed  the  jury  to  find  specially,  in  answer  to  this  ques- 
tion, "  Was  the  article  of  buming-fluid  used  as  a  means  of  light 
by  the  plaintiff  the  same  article  as  spirit-gas  mentioned  in  the 
eighth  section  of.  the  conditions  of  insurance  annexed  to  the 
policy?" 

The  counsel' for  the  defendant  objected,  and  took  an  exceptioii 
to  the  submission  of  this  question  to  the  jury,  "on  the  ground 
that  there  was  no  evidence  to  discredit  the  witness  who  had  testi- 
fied  that  spirit-gas  and  buming-fiuid  were  the  same  article,  and, 
in  the  absence  of  any  discrediting  testimony,  the  court  was  bound 
to  deem  such  evidence  to  be  true." 

The  jury  found  a  verdict  for  the  plaintiff,  and,  to  the  question 
specially  submitted  to  them,  they  returned  an  answer  in  writing, 
that "  the  fluid  spoken  of  by  the  witnesses  as '  buming-fiuid'  is  not 
'spirit-gas,'  referred  to  and  mentioned  in  the  policy." 

Obviously,  if  this  special  finding  is  true,  the  first  exceptioii  to 
the  charge  furnishes  no  ground  for  reversing  the  judgment  For 
if  burning-fluid  is  not  spirit-gas,  then  the  condition  in  the  policy 
has  not  been  violated,  whether  that  condition  applies  to  an  in- 
surance upon  goods  or  not 

I  am  of  opinion  that  the  court  erred  in  the  construction  given 
to  this  condition,  and  that  it  appli^  to  the  present  insurance  as 
fiilly  as  it  would  to  an  insurance  upon  the  building  itself^  and  that 
"  the  lighting  of  the  premises  insured,  by  spirit-gas,"  as  used  in 
that  condition  of  a  policy  upon  goods,  meant  the  use  ci  spirit-gas 
as  a  means  of  light  in  and  about  the  goods  at  the  place  No.  101 
William  street,  where  the  subject  of  the  insurance  is  described  in 
the  policy  to  be.  No  part  of  the  words  of  the  policy  ought  to  bo 
rejected  as  insensible  or  inoperative,  if  a  rational  and  intelligible 
meaning  can  be  given  to  them,  consistent  with  the  general  design 
and  object  of  the  whole  instrument ;  and,  if  the  condition  was 
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broken,  then  clearly,  in  my  opinion,  the  plaintiff  was  not  entitled 
to  recover.  {Wilaan  y.  Herkimer  Ins,  Co.^  2  Selden,  53 ;  Mood  v. 
The  KarthrWestem  Ins.  Co.,  3  Id  630;  Westfall  y.  The  Hudson 
Biver  Fire  Ins.  Co.,  2  Kernan,  289.) 

Bat  it  is  wholly  unnecessary  to  diacuss  this  question  further, 
because  the  jury  hare  found  that  the  condition  was  not  violated, 
and,  if  that  is  so,  it  is  quite  inunaterial  whether  the  court  erred  in 
its  construction  or  not  The  error  had  no  bearing  upon  the  ques- 
tion of  &ct  so  found. ' 

Are  the  defendants  entitled  to  have  the  judgment  reversed  on 
exception,  because  the  Judge  submitted  the  question  to  the  jury, 
whether  spirit^gas  and  burning-fluid  are  the  same? 

We  think  not  It  should  be  observed  that  this  is  not  ia  motion 
for  a  new  trial  upon  the  ground  that  the  verdict  is  against  evi- 
dence, but  it  comes  before  us  upon  exception  to  the  submission 
of  the  question  to  the  jury  at  all ;  and,  unless  the  exception  was 
wdl  taken,  we  cannot  reverse,  although  we  may  think  that  the 
weight  of  evidence  was  in  &vor  of  the  defendwts,  and  that  the 
defendants,  had  they  so  requested,  were  entitled  to  have  instruo- 
tions  given  to  the  jury  in  relation  to  the  proper  force  and  effect 
of  testimony,  and  die  duty  of  the  jury  in  respect  thereto,  which, 
had  they  been  suggested  by  the  defendants'  counsel,  and  given  by 
the  courts  might  have  influenced  the  result 

The  objection  and  excq>tion  are  simply  and  only  that  the  ques- 
tion should  not  have  been  submitted  to  the  jury  in  any  form. 

It  was  a  question  of  £stct — ^it  was  material — ^indeed  it  was  the 
one  sole  feict  upon  which  the  whole  defence  rested.  The  defence 
itself  could  not  prevail  unless  a  verdict  was  upon  this  very  ques- 
tion found  in  its  fieivor.  In  the  form  in  which  the  case  then  stood 
(the  motion  for  a  nonsuit  not  having  been  renewed)  there  was 
nothing  for  the  court  to  do  but  take  a  verdict  from  the  jury,  and 
as  no  instructions  to  the  jury  were  asked  by  the  defenduits'  coun- 
sel, they  cannot  complain  of  the  want  of  any  specific  directions. 

True,  it  was  not  necessary  for  the  court  to  submit  any  question 
to  be  specially  answered,  but  in  regard  to  that,  the  court  have  a 
discretion  under  section  261  of  the  Code. 

It  is  in  effect  suggested,  that  the  objection  taken  by  the  drfend- 
antB  ought  to  be  regarded  as  tantamount  to  an  insisting  at  the 
time,  that  upon  the  whole  evidence^  the  defendants  were  entitled 
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to  a  verdict^  and  as  equivalent  to  a  request  that  he  ahonld  so 
charge. 

It  is  true,  that  it  has  been  held  that  a  verdict  will  not  be  set 
aside  because  the  Judge  charges  a  jury  to  find  for  the  plaintiff  if 
the  evidence  clearly  warrants  the  verdict,  and  is  neither  contra- 
dicted nor  impeached.  {Dean  v.  HewiU,  6  Wend.  267 ;  Nushdh  v. 
CMdsmiA,  7  Id.  160.)  And  it  ia  also  well  settled,  that  it  is  within 
the  power  of  the  court  to  grant  a  nonsuit  if  it  be  moved  for,  when, 
after  the  evidence  for  the  defendant  has  been  given,  the  case  is  so 
clearly  with  him  that  a  verdict  for  the  plaintiff  would  be  set  aside 
as  against  evidence.  (See  Budd  v.  Ikivisj  8  Hill,  287,  and  cases 
there  cited.)  But  we  are  referred  to  no  case,  and  I  find  none  in 
which  it  is  held,  that  where  the  plaintiff's  case  iaprimd  facie  es- 
tablished, it  is  matter  of  exception,  that  though  the  defence  seems 
clearly  proved,  the  Judge  submits  the  case  to  the  jury,  when  a 
nonsuit  is  not  moved  for.  (See  New  York  Fire  Ins.  Cb.  v.  Wal- 
deny  12  J.  B.  518.)  And  it  may  well  be  doubted  whether,  after 
testimony  on  both  mdes,  it  is  ever  error  in  law  for  which  an  ex- 
ception will  lie  to  submit  to  the  jury  the  very  question  of  &ct  in 
issue.  The  court  may,  undoubtedly,  express  an  opinion  upon  the 
&cts,  and  ought,  when  requested,  to  give  proper  instructions  re- 
garding the  rules  by  which  the  jury  should  be  governed  in  regard 
He  l,nHtructionLd  weight  Xe  evidence 

Besides,  it  does  not  follow  that,  because  in  this  particular  case, 
the  one  witness  for  the  defendants  testified  that  spirit-gas  and  burn- 
ing-fluid are  the  same,  the  defendants  here  were  entitled  (if  in  any 
case),  to  a  peremptory  instruction  that  the  jury  find  for  the  defend- 
ants. True,  a  witness  is  primd  facie  entitled  to  credit  But  even 
his  credibility  may,  and  ought  to  be,  determined  by  the  jury,  if 
there  is  room  for  a  rational  doubt  of  the  correctness  of  his  testi- 
mony when  applied  to  all  the  £acts  in  the  case. 

Here  the  terms  spirit-gas  and  burning-fluid,  if  these  are  regarded 
as  specific  names,  primd  facie  import  different  things.  The  gen- 
eral designation,  burning-fluid,  if  it  has  not  a  specific,  technical 
meaning,  would  embrace  oil  or  turpentine,  or  any  other  combust- 
ible fluid ;  or,  at  least,  a  fluid  of  any  kind  used  for  burning.  If 
it  had  acquired  a  technical  meaning,  and  designated  a  particular 
article  used  for  producing  light,  it  was  of  some  materiality  to 
know  whether  that  meaning  was  general,  and  the  place  where  the 
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terms  burning-fluid  and  spirit-gas  were  used  to  indicate  the  same 
article,' was  important  The  witness  not  only  spoke  of  his  knowl- 
edge on  that  subject  as  acquired  and  founded  upon  the  use  of  the 
terms  in  Utica,  three  years  before,  but  admitted  that  he  had  never 
dealt  in  or  manufactured  the  articles  in  the  city  of  New  York,  and 
did  not  know  any  thing  about  the  trade  in  said  city,  except,  that 
when  he  purchased  for  his  own  use,  he  called  for  burning-fluid. 
The  witness  was  the  agent  of  the  defendants.  The  jury  and  the 
court  both  had  an  opportunity  to  see  the  witness  and  his  manner 
while  testifying,  and  we  think,  that  it  cannot  be  said,  upon  the 
whole  of  Ids  testimony,  that  as  matter  of  law,  the  court  should 
have  told  the  jury  to  belieye  his  evidence  on  the  direct  exami- 
nation, and  find  for  the  defendants  accordingly. 

And  though  we  should  feel  some  hesitation  in  refusing  a  new 
trial  if  the  case  was  before  us  upon  the  broader  grounds  presented 
by  a  motion  to  set  aside  the  verdiet^  we  feel  constrained  to  say, 
that  the  defendants'  exception,  in  the  particular  now  under  con- 
sideration, was  not  well  taken,  and  thc^efeie,  that  the  ji 
must  be  affirmed. 

Judgment  affirmed,  with  costs^ 
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An  ftilMATit,  Terifying  a  «omp1aint»  whieb  merely  fUtet  Uiat  the  eocnpkiiit  it  tnie, 
wiUioat  itotliig  that  it  is  tme  to  the  knowledge  of  the  party  making  the  aAda- 
Tit»  is  sabttantially  defeetiTe.  A  defendant,  in  soeh  a  ease,  may  serre  an  nn- 
Tcriiied  answer.  If  the  plaintitf  reftises  to  reeelTe  the  answer,  and  enters  up 
judgment,  the  latter  will  be  set  aside  for  irregularity. 

When  the  affidayit  of  yerifioation,  annexed  to  the  eopy  of  a  eomplalnt,  eontains 
neither  the  name  of  any  penon  who  has  sworn  to  it,  nor  of  any  officer  before 
whom  it  has  been  sworn  to,  it  may  be  treated  as  nnTsriiied,  and  an  nnyerified 
answer  may  be  senred. 

At  CBAXBias,  Sept.  S7, 185S. 

The  defendant^  Biel,  moyes  to  set  aside  a  jodgment,  wbich  lias 
been  entered  against  him^  for  irr^olarity.  An  unverified  answer 
was  served  on  plaintiff's  attorney,  within  twenty  days  after  ser- 
^oe  of  the  sommons.  He  returned  it,  with  a  notice  in  writing, 
that  her^jrefused  to  receive  it,  because  it  was  not  verified.  After 
twenty  days  firom  the  service  of  the  summons,  the  plaintiff  entered 
up  judgment^  as  for  want  of  an  answer. 

0>  '  ■  ■     ■  I         I  ^ 

(«)  The  eases  of  praetiee  imported  were  decided  with  the  lanction  o(  at  leasli 
ftvob  and  nearly  all,  with  that  of  d^ree,  or  more,  of  the  Jostieos  of  the  Court 
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The  defendant  insists,  that  the  yerification  of  the  complaint  was 
so  defective,  that  he  had  a  right  to  treat  the  complaint  as  an  an- 
yerified  pleading,  and  to  serve  an  unverified  answer.  That  is  the 
only  question  that  arises  on  this  motion. 

The  complaint  is  on  a  note  made  bj  Granger,  payable  to  order 
of  Riel,  and  by  him  endorsed  to  the  plaintiff!  The  allegation,  as 
to  the  making  of  the  note,  its  contents,  its  delivery  to  the  payee, 
the  endorsement  and  deUveiy  of  it  by  him  to  the  plaintifE;  its  ph^- 
sentment  at  maturity  for  payment,  its  non-payment,  and  notice  to 
the  endorser,  are  direct  and  absolute.  Nothing  is  alleged  on  in- 
formation and  belief    The  verification  is  in  these  words: 

"City  and  County  of  New  York,  ss: — Joseph  H.  Williams,  the 
plaintiff,  being  duly  sworn,  says — ^That  he  has  read  the  foregoing 
complaint,  and  knows  the  contents  thereoi^  and  that  the  same  is 
true. 

"  Sworn  to  before  me,  &c" 

J.  R  Flanagan^  for  defendant,  RieL 
Cho.  Stevenson^  for  plaintiff 

BoswoRTH,  J. — The  Code  requires  that  the  affidavit^  verifying 
a  pleading,  shall ''  be  to  the  effect,  that  the  same  is  true  to  the 
knowledge  of  the  person  making  it,  except  as  to  those  matters 
stated  on  information  and  belief  and  as  to  those  matters,  he  be- 
lieves it  to  be  true." 

The  affidavit,  in  this  case,  does  not  state  that  the  person  making 
it  has  any  knowledge,  whether  the  complaint  is  true  or  not 

The  Code  is  not  satisfied  with  an  luBidavit  which  states  that 
a  pleading  is  true,  and  states  only  that  It  must  also  state  that 
the  person  making  it  knows  every  averment  in  it  to  be  true,  ex- 
cept such  as  the  pleading  itself  professes  to  state  on  informatioD 
and  belief 

The  verification  being  substantially  defective,  the  next  question 
is,  what  course  may  a  party,  served  with  such  a  pleading,  pursue 
in  reference  to  it? 

The  complaint  is  perfect,  as  a  pleading,  without  being  verified. 
The  verification  is  important,  merely  with  reference  to  subsequent 
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proceedings.  If  the  complaint  is  verified,  the  answer  must  be,  or 
it  may  be  refused.  If  no  answer  is  put  in,  a  plaintiff  in  some 
cases,  may  take  judgment  for  the  amount  mentioned  in  the  sum* 
mons ;  whereas,  if  not  verified,  an  assessment  and  proof  of  dam- 
ages would  be  necessary  before  judgment  could  be  entered. 

It  is  obvious,  therefore,  that  a  defendant  must  answer  a  com- 
plaint, whether  it  is  verified  or  not.  If  not  verified,. the  answer 
need  not  be.  If  a  plaintiff  wishes  to  verify  his  complaint,  there  is 
no  difficulty  in  domg  it  with  substantial  accuracy.  K  he  chooses 
to  leave  it  substantially  defective,  a  defendant  should  be  permitted 
to  disregard  the  verification,  and  treat  it  as  an  unverified  pleading. 

The  following  decisions  support  this  view: — Quin  v.  TUtoUj  2 
Duer,  648 ;  Lane  v.  Morse^  5  How.  Pr.  894 ;  Waggoner  v.  Brovm^ 
8th  id.  212 ;  FUz  v.  Bigelow,  5th  id.  237 ;  Hubbard  v.  Ouiler,  11th 
id.  149-152. 

J£  this  view  be  correct,  the  judgment  was  irregularly  entered. 
An  order  will  be  entered,  setting  it  aside,  with  $5  costs,  and  de- 
claring the  service  of  the  answer  to  be  regular,  on  defcAdant^s 
stipulating  not  to  bring  any  action  by  reason  of  the  levying  of  the 
execution  issued  on  the  judgment 


NoiK — ^In  October,  1856,  in  Byghet,  ei  al,  v.  Wood,  the  defendant  moved  to  set 
«dde  a  judgment^  for  irregularity.  The  rammoas  and  complaint  were  served  on 
the  16th  of  September,  and  judgment  was  entered  October  7,  for  want  of  an  an- 
swer. An  nnverified  answer  had  been  served,  on  the  6th  of  September,  and  was 
retnmed,  for  the  reason  that  it  was  not  verified.  The  defendant  produced  the  copy 
of  the  complaint,  that  had  been  served  with  the  summons.  The  copy  of  the  verifi- 
eation,  annexed  to  it,  did  not  contain,  in  any  part  of  it^  the  name  of  an  affiant,  nor 
the  name  of  any  officer  before  whom  it  had  been  sworn  to. 

BoewosTH,  J. — ^A  defendant  is  not  obliged  to  verify  his  answer  unless  the  complaint 
is  duly  verified.  Whether  the  latter  bad  been  sworn  to,  or  by  or  before  whom,  the 
defendant  eould  only  know  from  the  copy  of  the  complaint  served  on  him.  That 
did  not  notify  him  that  dther  of  the  plaintiifs,  or  any  one  in  their  behalf,  had  sworn 
to  it  Having  no  such  notice,  he  was  right  in  treating  it  as  unverified,  and  putting 
in  an  unsworn  answer.  The  plaintiff  being  clearly  irregular,  I  have  no  right  to  con- 
sider the  question,  whether  the  defendant  has  merits,  or  his  motive  is  to  delay.  The 
plaintiff's  attorney  having  acted  in  good  faith,  but  erroneously,  the  Judgment  is 
setadde,  with  $6  oostsi 
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J,  H.  HowABD  and  Chas.  Brown  v.  Taylob. 

• 

When,  pmd$fUe  lUe,  in  an  aetion  on  contract,  the  pl^tilb  mU  and  a«ign  tho  tub- 
jeet  matter  of  the  action  to  a  third  penon,  he  will  not  be  rabftitoted  as  plaintiff, 
on  motion  of  the  plaintiffs  to  the  record,  and  without  notice  to  him.  The  alleged 
purchaser  is  the  person  to  moTc  for  snbttitution ;  and  he  should  do  so,  on  notice 
to  the  plaintiffs,  as  well  as  to  the  defendant  Even  in  sneh  a  case,  it  is  not  a 
matter  of  conrse,  to  order  a  substitution,  without  imposing  any  eon^tion^ 

At  Chimbmis,  October  6, 1866, 

On  an  affidavit  of  0.  Brown,  that  this  action  is  on  contract,  to 
recoyer  $814,  is  at  issue,  that  plaintifib  have  assigned  their  interest 
in  the  subject  matter  of  the  action  to  John  G.  Brown,  and  that  the 
affiant,  C.  Brown,  is  desirous  the  latter  should  be  substituted  as 
plaintiff  in  this  action ;  the  plaintiff,  on  a  notice  from  their  attor- 
ney to  the  defendant,  and  to  him  onlj,  move  for  an  order  making 
such  substitution.  This  is  opposed,  on  the  giround  that  the  pre- 
tended purchaser  is  the  proper  par^  to  make  the  motion. 

Mi  JT.  Burke^  for  plaintiff 

H.  W.  Johnson^  for  defendant 

BoswORTH,  J. — This  motion  is  made  under  section  121  of  the 
Code.  No  notice  of  it  has  been  given  to  John  C.  Browm,  and 
the  motion  is  not  made  bj  him,  nor  on  his  behalf  He  has  not 
had  a  chance  to  be  heard.  He  may  deny  that  he  has  bought  the 
right  of  action.  If  the  motion  was  granted,  a  third  person  might 
be  made  plaintiff  in  the  action,  not  only  without  his  knowledge, 
but  against  his  will.  K  he  clidms  to  have  purchased  the  subject 
matter  of  the  action,  he  should  move  to  be  substituted,  if  he  wishes 
to  be  made  plaintiff  upon  the  record,  and  should  move  on  jiotice 
to  the  plaintiff  as  well  as  to  the  defendants. 

But  if  he  should  move  for  such  a  substitution,  and  it  should  be 
apparent  that  the  main  motive  for  the  change  was,  to  make  the 
present  plaintifb  witnesses,  the  court  might  impose,  as  a  condi« 
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lion,  that  he  stipulate  not  to  call  them  as  witnesses.    (6  Howard| 
Pr.  R  220.)^ 

In  the  case  of  such  a  change  of  interests,  pencknie  lit^  it  is  dis- 
cretionary with  the  court  to  allow  a  substitution  of  the  purchaser 
as  plaintiff.  Where  a  substitution  cannot  prejudice  any  right  or 
remedy  of  the  defendant^  it  would  be  almost  a  matter  of  course  to 
permit  it  When  such  a  result  would  be  produced  by  the  change, 
the  court  would  either  refuse  to  permit  it,  or  would  grant  it  only 
on  such  tenns  as  would  protect  the  defendant  from  injury. 


Jakes  E.  Coolst  and  John  Keese,  respondents,  v.  WfLLiAic 
Beach  Lawbence  and  William  B.  Lawbence,  Jr.,  appel- 
lants. 

In  removiDg  a  eanie  from  the  state  courts  to  the  dreait  Ck>iirt  of  the  United  States, 
the  defendant  shall,  at  the  time  of  entering  his  appearance  in  such  state  court, 
file  a  petition  for  the  removal  of  the  cante  for  trial  into  the  next  Cironit  Court 
to  be  held  in  the  district  where  the  suit  is  pending,  and  offer  good  and  sufficient 
surety  for  his  entering  in  such  court,  on  the  first  day  of  its  session,  copies  of 
said  process  against  him ;  and  also  for  his  there  appearing  and  entering  special 
bail  in  the  cause,  if  special  bail  was  originally  requisite  thereia 

litld,  that  the  entry  of  an  appearance  in  a  state  court  must  be  interpreted  by  the 
course  and  practice  of  that  court ;  and  that  what  is  held  in  such  court  to  be  a 
submission  to  its  authority  in  the  cause,  whether  coerced  or  voluntary,  must  be 
deemed  an  appeamnce.  And  further,  when  such  subnussion  has  once  been 
made,  it  cannot  be  retracted. 

HM,  also,  that  the  defendants,  by  appearing,  in  this  action,  by  counsel,  and  op 
posing  a  motion  for  an  injunction,  and  reading  affidavits  in  oppoution  to  such 
motion,  and  filing  the  same,  with  the  names  of  their  attorneys  in  this  action 
endorsed  thereon ;  and  by  moving  that  aU  proceedings  in  this  action  be  stayed, 
had  submitted  themselves  to  the  jurisdiction  of  the  court,  and  appeared  in  the 
action  unconditionally. 

(Before  Oaklxt,  Cb.  J.,  Dusa,  Boswobsh,  Campbell  and  HomiAir,  J.J.) 
October  term,  1855. 

This  action  comes  before  the  court  on  an  appeal  by  the  defend- 
ants from  an  order  made  by  Mr.  Justice  Duer,  denying  a  motion, 
to  remove  it  into  the  Circuit  Court  of  the  U.  S«  A.,  and  to  stay  all 
proceedings  in  this  court 

William  Beach  Lawrence,  one  of  the  defendants  in  this  action, 
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had  granted  a  lease  to  the  plaintiff  of  certain  premises  in  the  dty 
of  New  York,  with  covenants  of  renewal.  He  mate  the  nsnal 
affidavit  of  the  tenants'  holding  over  after  the  expiration  of  the 
term,  and  obtained  from  a  justice  a  summons  to  show  cause  why 
possession  of  the  premises  should  not  be  dehvered  to  him,  under 
the  statute  of  this  state. 

While  the  proceedings  before  the  justice  were  pending,  the 
plaintiff  herein  commenced  their  action,  and  in  their  complaint 
set  forth  the  covenants  of  renewal  in  the  lease,  and  averred  a  ful- 
filment of  all  the  covenants  binding  upon  them,  and  stated  a 
demand  for  a  renewal  of  the  ledse  according  to  its  provisions. 
They  asked  judgment  for  a  specific  performance  of  such  cove- 
vants  of  renewal,  and  an  injunction  to  restrain  the  defendants  fit)m 
further  prosecuting  their  proceedings  for  obtaining  possession  in 
the  justice's  court 

An  order  to  show  cause  why  an  injunction  should  not  issue, 
was  granted  by  one  of  the  justices  of  this  court,  with  a  temporary 
injunction  to  restrain  the  proceedings  until  such  application  could 
be  heard.  This  order,  with  the  summons  and  complaint,  were 
personally  served  upon  both  defendants.  They  appeared  upon 
the  return-day,  the  10th  of  May,  1855,  by  their  counsel,  to  op 
pose  the  same ;  and  presented  and  filed  with  this  court  an  aJffidavit^ 
entitled  in  the  action,  endorsed  with  the  names  of  "  Piatt,  Gerard, 
and  Buckley,  defendants*  attorneys."  On  this,  and  the  argumenw 
of  counsel,  the  motion  was  resisted. 

On  the  16th  of  May,  an  order  of  this  court  was  made,  which 
recited  the  making  of  the  order  to  show  cause,  and  its  contentSi 
and  concluded  as  follows : — "  And  the  said  parties  having  duly 
appeared,  pursuant  to  the  said  order,  to  show  cause — and  the  de- 
fendants' counsel  having  read  the  af&davits  of  the  defendants^  and 
the  plaintiff'  counsel  having  read  affidavits  on  their  part,  and  on 
hearing  Mr.  Cutler  for  the  continuance  of  the  injunction  order, 
and  Mr.  Gerard  in  opposition  thereto— it  is  ordered  that  the  said 
injunction  order  be  continued  until  the  final  determination  of  this 
action,  and  that  the  plaintiffii  file  an  undertaking  in  the  sum  of 
five  thousand  dollars,  to  be  executed  by  the  plainti£^  Cooley,  in 
addition  to  the  undertaking  in  the  sum  of  five  thousand  dollars 
heretofore  made  and  filed  by  him  in  this  action,  and  that  the  ^d 
bond  be  executed  with  sureties  in  the  usual  manner." 
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On  the  24th  of  May,  1855,  the  defendants  filed  their  petition 
(with  the  requisite  bond)  for  the  remoyal  of  this  action  into  the 
Circuit  Court  of  the  United  States,  and  to  stay  all  further  pro- 
ceedings on  this  action.  On  the  25th  of  May  an  order  to  show 
cause  why  such  remoyal  and  stay  should  not  be  granted,  was 
made;  and  on  the  6th  of  June,  1856,  an  order  was  made,  as  fol- 
lows : — 

"  The  defendants'  motion  to  remove  this  action  into  the  Circuit 
Court  of  the  United  States,  coming  on  to  be  heard,  and  haying 
been  argued  by  Mr.  Piatt  for  the  motion,  and  Mr.  Cutler  in  oppo- 
sition thereto ;  and  it  appearing  to  the  court  that  the  defendants 
appeared  by  their  counsel  and  opposed  amotion  for  an  injunction, 
and  read  and  filed  papers  in  opposition  to  such  motion ;  and  the 
court  being  of  opinion  that  by  so  doing  the  defendants  submitted 
themselves  to  the  jurisdiction  of  this  court,  and  virtually  appeared 
in  this  action,  and  that  sucn  appearance  was  made  on  the  14th  day 
of  May  last,  and  before  the  said  petition  for  removal  was  filed,  and 
that  it  is,  therefore,  too  late  to  make  such  application  for  re- 
moval; 

"  It  is  ordered,  that  the  said  motion  to  remove  the  said  action 
to  the  Circuit  Court  of  the  United  States,  and  to  stay  all  proceed- 
ings in  this  court,  be,  and  the  same  is  hereby  denied,  without 
costs." 

From  the  latter  order  the  defendants  appealed  to  the  General 
Term. 

JPtier  Y.  CkUler^  for  plainti£&  and  respondents. 

James  N.  Platte  for  defendants  and  appellants. 

By  the  Court.  Hoffman,  J. — The  Act  of  Congreas  may  be 
thus  analyzed:  It  is  to  be  made  to  appear,  to  the  satis£sustion  of 
the  state  court^  that  a  suit  is  commenced  in  it  by  a  citizen  of  the 
state  in  which  the  suit  is  brought,  against  a  citizen  of  another 
state ;  next,  that  the  matter  in  dispute  exceeds  the  aforesaid  sum, 
or  value,  of  five  hundred  dollars,  exclusive  of  costs. 

Again :  the  defendant  shall,  at  the  time  of  entering  his  appear- 
ance in  such  state  court,  file  a  petition  for  the  removal  of  the  cause 
for  trial  into  the  next  Circuit  Court  to  be  held  in  the  district 
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where  the  suit  is  pending,  and  offer  good  and  sofficient  soietj  for 
his  entering  in  such  court,  on  the  first  day  of  its  session,  copies  of 
the  said  process  against  him,  and  also  for  his  there  appearing  and 
entering  special  bail  in  the  cause,  if  spedal  bail  was  originally 
requisite  therein.  These  pre-requisites  being  complied  with,  it 
shall  then  be  the  duty  of  the  state  court  to  accept  the  surety,  and 
proceed  no  further  in  the  cause ;  and  any  bail  that  may  have  been 
originally  taken  shall  be  dischaiged. 

The  preceding  section  of  the  same  Act  (Act  1789,  IngersoU's 
Abridg.  §  9,  p.  87)  declares  that  the  Circuit  Courts  shall  have  orig- 
inal cognizance,  concurrent  with  the  courts  of  the  several  states,  of 
all  suits  of  a  civil  nature  at  common  law  or  in  equity,  where  the 
matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of 
$500,  and  (among  other  cases)  when  the  suit  is  between  a  citizen 
of  the  state  where  the  suit  is  brought,  and  a  citizen  of  another 
state. 

No  one  contests  that  the  jurisdiction  of  the  state  courts,  and 
that  of  the  United  States  courts,  is  concurrent  It  is  an  admitted 
rule,  that  in  cases  of  concurrent  authority,  the  tribunal  which  first 
obtains  jurisdiction,  and  is  competent  to  administer  it,  will  retain 
it,  and  another  will  not  interfere.  It  is  equally  certain  that  the 
Act  of  Congress  confers  a  privilege  innovating  upon  this  rule,  and 
prescribing  how  and  when  this  privilege  may  be  exercised.  It 
seems  to  me  a  manifest  deduction  that  the  statute  must  be,  in  its 
fair  construction,  pursued,  or  the  acknowledged  jurisdiction  of  the 
first  tribunal  must  be  sustained. 

In  accordance  with  such  a  view,  the  courts  of  the  United  States 
have  remanded  causes,  where  the  application  was  too  late,  or  the 
state  court  had  improperly  allowed  the  removal.  {Oibson  v.  John- 
8<m,  1  Peters,  C.  C.  44 ;  Wright  v.  Wdls,  id.  220 ;  Admtnis&atars 
of  Bdknap  v.  The  Northern  R  R  Cb.,  25  Ver.  715;  Ladd  v.  3V 
dor,  8  Wood,  k  Minot,  826 ;  Ward  v.  Airedando,  1  Paine's  C.  C.  R 
410.) 

The  right  of  determining  whether  the  state  court  will  continue 
to  exercise  an  admitted  jurisdiction  in  a  cause,  must  exist  to  some 
extent  in  that  court  in  the  same  manner  as  it  exists  in  the  Circuit 
Court  of  the  United  States,  to  decide  whether  it  possesses  it  In 
each  case  the  court  is  governed  by  the  statute,  and  in  each  tribu* 
nal  that  statute  must  be  interpreted  and  applied  to  the  particular 
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case.  The  state  court  must  be  satisfied  as  to  the  sufficiency  of  the 
surety.  It  must  be  satisfied  that  the  sum  or  value  iu  dispute  ex- 
ceeds $500,  a  (][ue8tioQ  regulated  by  the  amount  claimed  in  the 
action.  (16  Peters,  104.)  And  it  is  to  judge  whether  the  petition 
has  been  filed,  at  the  time  of  entering  the  appearance  in  that  court 
Thus  &r  a  discretion,  indeed  a  duty,  is  incumbent  upon  the  state 
court 

The  question,  then,  comes  to  this:  What  is  the  meaning  of  the 
phrase,  entering  his  appearance  in  the  state  courts  which  the  stat- 
ute employs? 

By  a  rule  of  the  Supreme  Court  of  this  state,  which  has  long 
been  in  force,  service  of  an  appearance  or  retainer  by  an  attorney, 
shall,  in  all  cases,  be  deemed  an  appearance,  except  where  special 
bail  is  required.  And  the  plaintifl^  on  filing  such  notice  at  any 
time  thereafter,  may  have  the  appearance  of  the  defendant  entered 
nunc  pro  tunc.  (Bule  26  of  Supreme  Court;  Bule  26  id.,  1847; 
Eule  7,  1864.) 

The  notice  of  retainer  was,  in  IVancis  v.  SiUSj  (2  Hill,  862,) 
held  to  have  the  same  effect  as  if  the  defendant  had  actually  en- 
tered an  appearance  with  the  derk.  In  JTKenzie  v.  Van  Zandt, 
(1  Wend.  1,)  a  notice  of  a  motion  to  be  made  by  an  attorney, 
as  attorney  for  the  defendant,  was  lield  equivalent  to  a  notice  of 
retainer,  and  that  to  an  appearance.  (See,  also,  Quick  v.  Merrill 
8  Caines,  188.) 

By  the  139th  section  of  the  Code,  fix)m  the  time  of  a  service  of 
a  summons  in  a  civil  action,  or  the  allowance  of  a  provisional  rem- 
edy, the  court  is  deemed  to  have  acquired  jurisdiction,  and  to  have 
control  of  all  the  subsequent  proceedings.  A  voluntary  appear- 
ance of  a  defendant  is  equivalent  to  personal  service  of  the  sum- 
mons upon  him. 

The  summons  prescribed  by  the  Code,  and  used  in  this  case,  no 
complaint  accompanying  it^  does  not  require  a  defendant  to  ap- 
pear, but  only  to  answer.  (§  128.)  By  the  130th  section,  the 
defendant  may  compel  service  of  the  complaint,  by  causing  notice 
of  appearance  to  be  given,  where  the  complaint  is  not  served  with 
the  summons.  When  it  is  beyond  all  doubt,  an  answer,  with 
notice  of  retainer  by  an  attorney,  would  be  a  sufficient  appear- 
ance. 

Under  the  189th  section,  this  court  has  held,  that  where  a  de- 
D.— V.  89 
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fendant  served  an  answer,  it  was  such  a  yoluntary  appearance  as 
precluded  him  firom  saying  that  jurisdiction  did  not  appear  on  the 
record,  on  the  ground  that  it  did  not  appear  that  one  of  the  par- 
ties, jointly  liable  on  contract,  had  been  served  with  process,  or 
resided  within  the  city.  The  objection  was  personal,  and  cured 
by  such  appearance.  {Mahany  v.  Penman,  4  Duer,  603.)  So  in 
Biggings  v.  Bockwdl,  (2  Duer,  650,)  Justice  Bosworth  says,  the 
voluntary  appearance  of  a  party  subjects  him  to  the  same  liabili- 
ties as  if  the  summons  had  been  personally  served  upon  him ;  and 
he  acquires  all  the  rights  of  a  party  personally  served. 

What,  then,  is  the  entry  of  an  appearance  in  a  state  court  must 
be  interpreted  by  the  course  and  practice  of  that  court ;  and,  I 
think,  that  what  is  held  in  such  court  to  be  a  submission  to  its  au- 
thority in  the  cause,  whether  coerced  or  voluntary,  must  be  deemed 
an  appearance:  and  further,  when  such  submission  has  once  been 
made,  it  cannot  be  retracted. 

With  this  exposition  several  decisions  in  our  state  will  be  found 
to  agree,  where  the  motion  has  been  either  granted  or  denied.  In 
support  of  this  proposition,  the  opinion  cited  and  commented  upon: 
{Jackson  v.  Oaniine,  4  J.  B.  493 ;  Jiedmond  v.  Russell,  12  J.  B. 
153;  Livingston  v.  Gibbons,  4  J.  Ch.  B.  94;  AUomey-Oenercd  v, 
Pearson,  7  Simons,  802 ;  Norton  v.  Hayes,  4  Denio,  245 ;  Fidd  v. 
JBlair,  Code  Bep.  N.  S.  292  and  361.) 

The  views  taken  by  Justice  Spencer  and  Chancellor  Kent,  in 
the  cases  cited,  are  consistent  with  decisions  or  opinions  expressed 
in  the  Supreme  Court  of  the  United  States.  Thus,  Mr.  Justice 
Caton,  in  the  case  of  JRandaU  v.  The  Delaware  and  Baritan  Chm- 
jpany,  (14  Howard^  80,)  where  he  speaks  of  the  injustice  of  citizens  ' 
of  another  stale  being  forced  into  the  state  courts,  as  tending  to 
deprive  them  of  the  benefits  of  the  constitution,  speaks  of  it  as  v 
being  done  without  the  power  of  election.  And  Mr.  Justice 
Grier,  in  Marshall  v.  Tfie  Baltimore  and  Ohio  Baihroad  Company, 
(16  Howard,  329,)  while  he  condemns  the  interpretation  of  the 
act  as  if  it  were  a  penal  statute,  to  be  construed  by  its  very  letter, 
without  regard  to  its  meaning  and  spirit,  yet  speaks  of  it  as  con- 
ferring a  privilege,  and  that  the  right  of  choosing  an  impartial 
tribunal  is  a  privilege  of  no  small  practical  importance. 

All  these  authorities  show  that  the  question  is,  whether  the  ap- 
pearance of  the  defendant  has  been  an  act  importing  that  he  sub- 
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mits  the  determination  of  a  material  question  of  his  case  to  the 
judgment  of  the  court  It  appears  to  us  that  few  acts  can  be  moie 
conclusive  than  an  appearance  by  counsel  in  open  court,  upon  the 
argument  of  a  motion  for  injunction,  the  reading  of  affidavits  to 
(^pose  it,  the  endorsement  of  such  affidavits  with  the  names  of 
attorneys,  and  a  motion  by  defendants  to  stay  all  proceedings,  and 
the  recital  of  all  this  in  an  order  of  the  court  And,  especially, 
when  this  appearance  and  this  resistance  is  to  decide  the  chie^  if 
not  the  only  point  of  controversy  in  the  cause. 

The  order  appealed  from  must  be  affirmed,  with  costs. 

The  opinion  is  reported  at  length  in  12  How.  Pr.  B.  176. 


F.  &  N.  BsTKOLDB  V.  Davis  &  Brooks. 

AeUoDs  commenced  and  at  issue  before  the  Code  took  effect  may  be  noticed  for 
trial  by  the  defendant^  as  weU  as  by  the  plaintift 

At  Ghambbs,  October  20, 1865. 

This  action  was  put  at  issue  some  years  before  the  Code  took 
^ect  It  having  been  tried,  and  a  new  trial  ordered,  the  defend- 
ants noticed  it  for  trial  for  the  present  October  term  of  this  court, 
and  placed  it  on  tho'calendar.  When  it  was  reached  and  called, 
in  its  place  on  the  calendar,  the  plaintiffs  objected  that  the  de- 
fendants had  no  right  to  notice  it,  it  having  been  put  at  issue 
before  the  Code.  They  insisted  that  the  only  remedy  of  the  de- 
fendants, in  case  the  plainti£&  have  neglected  to  bring  the  action 
to  trial  according  to  the  course  and  practice  of  the  court,  is  to 
move  for  judgment,  as  in  cases  of  nonsuit,  or  for  an  order  dis- 
missing the  complaint  The  action  was  reserved  generally,  in 
order  that  the  question  might  be  formally  presented  at  Chambers. 
The  defendants  n<>w  move,  that  the  cause  may  be  set  down  to  be 
tried  on  some  day  to  be  designated  by  the  court. 

This  is  resisted  by  the  plaintiff,  on  the  ground  that  the  defend- 
ants have  no  right  to  notice  it 

Livinffaian  K.  MiUer^  for  the  defendants. 
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J.  Larocquef  for  the  plaintifGs. 

BoswoRTH,  J. — ^The  determination  of  the  question  presented 
depends  upon  the  construction  that  is  to  be  given  to  section  459 
of  the  Code.  So  much  of  it  as  needs  to  be  considered  is  in  these 
words : — 

"  §  459.  The  provisions  of  this  act  apply  to  future  proceedings 
in  actions  or  suits  heretofore  commenced,  and  now  pending,  as 
follows : 

"  1.  If  there  have  been  no  pleading  therein,  to  the  pleadings 
and  all  subsequent  proceedings. 

"  2.  When  there  is  an  issue  of  law  or  of  fect^  or  any  other 
question  of  fact  to  be  tried,  to  the  trial  and  all  subsequent  pro- 
ceedings." 

It  is  conceded,  that  if  the  action  had  been  commenced  before 
the  Code,  but  no  pleading  had  been  had  until  after  the  Code  took 
effect,  section  459  of  the  Code  (as  it  now  reads)  would  give  to  the 
defendants  a  right  to  notice  the  action  for  trial.  That  any  defend* 
ant  may  do,  in  any  action  conmienced  since  the  Code  took  effect 
(Section  255.) 

K  it  was  the  intent  to  allow  a  defendant  to  notice  for  trial  all 
actions  commenced  before  the  Code,  provided  there  had  been  no 
pleading  in  them  before  the  Code  took  effect,  it  is  difficult  to  uii> 
derstand  why  that  privilege  should  be  denied,  merely  because  the 
action  had  been  put  at  issue,  unless  the  language  of  section  459  is 
so  clear  as  to  admit  of  no  doubt. 

I  think  the  fair  meaning  of  the  section  is  this:  If  there  had 
been  no  pleading  in  the  action,  not  only  were  the  pleadings  to  be 
in  the  form  prescribed  by  the  Code,  but  the  practice  throughout 
the  action,  in  every  stage  of  it  to  its  termination,  was  to  be  such 
as  the  Code  h^  enacted. 

If  pleading  had  commenced,  that  was  to  be  completed  accord- 
ing to  the  rules  of  the  system  under  which  it  was  commenced. 
When  the  cause  should  be  put  at  issue,  the  next  thing  in  the  or- 
der of  proceeding  would  be  its  trial. 

If  at  issue  when  the  Code  took  effect,  it  intended  that  all  subse- 
quent proceedings  in  the  action,  should  be  such  as  the  Code  has 
prescribed.  The  phrase,  that  the  provisions  of  the  act  should 
apply  ''to  the  trial  and  all  subsequent  proceedings,"  includes  as 
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well  the  giving  notice  of  trial,  and  the  time  of  serving  it,  and  the 
filing  a  note  of  issue,  as  the  actual  trial  after  a  juiyhas  be«n  called 
and  sworn. 

The  title  of  the  Code,  which  contains  all  the  provisions  regu* 
lating  the  mode  of  trial,  whether  by  the  court,  before  a  jury,  or 
by  referees,  and  all  mibsequeiit  proceedings  to  and  including  the 
entry  of  judgment^  is  entitled,  "Of  the  trial  and  judgment  in  civil 
actions."    (Code,  title  viii.) 

The  second  chapter  of  this  title,  which  is  entitled  ''Issues  and 
the  Mode  of  Trial,"  provides  that  the  action  may  be  noticed  by 
either  party.    (Section  206.) 

It  is  obvious  that  the  words,  ^'  the  trial,"  if  used  in  section  459 
in  the  sense  in  which  they  are  employed  in  other  parts  of  the 
Code,  include  as  well  the  proceedings  necessary  to  be  taken  to 
give  the  right  to  try,  and  as  any  proceeding  that  may  be  taken  on 
the  actual  trial. 

The  defendants  had  a  right  to  notice  the  action,  and,  unless  the 
counsel  agree  upon  a  day  for  the  trial,  the  court  will  designate 
one  in  the  order  to  be  entered. 


M'QuADB  V.  The  New  Yobk  and  Erie  Railroad  Company. 

When  an  aeUon  has  been  twiee  tried,  the  jnry  disagreeing  on  the  first  trial,  and 
finding  for  the  plaintiff  on  the  seeond,  and  a  new  trial  is  granted  to  defendant 
on  condition  that  he  "  pays  the  costs  of  the  second  trial,"— all  he  is  bound  to 
pay  is  the  costs  of  the  term  at  which  the  second  trial  was  had.  He  is  not  bound 
to  pay  the  fees  of  plaintiff's  witnesses  for  attending  at  a  term,  or  cirenit,  inter- 
mediate to  those  at  which  the  two  trials  were  had. 

Nor  should  he  be  required  to  pay  the  amount  of  any  per  oentage  that  may  have 
been  allowed  to  the  plaintiff,  on  the  comiug  in  of  the  verdict  Tbat  is  to  be 
granted  to  the  party  who  recovers  final  judgment:  not  to  both  parties,  as  might 
happen  if  treated  solely  as  a  compensation  lor  the  labor  and  expenses  of  a  triaL 
It  is  not  to  be  allowed  but  once.  When  granted,  it  is  allowed  to  the  prevailing 
party  by  way  of  indemnity  for  his  expenses  in  the  action ;  and  as  well  for  ex- 
penses in  one  stage  of  the  action  as  in  any  other,  down  to  the  entry  of  judgment, 

(Before  Oaxlkt,  Gb.  J.,  Cakpbkll,  Bobwokib,  HomcAH  and  Slossoit,  J.J.} 
General  Term,  October,  1855, 

Tms  action  was  first  tried  in  February,  1854,  and  the  juiy  dis- 
agreed.   It  was  noticed,  and  on  the  calendar  for  the  following 
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March  and  April  terms.  It  was  on  the  day  calendar,  and  called 
in  its  order  on  the  27th  of  April,  and  the  plaintiff  not  appearing, 
the  complaint  was  dismissed.  On  the  17th  of  May,  an  order  was 
made  vacating  that  dismissing  the  complaint,  and  directing  the 
cause  to  be  restored  to  the  calendar  and  tried  on  the  first  Tuesday 
of  June,  1864,  or  as  soon  thereafter  as  the  same  was  reached;  and 
also  directing  that  the  fees  of  the  witnesses  on  the  part  of  the  de- 
fendants attending  on  the  April  trial  term,  and  ten  dollars  costs 
of  the  motion,  shoidd  be  deducted  from  any  reooyeiy  which  might 
be  had  by  the  plaintiff 

The  cause  was  placed  on  the  calendar  and  tried  in  the  June 
term,  1854 — ^the  trial  conmiencing  on  the  18th  and  ending  on  the 
17th  of  June — ^a  verdict  was  rendered  for  the  plaintiff.  On  the 
17th  of  June,  1864,  an  allowance  of  $176  was  made  in  &yor  of 
the  plaintiff 

At  the  January  Special  Term,  1866,  the  defendant  moved  for 
a  new  trial,  which  was  denied,  but  without  costs. 

On  the  8th  of  January,  1856,  the  plaintiff^s  costs  of  the  action 
were  adjusted.  At  the  foot  of  the  adjusted  bill  is  this  statemait, 
viz.: — 

Costs  adjusted  at $568.50 

Allowances   •        •        .        •  .....    176.00 

Costs  of  motions— (October  10, 1864,  $10 ;  October  13, 

1864,  $10) 20.00 

Interest  on  judgment,  $8,000 122.50 

$886.00 

On  the  24th  of  January,  1866,  judgment  was  perfected  and  a 
roll  filed. 

The  defendant  appealed  to  the  General  Term,  and  in  June,  1855, 
a  new  trial  was  granted,  on  condition  that  defendant  "paid  the 
costs  of  the  second  trial," — the  costs  of  the  appeal  being  left  to 
abide  the  event 

In  the  bill  of  costs,  as  adjusted  on  the  8th  of  January^  1854^ 
there  was  allowed  to  the  plaintiff,  viz. : — 

For  attendance  of  witnesses  at  the  March  term,  1854       .  $89.24 
do  do.  April  term,  1854        .    91.24 
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For  juroiB^  fees,  clerk's  fees,  and  fees  for  attendance  of 

witnesses  at  June  term,  and  a  trial  fee    .        .        .  $164.08 

One  hundred  and  sixly-fourdoUars,  eight  cents,  have  been  paid 
and  accepted  in  fuU  of  the  costs  of  the  June  term. 

The  questions  now  presented  are,  first,  whether  the  defendant 
is  bound  to  pay  more  than  the  $161.08,  in  order  to  comply  with 
the  terms  of  the  condition  on  which  a  new  trial  was  granted. 

At  the  time  they  were  paid,  the  counsel  of  the  parties  differed 
upon  the  question  of  the  construction  of  the  order  as  entered. 

They  were  paid  under  a  stipulation  that  plaintiff  might  move 
the  court  for  an  order  directing  the  costs  of  the  March  and  April 
terms,  and  the  allowance  of  $175  to  be  paid.  Plaintiff  now 
moves  for  an  order  that  they  be  paid  in  fifteen  days,  or,  in  defiiult 
thereof  that  the  order  granting  a  new  trial  be  vacated. 

L,  E.  BuJkky^  for  plaintiff 

27.  B.  EaicUy  for  defendants. 

By  the  Coubt.  Boswobth,  J. — ^A  new  calendar  was  made 
for  the  term,  commencing  on  the  first  Monday  of  April,  1854. 
That,  by  an  order  of  the  court,  was  continued  through  the  months 
of  May  and  June,  and  causes  noticed  for  the  May  and  June  terms 
were  placed  at  the  foot  of  the  calendar,  as  it  stood  at  the  begin- 
ning of  those  months  respectively. 

When  a  cause  is  tried,  after  having  been  noticed  for  circuits 
prior  to  that  at  which  a  verdict  is  obtained,  and  a  new  trial  after* 
wards  is  granted  on  payment  of  costs,  or  of  the  costs  of  the  trial ; 
the  only  costs  to  be  paid  are  those  of  the  circuit  or  term  at  which 
the  trial  occurred. 

When  successive  circuits  or  terms  commence,  as  oft;en  occurs 
in  this  court,  on  the  Monday  succeeding  the  Saturday  on  which 
the  next  preceding  one  ended,  if  a  cause  should  be  on  the  day 
calendar  at  the  close  of  one  term,  but  not  be  actually  reached 
until  the  next,  it  might  be  very  proper  to  require  a  defendant  to 
pay  the  costs  of  the  necessary  attendance  of  witnesses,  for  both 
of  such  terms.  So,  if  there  was  such  prospect  of  the  cause  being 
reached  in  the  last  week  of  a  term,  that  common  prudence  would 
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require  witnesses,  living  out  of  the  city,  to  be  subpoenaed  to  attend, 
within  that  week,  it  might  be  proper  to  include,  in  the  costs  to  be 
paid,  the  fees  of  the  attendance  of  such  witnesses,  although  the 
cause  might  not^  in  &ct,  be  called  and  tried  until  the  subsequent 
term. 

But  such  a  rule  should  not  be  applied  to  terms  which  are  not 
for  any  purpose  to  be  regarded  as  one  term.  There  was  one  cal- 
endar for  the  January,  February,  and  March  terms.  A  new  cal- 
endar was  made  up  for  April,  which,  by  order  of  the  court,  con- 
tinued the  calendar  of  that,  and  of  the  May  and  June  terms. 
There  is  no  more  connection  in  intendment  of  law  between  the 
March  and  April  terms,  nor  under  any  orders  or  practice  of  the 
court)  than  between  the  January  and  June  terms. 

We  think  the  costs  of  the  March  term  cannot  be  allowed  to  the 
plaintiff,  under  the  decision  of  the  court,  nor  according  to  the  usual 
practice  in  respect  to  the  costs  to  be  paid  on  granting  new  trials. 

The  costs  of  the  April  term  should  not  be  allowed.  The  plain- 
tiff was  not  only  in  de&ult  in  not  trying  the  cause  at  that  term, 
which  of  itself  is  an  answer  to  his  claim  to  such  costs,  but  he  has 
been  ordered,  by  an  order  still  in  force,  to  pay  the  fees  for  the  at- 
tendance of  the  defendants'  witnesses  for  the  same  term. 

The  court  at  General  Term  did  not  intend  to,  and  could  not 
properly  have  altered  the  rights  and  liabilities  of  the  parties  with 
respect  to  such  costs,  so  &r  as  they  are  affected  or  fixed  by  the 
order  of  the  17th  of  May,  1854. 

The  only  other  matter  to  be  considered,  relates  to  the  allowance 
of  $175. 

We  understand  that  a  per  oentage,  when  allowed  on  the  ground 
that  the  case  is  difficult  or  extraordinary,  is  not  merely  to  com- 
pensate for  an  actual  trial,  but  for  the  sldll  and  labor  employed, 
and  expenses  incurred,  from  the  commencement  of  the  action  to 
the  recovery  of  judgment 

In  some  cases,  full  as  much  professional  labor  and  skill  are 
requisite  in  the  proceedings  prior  to  the  notice  of  trial,  as  upon  the 
trial  itself. 

The  allowance  of  a  per  centage  depends  upon  a  judgment  being 
recovered,  and  is  to  be  granted  to  the  party  who  recovers  the  judg* 
ment.    (Code,  §  309.) 

The  judgment  contemplated  by  §  S09,  is  a  final  judgment  in 
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the  action.  It  is  the  jadgment  or  recoveiy,  bj  which  the  right  of 
the  one  party  to  recover,  and  the  liability  of  the  other  to  pay,  the 
costs  of  the  action,  are  determined. 

It  is  the  common  practice  for  the  Judge  at  the  circuit,  on  the 
rendition  of  the  verdict,  to  make  an  order  for  an  allowance ;  but 
we  do  not  think  such  an  order  can  be  deemed  effectual,  if  the  ver- 
dict is  afterwards  set  aside,  and  a  new  trial  granted. 

In  Hides  v.  Waierman,  (7  How.  Pr.  R  870,)  the  plaintiff  ob- 
tained a  report  of  referees  in  his  fiivor,  and  an  allowance  of  a  per 
centage. 

Tne  report  was  afterwards  set  aside,  and  a  new  trial  granted  on 
defendant's  "  paying  to  the  plaintiff  the  costs  of  the  reference  here- 
tofore had."  Mr.  Justice  Barculo  decided  that  the  terms  of  the 
order  did  not  entitle  the  plaintiff  to  the  per  centage,  and  that,  on 
a  proper  construction  of  the  Code,  the  defendant  could  not  bo  re* 
quired  to  pay  it. 

These  extra  allowances,  like  those  whose  amounts  are  specified 
in  §  807,  when  made,  are,  in  the  language  of  §  808,  granted  to  the 
prevailing  party,  '^by  way  of  indemnity  for  his  expenses  in  the 
action." 

In  this  view^of  the  provisions  of  the  title  relating  to  costs,  this 
court  has  often  refused  to  allow  a  per  centage  when  the  cause  had 
been  over  four  or  five  times  on  the  calendar,  when  one  would  have 
been  granted  if  it  had  been  tried  at  an  earlier  day  after  issiie 
joined.  Such  a  practice  would  be  unreasonable,  if  the  extra  al- 
lowance is  made  solely  or  mainly  to  compensate  for  the  expenses 
of  a  trial. 

In  several  classes  of  cases,  enumerated  in  §  808,  an  extra  al- 
lowance may  be  made,  though  no  trial  is  had.  In  the  latter  cases 
it  is  made  by  way  of  indemnity  for  expenses  which  are  neither 
created  nor  increased  by  a  trisd.  In  cases  in  which  a  trial  has 
been  had,  it  is  granted  by  way  of  indemnity  against  the  expaises 
of  the  proceedings  in  every  stage  of  the  action  down  to  the  entry 

of  judgment 

We  are  of  the  opinion  that  the  plaintiff  is  not  entitled,  under 
the  decision  granting  a  new  trial,  to  the  $175.00.  That  when  a 
new  trial  is  granted  for  causes  which,  according  to  the  settled 
practice  of  the  courts,  require  the  condition  to  be  imposed,  that 
the  costs  of  the  trial  be  paid;  any  extra  allowance  which  may 
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have  been  granted  shoul4  not  be  deemed  a  part  of  the  oofits  to  be 
paid,  nor  payment  of  them  be  required. 

If  these  views  are  correct,  the  defendants  have  paid  all  that  ihey 
were  required  to  pay,  to  comply  with  the  conditions  on  which  a 
new  trial  was  granted. 

The  motion  must  be  denied. 


Geobge  J.  L.  Thompson  v.  Abraham  Van  Yecbxen^  and 

others. 

TRkt  steamboat  Alida  had  been  mortgaged,  by  snoeeislYe  mortgages,  to  firar  difier- 
ent  parties,  defendants  in  this  casei  Ezeeiitiions^  upon  judgments  obtained  in 
eoorts  of  this  state,  had  been  levied  npon  her;  and,  also,  attaehments  issued 
from  tribunals  of  the  stAte.  6he  was  sab^eet,  also,  to  sereral  admlxaUj  fieas,  on 
which  libels  had  been  filed ;  and  the  marshal  of  the  United  States  had  selaed 
her,  and  was  adyertiung  her  for  wle.  The  same  had  been  done  by  some  of  the 
mortgagees,  and  by  the  sherifll  The  marshal  had  taken  possession  under  pro- 
cess from  the  District  Court,  before  the  present  suit  was  eommf>nef>d. 

Upon  an  application  for  a  reoeiyer, 

JMd,  that  this  court,  in  an  action  by  a  subsequent  mortgagee  "of  the  Alida,  oould 
make  no  order  which  would  interfere  with  the  rights  of  the  libeOants  in  adnd- 
ralty,  who  had  first  sued. 

That  this  eourt  would  not  attempt  to  interfere,  through  a  reeeiyer  or  othenrlie, 
with  the  possession  of  the  mardml,  taken  under  admiraltj  prooess. 

That  this  court  would  not  interfere  to  prevent  any  of  the  parlies  enfordng  their 
claims  in  the  District  Court  of  the  United  States,  much  less  to  inteipoee  any  ob- 
structions to  any  exercise  of  jurisdiction  by  that  court 

MUd,  also,  in  consideration  of  the  rules  appearing  to  prcTail  in  admiralty,  ^bai  it 
was  lawful  and  promotive  of  justice,  to  appoint  a  reoeiver  of  the  rights  and  iater^ 
ests  of  all  tlie  parties  who  had  not  filed  libels,  in  order  thatsuch  rights  and  inter- 
ests might  be  represented  by  one  person  in  such  eourt,  to  whom  any  surplus  or 
remnants  might  be  paid,  if  such  court  should  see  fit^  and  to  be  diiposed  of  in 
the  present  suit  in  this  oowt 

At  Spwial  Tirm,  Oetober,  1856. 

This  action  comes  before  \he  court  on  a  motion,  by  the  plam- 
tiff)  for  the  appointment  of  a  reoeiver  of  tiie  steamboat  Alida,  her 
tackle,  &e. 

The  motion  was  made  upon  the  oomplaint  and  affidayita  The 
following  appear  to  be  the  material  fiEU^ts : 
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1.  The  steamboat  A]ida  was  mortgaged  by  the  then  owners  to 
Daniel  Drew,  on  the  80th  of  October,  1852.  This  mortgage  is 
held,  imder  various  assignments,  by  the  defendant^  Abraham  Van 
Yechten,  and  he  has  advertised  the  vessel  for  sale. 

2.  Nicholas  Elmendorf  having  become  the  owner,  mortgaged 
the  vessel  to  one  Prosper  M.  Shaw,  and  the  defendant^  on  the 
25th  of  February,  1854. 

8.  The  vessel  was  sold,  under  execution  against  Elmendorf  to 
John  Van  Yechten,  in  July,  1854;  and  he  mortgaged  her  to  the 
plaintiSI  by  an  instrument  dated  the  21st  of  March,  1855. 

4.  He  also  mortgaged  her  again  to  the  defendant^  Ehnore,  in 
September,  1855. 

5.  Judgments  were  recovered  against  Nicholas  Elmendorf  and 
John  Yan  Yechten,  in  April,  1855,  and  levies  on  the  vessel  were 
made,  under  them,  in  the  same  month,  in  fiivor  of  The  Westchester 
County  Bank.  These  claims  are  now  held  by  the  defendant^ 
Schoonmaker,  under  an  assignment 

6.  Schoonmaker  claims  idso  a  lien  by  virtue  of  judgment^  ex- 
ecution,  and  levy  in  his  own  name,  obtained  against  Nicholas 
Elmendor£ 

7.  The  Sheriff  of  Ulster  county  claims  under  a  judgment  against 
John  Yan  Yechten,  followed  by  an  execution  and  levy,  as  he 
avers. 

8.  The  defendant  Parrott  obtained  a  warrant  of  attachment 
firom  the  Supreme  Court^  under  the  state  lien  law,  on  the'  26th  of 
September,  1855.  The  Sheriff  of  New  York  has  attached  the 
vessel  under  the  same. 

9.  Some  libels  have  been  filed  by  material  men  in  the  District 
Ciourt  of  the  United  States,  on  the  admiralty  side.  The  defendant 
Burbeck,  and  the  defendant  Elmore,  have  filed  such  libels  among 
others.  Some  were  filed  before  the  commencement  of  this  action. 
The  miarshal  took  possession,  under  process,  in  some  of  them, 
about  the  22d  of  September,  1855,  before  the  present  suit^  which 
was  commenced  on  the  28th  of  September,  1855. 

It  is  not  necessary  to  state  the  various  grounds  upon  which  the 
different  parties  seek  to  support  their  respective  daims^  or  to  de- 
feat those  which  conflict  with  their  own. 

Mr.  JR.  H.  Sherwood^  for  the  plaintiff 
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Mr.  J.  E,  Barren^  Jr,^  for  4^eiidant  Shaw. 

Mr.McMahon,  "  "         Elmore. 

Mr.  Van  Vleeck,  "         "         Van  Vechten. 

Mr.  FuUerton,  "         "         Schoonmaker,  and  the 

Sheriff  of  Ulster. 
Mr.Marbury,  "  "         Burbeck 

Mr.  Wright,  "  "  Parrott, 

Mr.  Vanderpodj  for  the  Sheriff  of  New  York. 

^ 

HoFFMAK,  J. — I  am  satisfied  that,  as  to  the  parties  who  resorted 
to  admiralty  before  the  present  suit,  I  ha¥e  no  right  to  interfere. 
I  could  not  aid  a  receiver,  by  a  writ  of  assistance,  to  take  the  vessd 
out  of  the  custody  of  the  marshal ;  and  the  appointment  of  a  re- 
ceiver would  be  so  far  nugatory.  Such  parties  could  not  be  en- 
joined from  proceeding  in  the  District  Court  (2  Paige,  404;  7 
Cranch,  278 ;  4  id.  179.) 

In  relation  to  the  claim  of  Parrott,  there  is  the  embarrassment, 
that  he  has  a  legal  claim  enforced  by  attachment  in  the  Supreme 
Court  before  this  suit  was  commenced.  I  think  that  his  rights 
must  first  be  settled  in  the  District  Courts  or  the  Supreme  Court 
If  he  submit  his  claim  as  holding  a  lien  by  the  local  law  to  the 
former,  it  can  be  there  adjudged.  His  possession,  through  the 
sheriff,  appears  to  have  been  subsequent  to  that  of  the  marBhal'a 
Upon  a  condemnation  and  sale  he  could  intervene.  (The  S/up 
Bobert  FuUcm,  1  Paine's  Bep.  620 ;  The  Angdique,  hereafter  cited.) 
But  by  the  42d  section  of  the  statute,  (2  R  S.  600,)  he  could  not 
proceed  in  the  state  court  while  the  vessel  was  under  seizure 
upon  process  from  the  District  Court  K  his  lien  has  been  duly 
preserved  under  the  act  of  1855,  it  is  plain  that  it  must  be  pro- 
tected in  this,  or  any  other  state  court,  according  to  its  legal 
effect  Although  the  Supreme  Court  would,  I  suppose,  discharge 
his  attachment  his  lien  would  be  protected  through  a  receiver 
here. 

I  proceed  with  the  case  upon  the  assumption  that  the  District 
Court  has  a  jurisdiction  which  it  will  exercise,  and  has  poaaession 
of  the  steamboat 

But  weighty  reasons  present  themselves  for  granting  a  receiver, 
with  modified  authority,  if  it  can  be  lawfully  done,  and  will  be 
efifoctual  for  the  abridgment  of  litigation,  and  the  attainment  of 
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justice.  Here  are  four  morlgageea,  and  several  judgment  and 
execution  creditors,  besides  the  libellants  and  attaching  creditors, 
all  contesting  some  claims,  and  scarcely  one  admitting  fully  any 
claim  prior  to  his  own.  Will  a  receiver,  appointed  by  this  court, 
contribute  to  the  proper  settlement  of  this  mass  of  litigation? 
Can  the  court,  on  this  complaint  and  these  affidavits,  appoint  one? 

As  to  the  first  question,  I  think  it  essential  to  understand  to 
what  extent  the  Court  of  Admiralty  will  examine  and  determine 
these  numerous  and  complicated  claims,  and  upon  what  prin- 
ciple ? 

In  the  case  of  the  N^tune,  (S  Knapp,  94,)  the  Privy  Council 
decided,  that  a  material  man  had  no  lien  on  a  vessel  for  materials 
.  furnished  in  England,  nor  subsequently  upon  the  proceeds  of  a 
sale  upon  condemnation. 

A  mortgagee  bad  taken  possession  before  the  process  had  issued 
out  of  the  Court  of  Admiralty,  The  court  below  decreed  in  &vor 
of  material  men.  The  Privy  Council  overruled  the  decision, 
and  held  that  the  mortgagee  was  entitled.  "  The  court  beld  the 
balance  of  the  proceeds,  in  tisumjvs  habentium,^^ 

But  as  I  understand  the  law  in  our  country,  where  a  state  law 
gives  a  material  man  a  lien,  the  Admiralty  Court  enforces  it,  al- 
though, according  to  its  own  process,  (4  Wheaton,  488 ;  7  Peters, 
824 ;  1  Story,  72 ;  Davis  r.  New  Brig,  Gilpin's  Rep.  414 ;  id,  587 ; 
and  cases  cited  Bule  12  in  admiralty.)  I  gather  from  the  authori- 
ties, that  a  distribution  of  remnants  in  a  Court  of  Admiralty  will 
only  be  made  among  such  as  have  a  lien  upon  the  vessel,  suable 
in  Admiralty,  or  have  a  lien  precedently  and  legally  fixed.  Hence 
all  attaching  creditors,  to  whom  a  lien  is  given  by  a  state  law  (as 
it  is  in  our  state)  may  apply  for  a  distribution ;  and  this  rule  is 
recognized  in  the  case  of  the  Bobert  FuUon^  (1  Paine,  620.)  In 
•  numerous  instances,  also,  mortgagees,  at  least  if  they  have  taken 
possession,  have  been  allowed  to  intervene,  and  have  their  rights 
adjusted  in  the  Admiralty  Court,  for  the  proceeds  of  a  sale  in 
whole,  or  for  remnants.  The  case  of  the  Neptune  seems  express 
as  to  this,  and  that  of  the  New  Brig,  (Gilpin,  552,)  is  equally  de- 
cisive.   See  also  the  Koadusho,  (11  Legal  Observer,  88.) 

As  to  remnants,  the  court  will  not  permit  the  owner  to  take 
them,  against  a  mortgagee,  whose  mortgage  is  invalid  against 
creditors  and  purchasers  for  want  of  formality;  but  will  settle 
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the  claims  of  sucli  a  creditor  and  sucli  a  mortgagee  upon  equitaUe 
principles.    {In  rem,  American  Banner,  Ck^tober,  1865.) 

But  it  is  important  to  understand  tixe  decision  of  the  learned 
and  experiei^ced  Judge  of  this  district^  upon  this  subject  In  the 
case  of  the  AngeUqtie,  the  matter  was  closely  investigated. 

As  to  material  men,  the  learned  Judge  held,  that  as  a  lien  was 
given  them  by  local  law,  they  could  proceed  in  admiralty  to  en- 
force it.  That  the  proceedings  were  to  be  governed  by  the  prac- 
tice amd  course  of  admiralty,  not  by  the  statutes  or  its  analogies. 
That  the  state  law  will  be  observed  as  to  all  the  conditions  and 
provisions,  attending  the  accruing  or  attaching,  or  determination 
of  the  lien.  And  that  the  Admiralty  Court  will  enforce  and  cany 
out  the  lien  as  to  priority  of  pajrment,  in  the  same  way  as  if  it 
had  been  one  under  the  maritime  law.  That  only  bottomry  bonds 
and  sailors'  wages  had  a  preference  under  such  law  over  all  others; 
and  that  material  men,  ko.,  took  priority  in  the  order  of  the  arrest 
of  the  property  subject  to  their  liens,  and  not  pro  raJta^  nor  in  the 
order  of  their  claims  accruing. 

With  respect  to  mortgagees  of  the  vessel,  he  held  in  the  opinion 
first  delivered,  that  a  mortgage,  being  an  incumbrance  or  positive 
hypothecation  of  the  vessel,  is  paramount  in  privilege  to  Uens  ac- 
quired subsequently.  The  exceptions  are  the  rights  of  bottomry 
holders  and  seamen.  A  similar  doctrine  was  laid  down  by  his 
Honor  in  the  case  of  the  Kbdcktsho.    (11  Legal  Observer,  88.) 

The  case  was  again  brought  before  him,  and  he  decided,  that 
the  court  could  not  compel  mortgagees  to  come  in  and  take  satia- 
fiu^tion  of  /their  mortgages ;  that  it  had  no  power  to  adjust  a  scale 
of  equities  between  numerous  suitors  presenting  distinct  interests; 
and  that  it  had  no  bhanceiy  power  to  compel  creditors  to  yield 
legal  rights,  and  give  place  to  claims  clothed  with  no  more  than 
an  equitable  character. 

That  the  mortgagees  had  not  submitted  to  the  court^  and  the 
result  in  the  case  was,  that  the  lien  remained  unaffected  by  the 
marshal's  sale. 

In  the  case  of  the  Stearnboai  Hendrick  Hudson  v.  Odbb  Jt  WH' 
lard,  claimants,  before  Judge  Hall,  (7  Month.  Law  Bep.  9S,  June, 
1864,)  the  following  points  were  decided,  after  a  full  examination 
of  the  case  of  the  Angdique. 
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That  tlie  cuAtom  of  tbe  lakes  created  a  lien  upon  the  yeaad 
equivalent  to  a  maritime  lien,  or  privileged  hypothecation. 

That  a  common  law  mortgage,  though  recorded  according  to 
the  law  of  the  state,  and  filed  imder  tbe  Act  of  Congress,  made 
prior  to  the  accruing  of  such  a  lien,  had  no  preference  oyer  it ; 
but  must  be  paid  after  such  lien  was  discharged. 

That  a  sentence  and  sale  in  admiralty  wherever  it  had  jurisdic- 
tion in  rem,  gave  a  perfect  title  to  the  purchaser  against  all  the 
world;  displaced  every  precedent  or  co-equal  lien;  and  left  the 
proceeds  to  be  distributed  and  paid  among  rightful  claimants.* 
But  it  is  consistent  with  this  opinion,  that  if  difficulties  existed  in 
acy  usting  such  rights,  which  a  Court  of  Admiralty  could  not  satis- 
fiictorily  meet,  the  proceeds,  after  satisfying  the  maritime  liens, 
would  be  held  by  the  court  to  be  distributed  by  a  proper  tribunal. 

Several  instructive  cases  are  cited  to  this  point  The  Portaec^ 
(2  Hagg,  84 ;)  the  Bicmouih,  (Id.  88 ;)  and  the  Fhra,  (1  Hagg,  298.) 

In  one,  the  proceeds  were  held  subject  to  such  an  order  as  a 
court  of  common  law  or  equity  competent  to  settle  the  questions, 
might  make.  In  another,  the  vessel  had  been  seized  by  a  sheriff, 
and  was  in  his  hands  at  the  time  that  the  warrant  of  arrest  which 
issued  from  the  admiralty,  was  executed ;  and  the  decree  being 
satisfied,  the  surplus  proceeds  were  paid  over  to  the  sheriff: 

It  is  plain  that^  under  such  views,  a  receiver,  who  represented 
a  mass  of  claimants  under  state  laws,  appointed  by  acourt  of  com- 
petent jurisdiction,  would  present  himself  to  the  fiivorable  consid- 
eration of  a  Court  of  Admiralty,  and,  I  think,  might  urge  strong 
reasons  for  a  transfer  of  surplus  funds  to  him,  to  be  disposed  of 
under  the  state  laws,  by  a  state  tribunal  His  union,  idso,  with 
the  marshaly  in  a  sale,  might  be  useful  in  attaining  the  most  im- 
portant object  of  making  a  perfect  title. 

And,  again,  upon  the  principles  of  Judge  Betts,  if  the  mortgagees 
do  not  intervene,  and  submit  absolutely  to  the  jurisdiction  of  the 
District  Court,  then  the  vessel  would  be  sold,  subject  to  their  lien ; 
and  then  I  apprehend  the  lien  would  remain  to  be  adjusted  by  a 
state  court. 

I^  again,  they  do  intervene,  and  submit,  and  are  awarded  a 
priority,  it  is  done  in  opposition  to  the  state  law.  A  question  may 
then  be  submitted  to  the  District  Court,  whether,  if  a  state  court 
has  obtained  jurisdiction,  in  a  suit  commenced,  as  to  such  claim- 
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ants,  before  thej  take  any  proceedings  in  the  District  Ciourt^  these 
claims  should  not  be  left  to  the  state  tribunal,  and  the  state  law. 

I  perceive,  therefore,  strong  reasons,  in  every  aspect  of  the  case, 
for  appointing  a  receiver,  though  with  modifi^  power. 

Has  the  court  the  power  to  appoint  one,  under  this  complaint? 

It  is  objected  that  the  complainant  has  no  right  to  file  a  com- 
plaint which,  in  truth,  is  one  of  foreclosure  of  a  chattel  mortgage. 
This  objection  is  not  tenable.  I  do  not  understand  that  the  juris- 
diction upon  such  a  complaint  is  lost,  although  a  sale,  upon  notice, 
has  superseded  the  practice.  {Hart  v.  Ten  JSyck,  2  John.  C.  R 
100.) 

It  is,  again,  said  that  a  subsequent  mortgagee  can  only  redeem 
a  prior  mortgage,  and  cannot  obtain  a  sale.  That  this  proposition 
is  not  universally  true,  is  shown  by  the  case  of  The  Western  In* 
surance  Company  v.  The  Eagh  Company^  (1  Paige,  284.) 

It  is  insisted  that  a  receiver  cannot  be  appointed  over  a  prior 
mortgagee  in  possession,  nor  upon  the  opposition  of  a  prior  mort- 
gagee. 

Elmore,  the  mortgagee,  who  took  possession  on  the  1st  of  Sep- 
tember, 1855,  does  not  oppose  the  application,  as  mortgagee. 
Shaw  had  not  possession.  And  it  has  been  repeatedly  decided 
that  a  Bubsequent  mortgagee  may  have  a  r^4^y,\L  a  prior 
mortgagee  is  not  in  possession,  without  prejudice  to  his  rights. 
{Newman  v.  Newman^  cited,  2  Br.  C.  R.  92,  Betts'  ed.  No.  7; 
Bryan  v.  Obrwitcfc,  1  Cox  Ca.  422 ;  Dalmer  v.  Daskwood^  2  Cox 
Ca.  878.) 

I  think  there  is  no  decisive  objection  to  making  the  order  for  a 
receiver,  with  some  qualifications  as  to  the  rights  of  the  libellantB 
in  the  District  Court  The  appointment  of  a  receiver  leaves  all 
the  rights  of  the  parties  to  the  action  unprejudiced. 

Justice  Hoffman  made  an  order  which,  exclusive  of  its  recitalfl^ 
reads  thus: 

It  is  ordered  that  Benjamin  W.  Bonney  be,  and  he  is,  hereby 
appointed  receiver  of  the  said  steamboat  Alida,  her  tackle,  appar* 
el,  and  ftuniture,  and  of  the  rights,  title,  claims,  and  interests  of 
all  the  parties  in  this  action,  other  than  the  parties  who  have  filed 
libels  in  the  District  Court  of  the  United  States,  for  the  Southern 
District  of  New  York,  with  the  powers  and  modifications  next 
expressed. 
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That  such  receiver  in  no  wise  interfere  with  the  possession  of 
such  vessel  now  had  by  the  marshal  of  the  United  States,  or  with 
that  of  any  purchaser  upqn  any  sale  which  may  be  made  under  a 
sentence  or  decree  of  the  District  Court  of  the  United  States,  for 
the  Southern  District  of  New  York. 

That  in  the  case  of  the  possession  of  such  marshal  being  super* 
seded  by  course  of  law,  such  receiver  do  thereupon  take  and  hold 
possession  of  the  same  without  prejudice  to  the  right  of  the  Sheriff 
of  the  County  of  New  York,  or  of  the  defendant  Parrott,  to  apply 
for  such  possession  under  the  process  issued  from  the  Supreme 
Court,  upon  the  application  of  the  latter  for  an  attachment 

That  such  receiver  give  notice,  by  service  of  a  copy  of  this  or- 
der or  otherwise,  to  such  marshal,  of  his  appointment  as  such  re- 
ceiver. 

That  such  receiver  be  at  liberty  to  intervene  in  the  suit  or  suits 
now  pending  in  such  District  Court,  on  behalf  of  the  parties  in  this 
action,  other  than  those  who  have  filed  libels  in  such  court,  setting 
forth  their  claims  respectively  upon  such  vessel,  and  her  proceeds, 
if  sold,  with  his  own  appointment,  and  to  seek  such  sentence  or 
order  as  the  said  court  shall  see  fit  to  make. 

That  such  receiver  be  at  liberty  to  unite  with  the  said  marshal 
in  any  sale  which  may  be  made,  under  a  sentence  or  decree  of  the 
said  District  Court,  so  as  to  transfer  to  the  purchaser  the  right, 
title,  and  interest  of  all  the  several  parties  hereto. 

An  appeal  was  taken  from  that  order.  The  General  Term,  held 
by  Oakley,  Ch.  J.,  and  Campbell  and  Slosson,  J.  J.,  on  the  22d  of 
December,  1855,  affirmed  the  order  in  all  things,  with  this  modifi- 
cation :  That  the  order  appealed  from  should  be  so  modified  as  to 
declare  that  it  the  receiver  intervened  merely,  without  bonding, 
then  '^  the  intervention  of  the  receiver  in  the  suits  so  pending  in 
said  District  Court,  in  pursuance  of  the  liberty  hereby  given  to 
him,  shall  not  be  construed  as  preventing  the  defendant.  Prosper 
P.  Shaw,  firom  appearing  in  the  said  suits,  and  intervening  therein 
for  the  protection  of  his  own  rights  and  interests,  nor  as  with- 
drawing the  rights  and  interests  of  any  of  the  parties  to  this 
action,  fix>m  the  exercise  of  any  jurisdiction  which  the  said  Dis- 
trict Court  may  have  acquired,  and  deem  it  necessary  or  expedient 
to  exercise." 

Mr.  Bonney,  the  receiver,  having  intervened  in  the  case  oiJohn 
D.— V.  40 
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^.  Brewery  libellant,  in  the  District  Court,  an  excq>tive  iJl^ation 
was  filed  as  to  his  right^  which  was  argued  before  Judge  Betta^ 
who  sustained  the  intervention.  In  the  case  of  ChmeU  y^  The 
Alida,  Judge  IngersoU  made  a  similar  decision.  The  receiyer  was 
held  to  be  a  proper  representatiye  of  the  mortgage^  and  execution 
creditors.  U  Itimately,  the  admiralty  liens  haying  been  discharged 
out  of  the  proceeds  of  a  sale  of  the  Alida,  the  surplus  moneys 
were  directed  to  be  paid  to  the  receiyer,  and  the  action  in  this 
court  is  now  being  prosecuted,  to  settle  the  yarious  claims  upon 
them. 


Thk  Union  Bank  of  Sandusky  v.  Tobbkt. 

On  tht  ezeention  of  s  eommiauon  the  partiM  have  »  right  to  aj^ear  by  ooimad. 
CroM-intoiTogatorief  cannot  be  withdrawn  unless  by  mutual  content 
A  witness  cannot  shield  himself  from  answering  a  croas-interrogatory  by  a  refereoea 
to  hie  previous  answer  to  a  direct  one. 

At  Spksal  Tkrx,  NoTcmber,  1856, 

MonoN  for  a  re-execution  of  a  commission  to  examine  wit- 
nesses.. 

A  commission  had  issued  in  this  action  for  the  examination  of 
witnesses  at  Sandusky,  Ohio.  The  parties  had  united  in  the  com- 
mission, and  the  defendants  now  applied  for  a  re-execution  of  it^ 
on  the  following  grounds: — 

L  That  the  plaintiff,  on  the  first  execution  of  the  commission, 
had  appeared  by  counsel,  without  haying  given  notice  to  the  de> 
fendant,  or  his  attorneys,  of  his  intention  to  do  so. 

n.  That  the  plaintiff's  cross-interrogatories,  and  the  re-direct 
interrogatories  on  the  part  of  the  defendant,  founded  on  the  plain- 
tiff's cross,  had  not  been  put  to  the  defendant's  witnesses,  the 
counsel  for  the  plaintiff  haying  waiyed  an  examination,  on  his 
cross-interrogatories. 

III.  That  seyeral  of  the  defendant's  cross-interrogatories  had 
been  answered  by  a  witness  on  the  part  of  the  plaintiff  only  by  a 
reference  to  previous  answers^  giyen  by  him. 

Mr.  Pike,,  for  defendant. 
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Mr.  Chapman^  for  plaintiff. 

DuEB,  J. — ^There  is  no  weight  in  the  first  objection.  The  par- 
ties have  the  same  right  to  appear  by  counsel  on  the  execution 
of  a  commission  as  on  the  trisd  of  a  cause,  and  notice  of  their  in* 
tention  to  do  so  is  no  more  necessary  to  be  given  in  the  one  case 
than  in  the  other.  Had  there  been  an  agreement  that  counsel 
should  not  attend,  its  breach  might  have  laid  a  ground  for  this 
motion,  but  although  the  &ct  was  suggested,  the  papers  do  not 
show  that  such  an  agreement  was  made. 

The  other  objections  that  have  been  taken  to  the  execution 
of  this  commission,  I  think  have  not  been  answered,  and  must 
prevail 

It  was  held  by  Mr.  Justice  Washington,  (4  Wash.  0.  C.  R  824,) 
that  cross-interrogatories  cannot  be  withdrawn,  unless  by  the  con- 
sent of  the  adverse  party.  Walworth,  Chancellor,  {Brown  v.  DaviB^ 
25  Wend.  259,)  although  he  distinguishes  this  case  from  that  then 
before  the  court,  approves  the  decision.  My  brethren,  whom  I 
have  consulted,  all  agree  with  me,  that  these  authorities  ought  to 
be  followed.  A  commissioner  is,  in  a  qualified  sense,  an  officer 
of  the  court;  in  the  execution  of  his  trust  he  is  bound  to  follow 
the  instructions  that  are  given  to  him,  and  from  this  duty  he  can 
only  be  relieved  by  the  mutual  consent  of  the  parties,  or  of  their 
counsel,  given  on  the  execution  of  the  commission,  and  certified 
on  its  return. 

The  observation  that  the  omission  to  cross-examine  a  witness 
can  never  work  a  prejudice  to  the  party  by  whom  the  witness  is 
called,  when  applied  to  the  examination  of  a  witness  under  a 
commission,  is  more  specious  than  sound.  It  is  not  difficult  to 
imagine  cases  in  which  the  rights  and  interests  of  the  party  might 
be  seriously  affected  by  the  omission.  The  direct  interrogatories 
may  not  have  been  answered  as  explicitly  and  fully  as  they  might 
and  ought  to  have  been.  The  answers  to  the  cross-interrogatories 
might  have  supplied  the  defect,  and  these  interrogatories  may 
have  been  withdrawn  in  the  belief  that,  if  answered,  such  would 
be  the  consequence.  It  is  at  least  possible,  that  such  was  the  mo- 
tive fi>r  withdrawing  them  in  the  case  before  me. 

I  am  also  of  opinion  that  the  answers  of  the  plaintiff'  witnesses 
to  several  of  the  cross-interrogatories  on  the  part  of  the  defendant 
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most  be  deemed  insuffident^  and  ought  not  to  have  been  received 
by  the  commissioner. 

A  witness  upon  a  trial  can  never  shield  himself  from  a  cross- 
examination  by  a  mere  reference  to  the  answers  which  he  had 
given  when  examined  in  chief.  He  is  bound,  when  so  required, 
to  state  again  the  facts  to  which  he  had  testified.  The  veracity 
or  recollection  of  a  witness  may  well  be  tested,  by  requiring  him 
to  repeat,  in  all  its  details,  a  former  narrative  or  statement,  and  it 
is  a  test  which  the  adverse  party  has  an  undoubted  right  to  apply. 
These  rules,  it  seems  to  me,  apply  with  equal  force  to  the  cross- 
examination  of  a  witness  under  a  commission. 

The  motion  for  the  re-execution  of  the  commission  is  therefore 
granted,  with  ten  dollars  costs  to  the  defendant,  to  abide  the 
event. 

When  he  had  delivered  his  opinion  in  the  above  case,  Mr.  Jus- 
tice Duer  said  that  he  was  instructed  by  the  court  to  state,  for  the 
information  of  the  bar,  that  when  a  commission  has  been  returned, 
and  opened  so  that  its  contents  might  with  reasonable  diligence 
have  been  known  to  the  parties  before  the  trial  of  the  cause,  a 
motion  for  its  suppression  or  re-execution  on  the  ground  of  its 
irregular  or  defective  execution,  must  be  made  at  chambers,  and 
would  not  be  entertained  by  the  Judge  upon  the  trial.  The  ob- 
jections on  the  trial  would  be  limited  to  the  competency  of  the 
witnesses  or  the  admissibility  of  their  testimony. 


Chatham  Bank  v.  Van  TBaHTEK. 

A  eomplaint  will  not  be  set  atide,  although  ndther  that  nor  the  copy  lerred  was 
folioed  aB  required  by  rule  41,  if  retained  twelve  days,  without  objeeting  to  the 
defect    Such  acceptance,  and  delay  to  object,  waive  the  defect 

BoswoRTH,  J.,  SO  held,  on  the  29th  of  December,  1855.  The 
defendant  retained  the  copy  of  a  complaint  twelve  days  without 
objection,  and  then  moved  to  set  it  aside,  because  it  was  not  folioed. 
Held,  that  the  proper  cousse  was  to  refuse  to  receive  it  because  it 
did  not  conform  to  the  41st  rule,  and  that  accepting  and  retaining 
it  twelve  days  without  objection,  waived  the  defect 
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Watson  v.  Fitzsimmoks. 

When  the  iDcipient  proceeding  to  pnnifih  a  party  m  for  a  contempt,  is  an  order  to 
show  cause  ''  why  he  should  not  be  punished  for  the  alleged  contempt,"  and  the 
contempt  is  denied,  it  is  not  essential  to  the  yalidity  of  any  final  order  that  may 
be  made,  that  interrogatories  should  be  filed. 

If  a  reference  be  ordered  to  ascertain  and  report  the  testimony  and  the  facts,  and 
both  parties  appear  before  the  referee  and  submit  evidence,  the  defendant  can- 
not object  on  the  final  hearing  upon  the  report,  that  no  interrogatories  had  bean 
filed  and  answered. 

In  proceedings  supplementary  to  execution,  the  judgment  debtor  cannot  be  pun- 
ished, as  for  a  contempt,  for  refusing  to  deliver  his  property  to  the  receiver, 
when  the  order  appointing  the  receiver  does  not  contain  such  a  direction,  and 
no  subsequent  order  to  that  effect  has  been  made. 

At  Spbcial  Term,  December  81, 1866. 

The  plaintiff,  a  judgment  creditor  of  the  defendant,  obtained  an 
order  supplementary  to  execution,  in  the  usual  form,  dated  the 
18th  of  October,  1854.  The  defendant  appeared  and  was  ex- 
amined, and  on  the  15th  of  February,  1856,  a  receiver  of  his 
property  was  appointed.  On  the  22d  of  October,  1866,  an  order 
was  made  on  the  papers  annexed  to  it,  that  defendant  show  cause 
''why  he  should  not  be  punished  for  the  allied  misconduct," 
which  was,  that  he  had  refused  to  deliver  his  property  to  the  re- 
ceiver, or  why  such  further  order,  as  was  proper,  should  not  be 
made.  No  order  existed  requiring  him  to  so  deliver  his  property 
to  the  receiver.  On  the  22d  of  October,  on  the  return  of  that 
order,  he  denied  the  alleged  contempt,  and  thereupon  a  farther 
order  was  made  referring  it  to  a  referee  to  examine  the  defendant 
and  other  witnesses,  and  take  testimony  and  report  the  same,  and 
whether  the  defendant  was  guilty  of  a  contempt,  either  in  dispos- 
ing of  his  property  contrary  to  the  prohibitions  of  the  order  of 
the  18tii  of  October,  1864,  or  in  refiising  to  deliver  his  property 
to  a  receiver. 

The  referee  examined  the  defendant  and  other  persons,  and 
took  other  testimony,  and  reported,  as  his  opinion  thereon,  that 
the  defendant  was  guil^  of  a  contempt  in  both  respects. 

On  the  2Tth  of  December,  1865,  the  plaintiff  moved,  before 
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Bosworth,  J.,  sitting  at  Special  Term,  on  the  referee's  report  and 
all  the  prior  proceedings,  for  an  order  adjudging  the  defendant 
guilty  of  a  contempt,  in  both  respects. 

Chas.  n.  BurUj  for  plaintiffl 

F.  S,  P.  Bryatij  for  defendant, 

Insisted  that  the  Judge  or  court  had  no  power  to  make  the 
order  applied  for,  on  the  papers  before  him.  That  a  party,  deny- 
ing an  alleged  contempt,  cannot  be  adjudged  guilty  of  it,  until 
after  interrogatories  had  been  put  to,  and  been  answered  by  him. 
That  the  most  that  could  now  be  done,  was  to  order  interroga- 
tories to  be  filed  and  answered,  or  an  attachment  to  be  issued. 
The  other  points  discussed,  related  rather  to  the  meriti^  than  to 
the  proper  mode  of  proceeding. 


fioswoRTH,  J.,  held,  that  2d  B.  S.  536,  §  5,  prescribes  two 
modes  of  proceeding:  one,  an  order  to  show  cause  why  the  de- 
fendant "should  not  be  punished  for  the  alleged  contempt;"  the 
other,  "  an  attachment  to  arrest  such  party,  and  to  bring  him  be- 
fore such  court  to  answer  for  the  allied  contempt"  The  statute 
is  silent,  when  the  mode  first  named  is  adopted,  as  to  the  courae 
to  be  thereafter  pursued,  whether  the  defendant  appears  or  fisuls 
to  appear.  It  may,  therefore,  be  such  as  conforms  to  the  general 
practice  of  the  court  upon  any  order  to  show  cause  why  relief 
should  not  be  granted. 

Section  19,  (2  R  S.  687,)  whidi  requires  written  interrogatories 
to  be  filed,  and  written  answers,  on  oath,  to  be  made  to  them,  by 
its  express  terms,  relate  to  a  "defendant  arrested  upon  an  attach- 
ment." That  is  also  a  proper  course  when  a  defendant  appears 
upon  an  order  to  show  cause  why  he  should  not  be  punished,  but 
the  statute  does  not,  in  terms,  require  it,  in  such  a  case.  (2  Sand. 
S.  0.  R.  727  and  728.) 

Tliis  proceeding  is  one  had  in  the  action  in  which  the  judgment 
was  recovered,  and  §  271,  sub.  8,  authorizes  a  reference  in  such  a 
case.  The  order  of  reference  was  clearly  not  void,  and  the  de- 
fendant not  having  appealed  from  it^  but,  on  the  contrary,  having 
been  examined  under  it,  cannot  objeCt  now,  to  its  validity  or  regu- 
larity, nor  to  that  of  proceedings  regularly  had  under  it 
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For  good  cause,  the  court  in  its  discretion,  might  send  tiie  mat* 
ter  back  to  the  reiferee  to  take  further  testimony,  but  no  such  ap- 
plication is  made. 

The  proceedings  are  regular,  and  the  defendant  must  be  adjudged 
guilty  of  a  contempt^  in  having  disposed  of  his  property  in  viola^ 
tion  of  the  injunction  contained  in  the  order  of  the  18th  of  Oc- 
tober, 1854.  The  order  of  reference  directed  an  investigation  of 
that  matter,  and  the  defendant  cannot  now  object  that  it  was  not 
specified  in  the  order  to  show  cause. 

But  in  refusing  to  deliver  his  property  to  the  receiver,  he  has 
not  disobeyed  any  order  of  the  court,  for  none  has  been  made  re- 
quiring him  to  so  deliver  it  He  refused  to  do  that  which  it  was 
his  duty  to  do ;  but  that  was  a  duty  resulting  from  a  change  of 
title  to  the  property  produced  by  the  appointment  of  a  receiver, 
and  not  from  an  order  which  he  had  reiiised  to  obey.  To  punish, 
as  for  a  contempt^  for  refusing  to  deliver  property  to  a  receiver, 
an  order  requiring  such  delivery  is  a  necessary  pre-requisite.  The 
Ju<^  imposed  a  fine  on  the  defendant^  for  having  disposed  of  his 
property  contrary  to  the  ordier  of  the  18th  of  October,  1854.  (On 
appeal  to  the  General  Term,  the  order  was  afi&rmed.) 


Fbatt  v.  Hoag. 

Die  oourt  hM  no  power  to  order  a  li$  penden*  to  be  taken  firom  the  files  of  the 
eonrt,  wUdi  b  in  proper  fonn,  and  hat  been  filed  in  an  action  in  oonformity 
with  the  provisions  of  the  itatnte. 

iJthongh  an  injunction,  whieh  had  been  granted,  and  which  restrained  the  defend- 
ant from  dispodng  of  the  real  estate  sought  to  be  charged  by  the  action,  has 
been  diwolyed,  on  the  defendant's  depositing  in  court  a  specific  sum  of  money, 
as  security  for  the  payment  of  any  judgment  the  plaintiff  might  recover;  the 
Ut  pfndmt  win  not  be  ordered  to  be  taken  firom  the  files  of  the  coart»  notwith- 
standing its  continuance  may  defeat  a  contract  for  the  sale  of  the  real  estate, 
which  the  defendant  may  have  made  after  the  injunction  was  dissolved.  A 
plaintiff  may  give  actual  notice  of  his  claim  to  any  person  who  contemplates 

-^    purchasing,  and  he  may  give  such  a  notice  as  the  statute  authorixeiL 

At  Spbcial  Tbem,  January,  ISM. 

Ths  complaint  makes  a  case  for  an  accounting  between  the  par- 
ties,  in  respect  to  the  proceeds  of  the  sales  of  two  houses  and  lots 
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in  the  city  of  New  York,  in  whicli  they  were  jointly  interested — 
claims  a  balance  due  the  plaintiff,  and  prays  for  an  accounting,  &c 

It  charges  that  a  house  and  lot,  on  the  Third  avenue,  in  New 
York  city,  was  bought,  and  paid  for  in  part,  with  such  proceeds, 
and  conveyed  to  the  defendant^  and  seeks  to  have  such  house  and 
lot  disposed  of,  if  necessary,  and  proceeds  applied  to  pay  such 
balance  as  may  be  adjudged  to  be  due  to  the  plaintiff.  An  in- 
junction was  granted,  prohibiting  the  defendant  from  disposing 
of  this  house  and  lot,  until  the  further  order  of  the  court,  and  a 
lis  pendens^  in  proper  form,  was  filed  with  the  clerk  of  the  county. 

The  injunction  was  dissolved  on  the  18th  of  December,  1856, 
by  order  of  the  court,  on  the  defendant's  giving  security  approved 
by  the  court,  in  the  sum  of  $1,600,  to  account  for  the  proceeds  of 
said  Third  avenue  house  and  lot. 

The  defendant  contracted  to  sell  and  convey  the  house  and  lot^ 
and  the  purchaser  refused  to  complete  his  contract  on  account  of 
the  pendency  of  this  action,  and  the  lis  pendens.  The  defendant 
now  moves  for  an  order,  that  the  lis  pendens  be  taken  firom  the 
files  of  the  derk  of  the  city  and  county  of  New  York. 

David  P.  WhedoHj  for  defendant, 

Insisted  that  the  giving  of  the  security,  on  which  the  injunction 
was  dissolved,  conferred  the  right  to  sell  the  property  without  any 
embarrassment  to  giving  a  good  title,  to  result  from  this  action, 
and  the  proceedings  therein;  and  that  the  defendant  acquired 
thereby  an  equitable  right  to  have  the  Us  pendens  taken  from  the 
files  of  the  clerk  of  the  county. 

Itobert  H.  Shannon^  for  plaintifi^ 

Contended  that  the  court  had  no  power  to  grant  the  motion. 
That  the  security  was  a  substitute  for  the  injunction,  and  that  only. 

BoswOBTH,  J. — ^The  filing  of  a  2»  pendens  is  an  ordinary  pio> 
ceeding  in  an  action,  in  which  it  is  sought  to  subject  specific  real 
estate  to  the  operation  of  any  judgment  that  may  be  recovered. 

It  is  indispensable,  in  order  to  affect  persons  who  may  purchase 
pendente  liie,  in  ignorance  of  the  plaintiff's  claim,  that  it  should  be 
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filed.  All  who  take  the  title  after  a  notice,  in  proper  form,  haB 
been  filed  with  the  proper  officer,  take  it  with  the  same  conse- 
quences that  would  have  resulted  from  a  purchase  with  actual 
notice. 

If  no  injunction  had  been  granted,  the  filing  of  a  lis  pendens 
would  have  secured  the  plaintiff  such  rights  to  it  in  the  hands  of 
the  purchaser,  as  might  have  existed  against  the  defendant  if  he 
had  continued  to  own  it.  If  the  plaintiff  succeeds  in  establishing 
that  he  is,  in  equity,  a  part  owner,  and  that  full  relief  cannot  be 
secured  except  by  a  sale  of  it,  and  payment  to  himself  of  such 
part  of  the  proceeds  as  may  be  required  to  satisfy  his  just  equit- 
able claim,  the  filing  of  the  lis  pendens  will  enable  the  plaintiff  to 
obtain  the  same  relief  though  the  property  may  have  been  con- 
veyed j^endbife  lite. 

Although  the  lis  pendens  is  an  oidinary  proceeding,  yet  it  is^  in 
this  state,  the  subject  of  statutory  provisions.  (2  B.  Sw  174,  §  48 ; 
Code,  §  182.) 

The  court  has  certainly  no  power  to  prevent  the  plaintiff  from 
giving  actual  notice,  if  he  can,  to  every  person  who  may  propose 
to  purchase.  I  cannot  imagine  any  principle  on  which  it  can  pro* 
vent  him  from  giving  notice  in  the  way  the  statute  has  provided. 
It  cannot  rightfully  interfere,  to  take  from  the  files  of  the  clerk  of 
the  county  a  paper,  in  proper  form,  and  regularly  filed  under  the 
authority  of  a  statute,  which  is  a  notice,  in  law,  to  all  who  may 
purchase. 

The  right  also  existed  to  obtain  an  injunction,  on  presenting  a 
case  which  entitled  the  plaintiff  to  it  A  case  was  made  on  which 
the  court  deemed  it  just  to  grant  that  relief  The  court,  subse- 
quently,  permitted  the  defendant  to  substitute  security  for  the  in- 
junction,  and,  on  the  security  being  given,  dissolved  the  injunc- 
tion. When  the  court  made  the  order  dissolving  the  injunction, 
neither  the  court  nor  the  defendant  knew  of  the  lis  pendens,  al- 
though it  had  been  filed  months  previously  thereto.  That  order, 
therefore,  in  contemplation  of  the  court,  as  in  contemplation  of 
law,  was  security  substituted  for  the  injunction,  and  that  only. 

I  think  the  motion  should  be  denied,  on  the  ground  that  the 
court  is  incompetent  to  grant  the  relief  sought  by  it. 

The  motion  is  denied,  with  $7  costs. 
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Tke  Bepublic  of  Msxico  v.  Fsakgib  ds^  Abanqoiz. 

A  republic,  acknowledge  as  Bach  by  our  own  govemment,  is  an  independent  aarw- 
ereign  power,  and,  therefore,  a  state  just  as  certainly,  and  in  the  same  sense,  aa 
a  monarchy,  limited  or  absolute. 

A  state  is  a  moral  person,  having  an  understanding  and  a  will,  capable  oi  posMMag 
and  acquiring  rights,  and  of  contracting  and  fulfilling  obligationsw 

Aa  a  state  is  a  person  possessing  rights  which  the  law  defines  and  may  enforee,  its 
competency  to  assert  those  rights  in  a  court  of  justice,  in  every  countiy  whete  ihmr 
assertion  may  be  necessary,  inevitably  followa  It  has  iht  same  right  to  ane  for 
the  recovery  of  a  debt  as  an  individual  creditor,  and  the  same  right  to  aoe  by 
its  appropriate  name,  that  which  designates  its  being  and  character  a»  a  states 
as  a  foreign  corporation  by  its  corporate  name.  The  denial  of  this  right  to  a 
foreign  state,  a<^owledged  as  such  by  our  own  goyemment,  and  with  whom 
we  are  at  peace,  would  be  a  grave  subject  of  remonstraiiM  and  oomplaliit,  and 
might  even  be  deemed  a  just  cause  of  war. 

When  a  foreign  state  u  the  plaintiff,  an  undertaking  accpmpanying  an  order  of  ar- 
rest, signed  and  acknowledged  by  its  resident  minuter,  on  the  part  of  the  plain- 
tiff, is  a  valid  undertaking  within  the  providons  of  the  Code; 

A  person  who  has  received  money  in  a  fiduciary  capacity  is  liable  to-be  amsta^ 
although  it  U  not  stated  that  he  had  embeazled  or  finudvlently  miMppEod  tha 
sum  claimed  in  the  action. 

When  an  order  of  arrest  is  founded  on  extrinric  fkcts,  wholly  unconnected  with  the 
right  of  the  plaintiff  to  maintain  the  action,  the  burden  of  proo(  when  a  BAotioii 
to  vacate  the  otder  ia  made,  rests  upon  the  plaintiff;  and  if  tho  fiiets  are  po» 
itively  denied,  and  the  question,  upon  the  whole  evidence,  of  the  defendavt'a  lia- 
bility to  the  arrest,  remains  in  donbt>  he  ia  entitled  to  hia  discharge.  But 
when  the  £scts  relied  on  in  support  of  a  motion  to  vacate  an  order  of  arrat  eoii- 
atitttte  a  defence  to  the  action,  that,  if  prored,  would  bar  a  recovery,  the  bordca 
of  proof  is  on  the  defendant,  and  if  he  iSsil  to  satisfy  the  court  that  the  defenea 
will  certainly  be  cftablished  on  the  trial,  the  application  for  faia  diaeharga  will 
be  denied. 

The  court  has  no  right  to  say,  where  the  evidence  is  conflicting  and  doubtful,  tliai 
tlie  plaintiff  cabnot  reooTer,  when  it  is  solely  upon  the  truth  of  this  proposltioB 
that  a  motion  to  vacate  an  order  of  arrest  is  founded. 

At  GnnoAL  Taau,  January,  165«.  Before  all  the  Jadgea. 

Appeal  from  an  order  made  by  Mr.  Justice  Hoffman,  denying 
a  motion,  on  the  part  of  the  defendant,  to  racate  an  order  of  arrest^ 
but  reducing  the  sum  in  which  the  defendant  was  to  be  held  to 
bail  from  ninety  to  thirty  thousand  dollars.  Both  parties  iqtpealed ; 
the  plaintiff  on  the  ground  that  the  b^  ought  not  to  hare  been 
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redaced ;  the  de&iidant|  that  he  ought  to  have  been  wholly  dis- 
charged. 

The  affidavit  upon  which  the  order  of  arrest  was  founded^  was 
made  by  Juan  N.  Almonte,  minister  plenipotentiary  of  the  re- 
public of  Mexico,  and  stated,  in  substance,  that  on  behalf  of  his 
goyemment,  he  had  placed  in  the  hands  of  the  defendant,  as  an 
officer  and  agent  of  the  government^  a  sum  exceeding  six  miUions 
of  dollars,  to  be  paid  over  by  him,  when,  and  as  requested ;  but 
that  he  retained,  and  had  refused  to  pay  over,  although  duly  re- 
quested, the  sum  of  $68,288  iVr,  upon  a  groundless  claim  that  he 
was 'entitled  to  that  sum  for  his  commissions;  that  when  the 
moneys  were  placed  in  his  hands,  he  was  an  officer  of  the  gov- 
ernment of  Mexico,  receiving  a  fixed  salary,  and  that  by  a  law  of 
that  republic,  every  such  officer  was  prohibited  from  receiving  any 
compensation,  for  services  performed  by  him  under  the  orders  of 
his  government,  beyond  the  amount  of  his  salary. 

The  undertaking  taken  and  approved  by  the  Judge  who  granted 
the  order  of  arrest,  was  signed  and  acknowledged  by  Juan  N.  Al- 
.monte,  minister  plenipotentiary,  on  the  part  of  the  plaintiff,  and 
by  two  sureties. 

The  motion  to  vacate  the  order  was  founded  as  well  on  the  al- 
leged insufficiency  of  th^  affidavit  and  undertaking,  as  on  affidar 
vits  tending  to  show  that  the  defendant  acted  as  a  special  agent, 
and  not  as  a  salaried  officer,  in  receiving  and  paying  ov^  the 
moneys  that  had  been  entrusted  to  him,  and  was  fairly  and  fully 
entitied  to  the  sum  which  he  retained,  as  a  commission  &>t  his  ser- 
vices. There  were  counter  affidavits,  on  the  part  of  the  plaintiff, 
denying  many  of  the  material  fS^kcts  alleged  in  those  of  the  defend- 
ant, and  showing  {inter  aHa^}  that  his  claim  for  commissions  had 
been  rejected  by  the  government  of  Mexico. 

The  grounds  upon  which  it  was  insisted  that  the  order  of  arrest 
ought  to  be  vacated,  were : 

FirsL  That  the  republic  of  Mexico  had  not  a  legal  capacity  to 
maintain  the  action  in  its  own  name. 

Second.  That  the  undertaking  was  not  executed  by  the  plain- 
tiff and  was,  therefore,  void. 

Third.  That  the  affidavit  was  insufficient^  as  not  showing  that 
the  moneys,  sought  to  be  recovered,  had  been  embezzled  or  firaud- 
ulentiy  misapplied  by  the  defendant ;  and, 
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Lasdy.  That  the  affidavits,  on  the  part  of  the  defendant^  ought 
to  satisfy  the  coart  that  there  was  no  fraudulent  intent;  and 
raised  a  question  of  his  probable  right  to  detain  the  moneys  that 
were  claimed,  which  it  was  the  province  of  a  jury  to  determine; 
and  that^  in  all  cases  where  the  groimds  of  fraud  are^fuUj  denied, 
and  a  fair  question  of  right  for  a  jury  is  presented,  an  order  of  ar- 
rest falls,  in  the  same  manner,  and  for  ^e  same  reason,  as  an  in- 
junction order. 

J.  Anihon,  for  the  defendant 

D.  Zordj  for  the  plaintiff. 

By  the  Court.  Duer,  J. — ^The  objection  that  the  repuhUe 
of  Mexico  has  not  a  "  locus  standi  in  judicio"  or,  in  the  words  of 
the  Code,  "  a  legal  capacity  to  sue,''  is  very  far  from  commanding 
our  assent.  That  a  foreign  monarch,  or  a  foreign  corporation,  may 
maintain  an  action  in  the  courts  of  this  state — the  monarch,  in  h^ 
name  of  soereignty,  the  corporation  in  its  corporate  name — ^is  not 
denied ;  but  the  monarch,  we  are  told,  is  a  natural,  the  corporar 
tion  an  artificial,  person,  and  that  it  is  from  this  personality  that 
the  legal  capacity  of  each  to  sue  is  derived.  A  republic^  bow- 
ever,  it  is  contended,  possesses  no  such  attribute.  It  is  neither  a 
natural,  nor  an  artificial  person.  It  is  a  mere  abstraction,  an  ap* 
pellation,  and  nothing  more,  not  representing  or  denoting  any  per- 
son or  body  upon  whom  process  may  be  served,  or  for,  or  against^ 
whom  a  judgment  may  be  rendered.  And  we  were  referred  to 
the  case  of  the  Sqpublic  of  Chlombia  v.  BothsckiM,  (1  Simons  106,) 
as  a  conclusive  authority,  as  in  that  case  a  demurrer  to  the  bill,  it 
is  said,  was  sustained  by  the  vioe*chancellor,  upon  the  exact 
grounds  that  have  been  stated. 

We  have  been  unable  to  yield  our  conviction  to  the  argument^ 
or  to  the  authority  cited  in  its  support 

The  argument  rests  entirely  upon  an  assumption,  which,  it 
appears  to  us,  is  certainly  groundless ;  the  assumption  that  per- 
sonality cannot  be  truly  predicated  of  a  republic  A  republic, 
acknowledged  as  such  by  our  own  government,  is  an  independent 
sovereign  power ;  in  other  words,  a  state,  just  as  certainly,  and  in 
the  same  sense,  as  a  monarchy,  limited  or  absolute ;  and  every  state 
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is  a  person,  an  artificial  person,  in  a  more  extensive  and  far  higher 
sense  than  an  ordinary  corporation.  A  state,  whatever  may  be 
the  form  of  its  internal  government,  and  by  whatever  appellation 
it  may  be  known,  is,  in  the  language  of  Vattel,  "  a  moral  person, 
having  an  understanding  and  a  will,  capable  of  possessing  and 
acquiring  rights,  and  of  contracting  and  fulfilling  obligations." 
(Vattel,  Droit  des  Gens.  liv.  1,  a  1,  §  4 ;  vide,  also^  Wheaton's  Elem. 
of  Interna.  Law,  vol.  1,  c.  2,  §§  1  &  2.) 

The  definition  given  by  other  writers  on  the  law  of  nations,  is 
substantially  the  same,  and,  indeed,  it  is  upon  the  truth  of  this 
definition  that  the  whole  science  of  international  law  is  founded — 
since  it  is  evident,  that  it  is  only  upon  persons,  having  an  under- 
standing and  a  will,  that  law  can  operate.  Every  valid  law  implies 
the  duty  of  obedience,  and  it  is  only  by  persons  tiiirt  obedience  can 
be  rendered. 

As  a  republic,  therefore,  as  a  state,  possesses  rights  which  the 
law  has  defined,  and  which,  consequently,  the  law  may  enforce,  its 
competency  to  assert  its  rights  in  the  tribunals  of  every  country 
in  which  their  assertion  noay  be  necessary,  it  seems  to  us,  is  a 
necessary  consequence.  If  the  moneys  which  are  claimed  in  this 
action,  in  reality  belong  to  the  state  of  Mexico,  we  can  see  no 
reason  to  doubt  that  it  has  exactly  the  same  right,  as  an  individual 
creditor,  to  demand  the  aid  of  the  court  to  compel  their  payment; 
Bor  can  we  doubt,  that  it  has  exactly  the  same  right,  as  a  foreign 
private  corporation,  to  prosecute  an  action  for  that  purpose  by  its 
appropriate  name ;  the  name  by  which  il?  being  and  character  as 
a  state  are  designated  and  known.  No  reason  has  been,  nor  as 
we  believe,  can  be  assigned,  why  the  intervention  of  a  natural 
person,  within  the  jurisdiction  of  the  court,  and  subject  to  its  process, 
as  the  nominal  plaintiff  in  the  suit,  should  be  required,  in  the  one 
case,  more  than  in  the  other. 

Nor  shall  we  limit  ourselves  to  this  modified  expression  of  our 
views.  We  are  satisfied,  that  to  deny  to  any  foreign  state,  whose 
independent^  and  sovereignty  as  such  are  acknowledged  by  our 
own  government^  and  with  whom  we  are  at  peace,  the  right  to 
prosecute  its  just  claims  in  a  court  of  justice,  when  it  is  only  by 
the  aid  that  the  court  is  required  to  give,  that  its  claims  can  be 
enforced,  would  be  something  more  than  a  breach  of  national 
comity,  and  even  something  more  than  a  violation,  if  not  of  the 
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terms,  of  the  spirit  of  oar  federal  oonstitutioiL  As  an  arbitraij 
denial  of  justice,  it  would  furnish  a  rery  grave  subject  of  remon- 
strance and  complaint^  and,  in  the  opinion  of  Lord  Bedesdale, 
might  even  be  deemed  a  just  cause  of  war. 

We  hare  examined,  with  attention,  the  case  of  The  BepvibUe  af 
Colombia  y.  EoAschUd^  upon  which  the  learned  counsel  for  the 
defendant  so  strongly  relied,  and  are  convinced  that  the  judgment 
of  the  court  did  not  at  all  proceed  upon  the  distinction  between  a 
suit  by  a  monarch,  and  a  suit  by  a  republic,  upon  which  the 
counsel  insisted.  It  was  not  because  the  plaintiff  was  a  republic 
that  the  demurrer  was  allowed,  but  the  doctrine  upon  which  the 
Yioe-Ghancellor  placed  his  decision  was  far  broader  than  that 
which  the  counsel  asserted,  or  would  have  ventured  to  maintain* 
To  prove  this  the  exact  words  of  the  Judge  shall  be  quoted. 
They  are,  that  "  a  foreign  state  must  sue  in  the  name  of  some 
public  officers  who  are  entitled  to  represent  the  interests  of  the 
state,  and  upon  whom  prcxsess  can  be  served  on  the  part  of  the 
defendant^  and  who  can  be  called  upon  to  answer  the  cross-bill  of 
the  defendant,"  language  amounting  to  a  plain  denial  of  the  right 
of  any  foreign  state  to  sue  in  its  own  name,  but  requiring  that,  in 
all  cases,  the  action  shall  be  brought  by  and  in  the  name  of  some 
person  acting  on  the  behalf  and  under  the  authority  of  the  statCi 
and  who  is  within  the  jurisdiction  of  the  court,  since  it  is  only 
upon  such  a  person  that  its  process  ^can  be  effectually  served,  and 
who  can  be  made  to  answer  a  cross-bill.  The  reasons,  therefore, 
which  the  Vice-Chancellor — a  judge  far  more  remarkable  for  the 
rapidity  than  the  accuracy  of  his  decisions* — assigned  for  his  doe- 
trine,  it  seems  apparent,  are  just  as  applicable  to  a  suit  by  a  foreign 
king,  and  even  by  a  foreign  corporation,  as  to  a  suit  by  a  republic, 
and,  if  admitted  to  be  valid,  would  prove  that,  in  all  these  cases, 
the  nominal  plaintiff  must  be  a  natural  person,  within  the  juris- 
diction of  the  court  • 

We  deem  it  needless  to  cite  authorities  to  show  that  no  such  doc- 
trine as  this  now  prevails,  or  has  ever  prevailed,  in  any  court  of  law 
or  equity  in  England.  The  Repvblic  of  OoUmMa  v.  Rothschild  is  the 
single  case  in  which  it  has  ever  been  advanced.  We  cannot,  there- 

*  Sir  John  Lbagb. — The  diadDctlon  between  Lord  Eldon  and  Sir  John  JLeaeh 
WM  Mid  to  be  that  it  was  the  oostom  of  the  first,  "  oysr  miu  Urmimgr*  and  of  tha 
■eoond, "  termtiMr  miu  oyer."— (Lord  Campbell's  life  of  Lord  Eldon.) 
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fore,  agree  with  our  learned  brother,  from  whose  order  this  appeal 
is  taken,  that  the  rule  laid  down  in  that  ease  has  received  the  sanction 
of  Lord  Eldon,  Lord  Bedesdale,  and  Lord  Brougham.*  On  the  con- 
trary, we  are  of  opinion,  that  by  the  decision  of  the  House  of  Lords 
in  the  case  of  Tht  King  of  Spain  v.  HuUHl,  (1  Dow.  &  Clark,  164,) 
it  was  meant  to  be  and  is  distinctly  repudiated  and  oyerruled. 
The  defendant  in  that  case  demurred  to  the  bill  which  was  brought 
by  the  King  of  Spain,  not  as  a  natural  person,  but  in  his  political 
capacity.  The  Lord  Chancellor,  Lyndhuisty  oyerruled  the  demur- 
rer, and  the  appeal  to  the  House  of  Lords  was  from  his  decision. 
It  appears  from  the  report  that  the  first  ground  for  demurrer  that 
was  assigned,  and  that  which  was  mainly  relied  on,  was  this: 
'^That  a  foreign,  sovereign  ought  not  to  be  allowed  to  sue  in  a 
Court  of  Equity,  inasmuch  as  by  no  possibility  coiQd  jnfocess  be 
issued  with  effect,  or  eqidty  be  done,  or  a  decree  be  enforced  against 
him."  It  seems  to  me,  that  this  is  an  exact  repetition  of  the  doc- 
trine of  the  Yice-Chancellor  in  The  BepubKe  of  Cokmbia  v.  Boths- 
chUd^  and,  consequently,  if  this  doctrine  had  been  followed,  the 
decision  ef  the  Chancdlor  would  have  been  reversed,  and  the  bill 
^ave  been  dismissed.  The  doctrine,  however,  instead  of  being 
followed,  was  expressly  disdaimed.  The  decision  of  the  Chan- 
oellor,  by  the  unanimous  judgment  of  the  law  Lords,  was  very 
promptly  affirmed,  and,  in  delivering  his  opinion.  Lord  Sedesdale 
said :  "  I  have  no  doubt  that  a  foreign  soverrign  may  sue ;  other- 
wise there  would  be  a  right  without  a  remedy.  He  sues  here  on 
behalf  of  his  subjects,  and  if  foreign  sovereigns  were  not  allowed  to 
do  that,  the  refiisal  might  be  a  cause  of  war."  We  hold,  without 
hesitation,  that  this  language  is  just  as  applicable  to  the  case  before 
us,  as  to  that  in  which  it  was  uttered.  A  republic  is  as  truly  a 
sovereign  power  as  a  king,  and  as  the  long  sues  by  his  name  of 
sovereignty  on  behalf  of  his  subjects,  so  the  republic  sues  by  its 
name  of  sovereignty  on  behalf  of  its  citizens.  The  right  to  sue  is 
as  clear;  the  refusal  to  permit  a  suit  would  be  as  indefensible,  in 
the  last  case,  as  in  the  first 

The  first  objection  to  the  order  appealed  fircxn  is,  therefore,  over- 
ruled. The  second  ground  upon  which  it  is  insisted  that  the  order 
of  arrest  ought  to  be  vacated  is,  that  the  undertaking  not  being 

*  Vide  RepMie  nf  MwUo  r.  ArmfftM,    (11  How.  Fir,  Rep.  pw  1.) 
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executed  by  the  plaintiff,  is  not  in  the  form  that  the  Code  requires ; 
and  the  case  of  Bkhardson-  v.  Chraig^  (1  Duer,  666,)  was  rrferred  to 
as  showing  the  necessity  of  such  an  execution.  It  was  undoubt- 
edly held  in  that  case,  that  an  undertaking  signed  by  sureties  alone 
was  not  yalid  under  section  182  of  the  Ckxle.  It  must  be  so  ex- 
ecuted »3  to  be  binding  on  the  plaintiff;  but  we  have  not  said 
that  an  undertaking,  binding  on  the  plaintiff,  may  not  be  executed 
by  a  person  having  full  authority  to  act  on  his  behalf.  Here  it  is 
proved  that  the  minister  of  the  republic,  M.  Almonte,  has  been 
expressly  instructed  by  his  government  to  prosecute  the  present 
action,  and  we  think  that  the  authority  thus  given  to  him  carries 
with  it  an  authority  to  take  any  legal  proceeding  in  the  progress 
of  the  suit,  in  the  name  and  on  behalf  of  the  plaintiff  which,  in 
his  judgment,  may  be  necessary  to  its  successful  prosecution. 

It  was  justly  observed  by  the  counsel  for  the  plaintiff  that  an 
undertaking  by  a  foreign  government  can  only  be  binding  on  its 
good  faith ;  and  we  are  satisfied  that  the  good  faith  ol  the  republic 
of  Mexico  is  as  fully  pledged  by  the  undertaking  signed  and  ac- 
knowledged by  its  accredited  minister,  in  his  official  name,  as  it 
would  be  by  any  form  of  obligation  that  could  be  adopted.  To. 
hold  the  undertaking  to  be  void,  would  be  in  effect  to  say  that  in  an 
action,  where  a  foreign  state  is  the  plaintiff,  no  order  for  the  arrest 
of  the  defendant  can  be  made,  because  no  undertaking  can  be  given 
creating  an  obligation  on  the  plaintiff,  that  may  be  enforced  by  law. 
This  we  will  not  say,  and  must,  therefore,  hold  the  undertaking 
to  be  sufficient. 

The  next  objection  to  the  validity  of  the  order  is,  that  it  is 
not  stated  in  the  affidavit  upon  which  it  was  founded,  tliat  the  de- 
fendant has  ^'  embezzled  or  fraudulently  misapplied"  the  moneys 
which  he  received  as  agent  of  the  plaintiff,  and  which  are  now 
sought  to  be  recovered.  The  reply  to  the  objection  is,  that  ac- 
cording to  the  construction  which  this  court  has  uniformly  given 
to  the  2d  subdivision  in  section  179  of  the  C!ode,  no  such  state- 
ment was  necessary  to  be  made.  We  have  uniformly  held,  and, 
until  overruled  by  a  higher  authority,  must  continue  to  hold,  that 
to  render  an  agent  liable  to  arrest,  all  that  is  necessary  to  be  shown 
is,  that  he  received  the  moneys  of  his  principal,  for  the  recovery 
of  which  the  action  is  brought,  in  "a  fiduciary  capacity,"  and 
that  he  must  be  deemed  to  have  received  them  in  that  capacity 
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when  it  appears  that  he  had  no  authority  to  disburse  them  on  ac- 
count of  his  principal,  but  was  bound  to  pay  them  over  on  request 
All  these  facts  are  very  clearly  stated  in  the  affidavit  upon  which 
the  order  was  granted,  and,  in  our  opinion,  the  effect  of  the  state- 
ment is  not  at  all  weakened  or  altered  by  the  admission,  that  the 
defendant  claims  that  he  is  entitled  to  retain  the  whole  sum  now  in 
his  hands  as  a  compensation,  in  the  nature  of  a  commission,  for  his 
services.  Whether  this  claim  be  valid  or  not,  it  is  not  the  less  cer- 
tain that  the  whole  sum  when  he  received  it^  belonged  to  the 
plaintiff  and  that  its  payment  over  to  the  plaintiff  according  to 
the  statement  in  the  affidavit,  might  have  been  instantly  demanded. 
The  objection  to  the  sufficiency  of  the  affidavit  is,  therefore,  un- 
tenable.     ^ 

Lastly.  It  has  been  earnestly  contended,  that  the  defendant  is 
entitled  to  be  wholly  discharged  upon  the  &cts  set  forth  in  the 
affidavits  that  have  been  read  on  his  behalf.  It  is  not  denied,  that 
the  facts  which  are  relied  on  as  showing  that  the  defendant  has  a 
just  title  to  the  whole  sum  which  he  retains,  and  consequently, 
that  the  plaintiff  is  not  entitled  to  maintain  the  action,  are  dis- 
tinctly controverted  in  the  counter  affidavits  on  the  part  of  the 
plaintiff.  Nor  is  it  pretended,  that  the  title  of  the  defendant  to 
the  commissions  which  he  claims  is,  upon  all  the  evidence  before  us, 
80  conclusively  established,  as  to  justify  us  in  anticipating  the  deci- 
sion of  a  jury,  by  declaring  that  the  plaintiff  cannot  be  entitled  to 
recover.  All  that  is  asserted  is,  that,  taking  into  consideration  the 
affidavits  on  both  sides,  they  raise  a  fair  question  for  the  determi- 
nation of  a  jury,  and  a  question  which  a' jury  alone  is  competent 
to  determine ;  and  the  argument  for  the  defendants,  therefore,  so 
&r  as  the  merits  are  concerned,  rests  entirely  on  the  assertion, 
that  whenever  the  affidavits  produced  render  it  doubtftd  whether 
the  plaintiff  can  recover  in  the  action,  a  defendant  who  has  been 
arrested  is  entitled  to  his  discharge. 

The  argument  entirely  overlooks  an  important  distinction,  and 
is  founded,  we  think,  upon  an  erroneous  construction  of  the  pro- 
visions of  the  Code,  and  of  the  rules  that  ought  to  govern  us  in 
carrying  its  provisions  into  effect 

It  is  undoubtedly  true,  that  when  an  order  of  arrest  is  founded 
upon  extrinsic  facts,  wholly  unconnected  with  the  right  of  the 
plaintiff  to  maintain  the  action,  as  that  the  debt  sought  to  be  r&> 
D.— V.  41 
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covered  waa  firaudulentlj  oontracted,  the  bttrden  of  proof  lests 
upon  the  plaintiff  wd  ooosequently,  if  the  affidavits  on  the  part 
of  the  defendant^  when  a  motion  ia  made  to  vacate  the  order,  deny 
poisitively  the  imputed  fraud,  and  the  question  whether  any  was 
committed,  or  intended,  upon  the  whole  evidence,  remains  in 
doubt,  the  defendant  will  be  entitled  to  his  discharge.  It  will  be 
the  duty  of  the  court  to  determine  the  question  precisely  as  it 
ought  to  be  determined  were  it  submitted  to  a  jury. 

But  when  the  &iCis  relied  on,  in  support  of  a  motion  to  vacate 
the  order,  constitute  a  defence  to  the  action,  that  if  admitted  or 
proved,  would  bar  a  recovery,  it  is  the  defendant,  who,  in  relation 
to  these  fiicts,  holds  the  affirmative,  and  it  is  upon  him,  therefore, 
that  the  burden  of  proof  is  necessarily  cast ;  and  hence,  if  he  fail 
to  satisfy  the  court  that  the  defence  relied  on  will  certainly  be  es- 
tablished on  the  trial,  it  seems  to  us  clear,  that  the  application  for 
his  discharge  ought  to  be  denied.  The  court  has  no  right  to  say, 
upon  doubtful  evidence,  that  the  plaintiff  cannot  recover  in  the 
action,  when  it  is  solely  upon  the  truth  of  this  proposition,  that 
the  application  for  the  discharge  of  the  defendant  is  founded. 

The  application  of  these'  remarks  to  the  case  before  us  is  ob 
vious  and  decisive.  We  hold  that  the  proof  is  conclusive,  that  the 
money,  which  the  plaintiff  seeks  to  recover,  was  received  by  the 
defendant  in  a  fiduciary  capacity ;  nor  can  it  be  said,  that  tiie  £icts 
upon  which  we  rest  this  opinion,  are  denied  by  ihe  defendant 
He  was,  therefore,  liable  to  be  arrested,  and  cannot  be  discharged 
from  the  arrest  unless  he  has  shown,  to  our  entire  conviction,  that 
he  has  a  valid  defence  to  the  action ;  and  it  is  certain  that  he  has 
no  such  defence,  unless  he  has  proved  that  he  has  a  jost  and  l^al 
title  to  the  sum  which  he  retains,  as  a  commission,  for  receiving 
and  paying  over  the  residue  of  the  large  fund  that  was  placed  in 
his  hands.  His  claim  for  a  commission,  however,  is  certainly 
groundless,  if,  when  he  received  the  fund  he  was  a  salaried  officer 
of  the  government  of  Mexico,  and  was  prohibited,  by  a  law  of 
the  republic  then  in  force,  firom  receiving  any  compensation  for 
any  services  he  might  be  directed  to  perform,  beyond  the  amount 
of  his  salary ;  and  it  is  exactly  in  relation  to  these  facts,  that  the 
evidence  before  uG^is,  in  no  ordinaiy  degree,  conflicting  and  doubtr 
ful.  It  is  impossible  for  us  to  say,  upon  the  evidence  before  us^ 
that  the  republic  of  Mexioa  is  not  entitled  to  recover  the  whole 
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sum  for  whioh  judgment  is  demanded,  and  it  is  only  the  clearest 
proof  that  it  is  not  entitled  to  reooyer  any  portion  of  that  sum| 
that  oonld  jnstiiy  ua  in  discharging  the  defendant  We  are  con« 
▼inoed)  that  we  ought  not,  upon  affidavits  alone,  to  pass  upon  the 
merits  of  a  oontroyerBy,  that  it  will  be  the  proviuoe  of  a  jury  to 
determine,  unless  the  proof  that  is  furnished  is  not  merely  suffi- 
cient, but  oonclumve ;  and  it  is  not  pretended  that  such  is  the  char^ 
acter  of  the  proof  that  the  defendant  has  given. 

The  order  of  Mr.  Justice  Hoffinan,  so  far  as  the  appeal  of  the 
defendant  claims  its  reversal,  must,  therefore,  be  affirmed. 

We  have  also  concluded,  although  with  much  hesitation  and 
doubt)  to  affirm  that  part  of  the  order  from  which  the  plaintiff  has 
appealed,  but  in  doing  so,  we  are  not  to  be  understood  as  assenting 
to  the  views  by  which  Mr.  Justice  Hoffman,  in  reducing  the  amount 
of  the  bail  that  was  originally  required,  appears  to  have  been 
governed.  Whether  the  def^dant  is  entitled  to  the  whole,  or 
any  part,  of  the  commissions  which  he  claims,  is  a  question  upon 
whidi  we  do  not  mean  to  express  or  intimate  an  opinion. 

Order  affirmed,  no  costs  to  either  party. 


.  The  Saks  v.  The  Saks. 

When  A  responrible  attorney  appean  for  a  party,  the  court  will  not  ordinarily  in- 
quire into  the  fket  whether  he  was  actnally  anthorixed  to  appear  or  not 

To  warrant  tueh  an  inquiry  eironmataneee  moat  be  ahown  ealeolated  to  raise  a  foa- 
picion  of  frand,  or  of  an  attempt  to  impose  vpon  the  adverse  party,  or  to  abnsa 
or  perrert  the  prooess  of  the  oonrt 

The  mere  (act  that  another  acUon  for  the  same  oause  has  been  brought  in  another 
state  or  eountry,  furnishes  no  reason  for  the  ^Useontinuanee  ci  that  previously 
oommeneed  in  this  eourt. 

When  the  aceredited  minister  of  a  foreign  state  declares  that  he  is  acting  under  tha 
authority  of  his  goyemment,  no  court  of  justice,  nor  even  the  goremment  to 
which  he  is  accredited,  can  rightfully  demand  a  copy  of  his  instructions 

At  Gfiroui.  Tkbm,  January,  I860.    Before  all  the  Judgen 

Appeal  by  the  defendant  from  an  order  made  bj  Bosworth^ 
J.,  discharging  an  order  on  the  plaintiff  to  show  cause  why  the 
authority  for  commencing  this  action  should  not  be  produced,  and 
filed  with  the  derk  of  this  oourt^  under  the  oath  of  the  party,  who 


1 
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may  claim  to  be  so  authorized ;  and  also  why  all  instnictions  to 
continue  or  discontinue  the  same,  should  not  in  like  manner,  be 
produced  and  filed ;  and  why,  upon  de&ult  in  the  premises,  or  the 
absence  of  authority  to  commence  or  continue  the  prosecution  of 
this  suit,  the  same  should  not  be  dismissed,  or  the  defendant  have 
such  other  relief  as  may  be  just 

The  order  to  show  cause  was  founded  upon  an  affidavit  of  the 
defendant^  stating,  in  substance,  that  since  this  suit  was  com- 
menced  the  republic  of  Mexico  had  caused  another  action  for  the 
same  subjdbt  matter,  to  be  commenced  against  him  in  the  said 
republic,  and  that  the  same  was  then  depending;  and  that  he  had 
reason  to  believe,  and  did  believe,  that  this  suit  was  prosecuted 
against  him  without  authority  from  the  republic  The  affidavit 
also  stated  that  the  defendant  was  informed  and  believed  that  the 
suit  was  brought  and  prosecuted  against  him  by  the  direction  of 
the  nunister-plenipotentiary  of  the  republic 

The  Judge  below,  when  he  discharged  the  order,  delivered  the 
following  opinion : — 

BoswoBTH,  J. — ^When  a  respectable  and  responsible  attorney 
appears  for  a  party,  the  court  will  not  ordinarily  inquire  into  the 
&ct  whether  he  was  actually  authorized  to  appear  or  not  {Den" 
Um  V.  Noyes,  6  J.  R.  296.) 

When  no  circumstances  axe  shown  calculated  to  raise  a  sus- 
picion of  fraud,  or  of  an  attempt  to  impose  upon  a  party,  or  to 
abuse  or  pervert  the  process  of  the  court,  even  the  mere  fiict 
of  authority  will  not  be  investigated.  In  this  case  the  fiict  of 
a'lual  authority  having  been  given  is  sworn  to.  The  position  of 
the  party  to  the  plaintiffs  and  to  the  defendant,  in  this  transaction^ 
to  whom  the  authority  was  given,  and  by  whose  orders  the  action 
was  brought,  is  such  as  to  repel  all  suspicion  or  presumption  that 
no  such  authority  has  been  given,  as  he  swears  he  has  received. 

There  is  nothing  opposed  to  the  positive  affidavit  of  the  minis- 
ter-plenipotentiary of  the  republic  of  Mexico,  but  the  affidavit  of 
the  defendant,  that  he  has  reason  to  believe  and  does  believe,  that 
this  suit  is  prosecuted  against  him  without  authority  from  the 
said  republic. 

No  fact  is  stated  on  the  part  of  the  defendant  as  the  basis  of  his 
belief,  nor  are  any  of  the  reasons  of  the  bdief  mentioned. 
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Whether  the  court  would  require  evidence  of  the  authority  to 
be  filed  before  entry  of  the  judgment,  or  at  the  time  of  entering 
it,  as  a  greater  protection  to  the  defendant,  it  is  unnecessary  to 
decide  now.  No  facts  are  stated  to  render  it  the  duty  of  the 
court  to  require  it  to  be  filed,  in  the  present  state  of  the  action. 

No  satifi&ctory  reason  is  assigned  for  requiring  any  instructions 
that  may  have  been  given,  as  to  continuing  or  discontinuing  the 
action  to  be  filed.  To  make  such  an  order  would  be  equivalent 
to  requiring  an  attorney  to  disclose  the  orders  given  him,  as  to 
the  conduct  of  the  suit,  and  the  contingencies  on  which  he  should 
abandon  ii 

No  authority  is  cited  in  support  of  such  a  practice,  and  an  at- 
tempt of  the  court  to  interfere  in  that  manner,  with  the  ordinary 
course  of  Utigation  would* naturally  be  viewed  with  some  sus- 
picion. 

The  mere  fact  of  the  commencement  of  an  action  in  another 
state,  after  this  was  brought,  and  its  pendency,  is  no  reason  for 
ordering  it  to  be  discontinued.  It  is  not  averred  that  the  defend- 
ant has  been  personally  served  with  process  in  that  action,  or  that 
he  has  ever  appeared  in  it 

It  is  not  averred  that  he  has.  been  arrested  in  it,  or  that  any  of 
his  property  has  been  attached  by  any  proceedings  taken  in  it,  or 
that  he  has  any  that  can  be  reached,  by  any  proceedings  that  can 
be  taken  in  it 

If  a  judgment  should  be  rendered  in  that  action  by  which  the 
rights  of  the  parties  would  be  concluded  before  the  one  pending 
here  is  tried,  this  court  would  permit  the  judgment  there  to  be 
pleaded  puis  damein  continuance,  or  by  supplemental  answer. 

If  the  two  suits  should  proceed  pari  passu,  to  judgment  and  ex- 
ecution, it  would  order  the  one  recovered  here  satisfied,  on  pay- 
ment of  the  one  recovered  in  Mexico. 

So  it  would  make  any  order  proper,  and  adequate  to  protect 
the  defendant,  on  a  state  of  facts  being  presented  that  called  for 
its  interference. 

Nothing  is  shown  on  this  motion  rendering  it  necessary  or  ex- 
pedient for  the  court  to  make  any  order  interfering  with  the  ordi- 
nary modes  of  procedure  in  such  an  action.  The  motion  must 
therefore  be  denied,  with  seven  dollars  costs. 
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J.  AfUhcn^  for  the  defendant 
D.  Lordf  for  the  plaintiffi 

By  the  Coubt.  Dukb,  J. — ^We  are  all  of  opinion  that  ibe 
order  from  which  this  appeal  is  taken  must  be  affirmed,  with 
costs,  and  for  the  reasons  that  Mr.  Justice  Bosworth  has  clearlj 
and  fullj  stated.  To  those  reasons  we  haye  only  to  add,  that,  to 
demand  from  the  accredited  minister  of  a  foreign  state,  who  de- 
clares that  he  is  acting  under  the  authority  of  his  government,  a 
copy  of  the  instructions  given  to  him,  would  be,  in  our  judgment, 
to  insult  him  and  the  governm^it  which  he  represents.  When 
his  character  as  a  minister^plenipotentiary,  received  as  such  by 
our  0¥m  government,  is  admitted  or  proved,  we  are  bound  to  ac- 
cept his  declaration  as  conclusive  proof  of  his  authority.  The  in- 
structions of  such  a  minister  are  only  for  his  personal  direction. 
Not  even  the  government  to  which  he  is  accredited  can  demand  a 
copy  or  sight  of  them ;  and  he  violates  his  duty  to  his  own  gov- 
ernment in  making  the  communication  without  its  direction  or 
authority.  {Manud  Dtphmaiijue,  ch.  2,  §  16;  Wheaton's  Inter- 
nat  Law,  voL  1,  p.  268,  §  9.) 

The  order  appealed  from  is  affirmed,  with  ten  doUan  coats  to 
the  plaintifEl 


Saltus  v.  Ejpp. 

In  Ml  aetion  of  Mwolt  and  battery,  in  wbkh  the  dclSanduit  hM  slvaa  aotlee  of 
appearsiico  before  the  time  for  aiuwering  has  expired,  it  it  irregoiar  to  apply  car 
parte,  and  without  notice,  for  an  order  that  plaintiff*!  damages  be  ■ifwfd  by  a 
jnry. 

In  meh  a  ease,  the  defendant  will  not  be  permitted  to  put  in  an  amwer  whieh  ad- 
mits the  aaaanlt  and  battery,  and  merely  aUegea  that  there  waa  proroealiea. 
whieh  ihoald  mitigate  damageii  The  real  eharaeter  oi  the  tranMetkm,  and  any 
matter  which  can  properly  mitigate  damage^  may  be  ihown  on  the  ammmnnt 
of  damages,  on  a  defknlt  to  answer. 

At  SraoKAL  Tkiif,  January,  186ft. 

This  is  an  action  of  assault  and  battery.    Within  twenty  days 
after  service  of  the  summons  and  complaint^  the  defendimt  ap- 
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peaied  by  attomej,  but  made  de&ult  in  answering.  When  the 
time  to  answer  had  expired,  the  plaintiff  applied  ex  parte,  and 
obtained  an  order  that  his  damages  be  assessed  bj  a  joiy.  The 
defendant  moves  to  set  aside  that  order  for  irregularity,  and  for 
leave  to  put  in  an  answer,  which  he  produces.  The  answer  does  not 
deny  the  assault  and  battery,  but  sets  up  circumstances  mitigating 
its  character. 

Smty  JET.  Mcrange,  for  defendant 

Bangs  A  Kekhum,  for  plaintiff 

BoswoBTH,  J. — ^The  order  to  assess  damages  could  only  be 
granted  on  an  application  for  the  relief  demanded  by  the  com- 
plaint No  notice  of  the  application  having  been  given,  it  is 
irr^ular,  and  must  be  set  aside.    (Code,  §  246,  sub.  2.) 

The  answer  contains  no  defence.  Chi  a  demurrer  to  it  for  in- 
sufGiciency,  judgment  would  be  given  for  the  plaintiff  (Laws  of 
1865,  ch^.  M;  Lam  v.  OUbert,  9  How.  Pr.  E.  150.)  In  such  a 
case,  the  damages  would  be  assessed  in  the  same  manner  ad  if  no 
answer  had  been  put  in.    (Code,  §  269.) 

The  same  proceedings  may  be  had  under  the  Code,  in  assessing 
damages  on  a  defetult  to  answer,  as  were  allowed  under  tiie  old 
practice  of  executing  a  ¥nrit  of  inquiry.  A  defendant  may  call 
witnesses,  and  prove  any  matter  which  properly  goes  to  mitigate 
damages.  He  may,  of  course,  prove  all  the  facts  and  circum- 
stances relating  to  any  immediate  provocation,  which,  in  judg* 
ment  of  law,  tends  to  mitigate  damages.    (Code,  §  469.) 

The  motion  for  leave  to  put  in  the  proposed  answer  is  denied. 
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CuKEaKGHAM,  assignee,  v.  M'Gregob. 

A  general  aadgne«,  for  the  benefit  of  erediton^  Is  ft  trustee  of  ftn  ezpren  tmit  If 
he  fid]%  in  ftn  ftotlon  bronght  by  him  fts  such  asaignee,  to  reooTer  ft  debt  clftimed 
to  be  owing  from  the  defendnnt  to  hit  ftangnor,  he  cftnnot  be  ehftrged  pereonnUy 
for  the  ooets,  nnlees  the  eonrt  speciftUy  so  orders^  on  the  groond  of  hie  miwnftn- 
ftgement  or  bftd  faith  in  each  ftetlon.  The  costs  ftre  diftrgeftble  upon,  nnd  eol- 
leetable  oat  of  the  ftssigned  eetftte. 

The  sftme  rale  of  liftbility  for  oosts  ftpplies  to  him  thftt  is  ftpplicftble  to  ezeeniori  or 
ftdministrfttors. 

It  is  not  bftd  fidth  to  prosecnte  ft  salt  ftgftinst  the  only  re^Kmsible  debtor  of  the  as- 
signor, without  hftving  ftinds  to  pfty  the  costs  of  it,  if  unsuccessful,  if  the  phdn- 
tiff  belie^res,  ftnd  hns  good  resson  to  beliere,  thftt  he  is  justly  entitled  to  recoTcr. 

At  SraoAL  Tnx,  Jnnuftry,  1866. 

Thx  'plaintiff  is  an  assignee,  under  an  assignment  executed  to 
him  by  J.  H.  &  J.  D.  Lyon,  of  their  property,  in  trust,  to  pay  their 
creditors.  As  such  assignee,  he  brought  this  action  to  recover  a 
balance  alleged  to  be  owing  from  the  defendant  to  the  assignors  at 
the  time  of  the  assignment  The  defendant  obtained  a  report  of  a 
referee  in  his  fisivor,  and  now  moves  for  an  order  directing  the  costs 
to  be  paid  by  the  plaintiff  personally.  The  assignors  assured  the 
plaintiff  that  the  ludance  sought  to  be  recovered  was  due  from  the 
defendant  Defendant's  a£Gidavits  state,  (and  this  is  not  denied,) 
that  the  plaintiff  had  no  funds  with  which  he  could  pay  the  costs, 
if  unsuccessful,  when  he  brought  the  suit ;  and  that  at  that  time  the 
plaintiff  knew  the  assigned  estate  was  insufficient  to  pay  tiie  costs 
of  this  action,  and  that  he  conmienced  the  action  without  first  ask- 
ing the  defendant  to  pay,  or  communicating  with  him  on  the  sub- 
ject 

Hoffman  Jk  Pirsor^  for  plaintiff 

Jtobert  H.  Shannor^  for  defendant 

BoswoBTH,  J. — ^The  plaintiff  is  a  trustee  of  an  express  trust 
The  Code  puts  such  a  trustee  on  the  same  footing  as  an  executor 
or  administrator,  in  respect  to  the  costs  of  an  action  brought  by 
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Gnnmngliam  t.  M'Gregor. 


or  against  him.  Such  a  trustee  necessarily  prosecutes  by  virtue 
of  his  rights  as  trustee.  (C!ode,  §§  111  and  118.)  In  such  an  ac- 
tion, if  unsuccessful,  the  costs  of  the  defendant  can  only  be  charged 
upon,  or  collected  out  of  the  estate  he  represents.    (Code,  §  817.) 

The  same  rules  must  be  applied  to  his  case  as  are  applied  in 
actions  necessarily  brought  by  executors  or  administrators  in  their 
representative  capacity.  The  Code  allows  of  no  discrimination 
between  them.  He  cannot  be  charged  personally,  except  for 
^'  mismanagement  or  bad  faith  in  such  action  or  defence."  (Code, 
§  817.) 

Being  assured  by  the  assignors  that  the  balance  claimed  was 
justly  due,  and  believing  this  assurance  to  be  true,  and  therefore 
suing,  he  prosecuted  in  good  &ith.  The  &ct  that  the  defendant 
was,  or  might  have  been  the  only  responsible  person  among  the 
alleged  debtors  of  the  assignors,  and  that  the  estate  might  not  be 
sufficient  to  pay  the  costs  of  this  action,  if  successftilly  defended, 
is  not  sufficient  to  charge  the  defendant  with  bad  faith  in  bringing 
the  action.  It  was,  in  such  a  case,  as  much  the  duty  of  the  plain- 
tiff to  attempt  to  collect  this  balance,  if  he  believed  the  claim  to  be 
a  just  one,  as  it  would  have  been  if  there  had  been  other  debtors 
who  conceded  their  liability,  and  who  were  abundantly  able  to 

pay- 

The  &ct)  that  no  application  was  made  to  the  defendant  before 
suit  was  brought,  does  not  necessarily  show  bad  &ith :  it  may  have 
been  disoourteous.  All  the  affidavits,  taken  together,  show  that 
the  plaintiff  believed,  when  he  brought  the  suit^  and  throughout 
its  progress,  that  he  was  entitled  to  recover. 

There  cannot  be  said  to  be  bad  faith  in  bringing,  or  prosecuting 
to  a  conclusion,  any  action  in  which  the  plaintiff  honestly  believes, 
and  is  advised  by  counsel,  that  he  is  entitled  to  recover.  He  can« 
not,  therefore,  be  charged  personally  with  the  costs  of  this  action. 
(See  2d  R.  S.  615,  §§  16,  17 ;  Graham's  Prac  787-789.) 

The  motion  is  denied,  but  without  costs. 
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Pabsonb,  appellant,  v.  Tbavis,  et  aL,  respondents. 

When  a  pUiotifT,  against  whom  a  judgment  has  been  recovered,  appeals  from  it  to 
the  General  Term,  and,  on  appealing,  deposits  |250  instead  of  giving  the  under- 
taking required  by  the  Code,  and  the  judgment  Is  affirmed  by  the  General 
Term,  and  also  by  the  Conrt  of  Appeals,  on  an  appeal  to  the  latter,  and  pending 
the  latter  appeal  the  money,  so  deposited,  is  lost,  stolen,  or  embesded,  without 
any  act  of  the  respondent  contributing  to  produce  that  result,  the  loss  is  that  of 
the  depositor,  las  between  him  and  the  respondent 

The  court  will  not  direct  the  amount  of  the  deposit  to  be  deducted  from,  nor  tiM 
judgment  satisfied  on  payment  of  the  balance,  or  dUTerenee. 

At  SracuL  Tbx,  January,  1861 

JuDGHSKT  was  rendered  in  fayor  of  the  defendants  for  their 
costs  of  the  aotion«  The  plaintiff  i^pealed  firom  it  to  the  GenoBl 
Term.  Instead  of  giving  an  undertaking  on  such  a{^>eal,  he  de- 
posited with  the  derk,  the  sum  of  $250.  The  judgment  was  af- 
firmed at  General  Term,  and  from  the  latter  judgment  he  appealed 
to  the  Court  of  Appeals.  On  the  latter  appeal,  he  gave  an  under- 
taking, in  the  form  and  for  the  amount  required  to  midte  the  ap- 
peal operate  as  a  stay  of  all  proceedings,  on  tlie  judgment  appealed 
fixnUf  pending  the  appeal.  Having  done  that,  he  moved  the  court 
for  an  order,  directing  the  clerk  of  the  court  to  pay  to  him  &e 
$260,  deposited  on  appealing  from  titie  Special  to  the  General 
Term.  That  motion  was  opposed  by  the  defendants,  and  denied. 
(2  Duer,  869.)  The  Court  of  Appeals  affirmed  the  judgment  ren- 
dered by  the  General  Term  of  this  court 

In  the  mean  time,  the  $260  has  been  wholly  loet^  without  any 
fault  of  the  plaintiff  or  either  of  the  defendants.  The  plaintiff  now 
moves  for  an  order  that  die  $260  be  deducted  from  the  judgment^ 
entered  on  the  remittitur  from  the  Court  of  Appeals,  and  that^  on 
payment  of  the  balance,  it  may  be  satisfied  of  record. 

John  Gfraham^  for  plaintiff  and  appellant 

IL  J.  DmUm^  for  defendants  and  respondenla. 
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Panoni  ▼.  Thivii^ 

BOSWOBTH,  J. — ^The  payment,  by  the  plaintiff  of  $250  into 
court,  was  a  voluntary  act  on  his  part  It  was  a  substitute  for  an 
undertaking  executed  by  himself  and  at  least  two  sureties.  It 
was  made  to  obtain  a  stay  of  proceedings,  pending  an  appeal  from 
the  Special  to  the  General  Term.    (Code,  §§  844  and  848.) 

The  deposit  was  made,  to  furnish  to  the  defendants  security  for 
the  payment  of  the  judgment  appealed  firom,  (if  it  should  be 
affirmed),  and  of  the  costs  of  the  appeal.  It  continued  the  plain- 
tifiTs  money,  and  its  safety  was  at  his  risk. 

The  fac^  that  the  defendants  objected  to  the  plaintiffs  taking 
it  out  of  court)  after  he  had  appealed  to  the  Court  of  Appeals 
£x)m  the  judgment  of  the  General  Term,  does  not  alter  the  posi- 
tion of  the  parties.  The  motion  to  withdraw  it  &om  court,  was 
made  on  the  ground,  that  perfecting  security  on  the  latter  appeal, 
released  this  fund  from  all  claims  or  liens  of  the  plaintiff.  His 
objection  to  its  withdrawal  was,  that  the  court  had  no  right  to 
deprive  him  of  a  security  which  the  law  had  given  him.  He  had 
a  right  to  such  security,  as  the  actual  deposit  furnished.  The 
depositing  of  the  money,  was  neither  an  absolute  nor  a  conditional 
payment  of  the  judgment,  which  it  was  designed  to  secure.  Its 
safety  was  not  at  the  respondent's  risk  any  more  than  that  of  the 
solvency  of  sureties  in  an  undertaking  would  have  been.  If  the 
money  on  being  deposited,  had  been  retained  in  specie^  separated 
from  all  other  moneys,  and  had  been  destroyed  by  fire,  or  stolen 
by  a  burglar,  its  destruction  or  loss,  would  not  have  been  the  loss 
of  the  respondent.  The  statute  says  to  an  appellant,  instead  of 
executing  an  undertaking  with  sureties,  you  may  deposit  money 
with  the  derk,  as  security  for  the  judgment  and  the  costs  of  the 
appeaL  But  the  deposit  is  at  the  risk  of  the  depositor.  If  loet^ 
without  any  act  of  the  respondent  contributing  to  produce  that 
result,  the  owner  and  depositor  of  it  must,  in  such  a  case  z&  this, 
bear  ^e  loss.    The  moti<»  must  be  deniecL 
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GiBSRTON  V.  FlEISCHEL. 

Ail  action,  at  inae,  upon  iMues  of  fiwt  only,  and  nodeed  for  trial  and  pUeed  on  th* 
calendar,  if  the  defendant  fails  to  appear  when  it  is  reached  in  its  order,  rnnii 
be  tried  by  the  court  and  jnry,  or  by  the  court  alone,  if  the  plaintiff  elects  to 
treat  the  &ilure  of  the  defendant  to  appear  as  a  waiver  by  him  of  the  right  to 
a  trial  by  a  jury. 

If,  in  such  a  case,  the  plaintiff  has  the  defendant's  default  entered  for  not  appearing; 
and  obtains  an  order  that  the  damages  be  assessed  by  a  sheriffs  jury,  the  ssness 
ment  of  damages  will  be  set  aside. 

At  Bfboul  TsaM,  February  2, 1856.    Before  Bobwobih,  J. 

This  action  brings  at  issue,  and  tbe  issue  brings  issues  of  fiict 
only.  It  was  noticed  to  be  tried  before  the  court  and  a  jury,  and 
placed  on  the  calendar ;  when  it  was  reached  in  its  order,  the  de- 
fendant did  not  appear.  The  plaintiff  obtained  an  order,  which 
recited  the  defendant's  failure  to  appear,  and  directed  the  plaintiff's 
damages  to  be  assessed  by  a  jury  before  the  sheriff.  Such  an 
assessment  was  made,  and  the  defendant  now  moves  that  it  be 
vacated,  and  the  cause  restored  to  its  place  on  the  calendar. 

BoswoRTH,  J. — ^An  issue  of  &ct,  in  an  action  for  the  reooyery 
of  specific  personal  property,  "must  be  tried  by  a  jury,"  unless  a 
jury  trial  be  waived,  as  provide^  in  section  266,  or  a  reference  be 
ordered,  as  provided  in  sections  270  and  271  of  the  Code.  (Code, 
section  258.)  Such  issues  must  be  tried  before  a  single  Judge, 
(section  254.) 

Notice  of  trial  must  be  given  ten  days  before  the  term  begins, 
(Id.  section  256.)  That  having  4)een  given,  the  party  giving  it 
may  bring  it  to  trial,  when  reached  in  its  order  on  the  calendar, 
(section  258.)  If  the  notice  of  trial  also  expresses  an  intention 
to  take  an  inquest,  one  may  be  taken  at  the  opening  of  the  ooort, 
on  any  day  after  the  first  day  of  the  court  It  must  then  be  tried 
by  a  jury,  before  a  Judge  of  the  court,  unless  the  plaintiff  elects  to 
treat  the  defendant's  non-appearance  as  a  waiver  of  the  right  to  a 
trial  by  jury,  and  in  such  case  it  must  be  tried  before  the  court. 
Probably  no  authority  can  be  found  for  ordering  a  cause,  in  which 
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issues  of  fact  are  joined,  to  be  tried  bj  a  sheriff's  jarj.    (2  R  S. 
409,  §§4,5,6,7,8;  id.  419,  §  58.) 

The  assessment  of  damages  by  the  sheriff 's  jury  must  be  vacated, 
and  the  cause  restored  to  its  place  on  the  calendar. 


FOBSYTH  V.  EdMISTON. 

A  itatement  of  the  tenor  and  effeet  of  the  words  eomphdned  o(  in  an  action  f<ir 
dander,  U  bad  pleading.    The  words  spoken  should  be  stated. 

Whether  an  action  for  slander  will  lie  against  two,  for  words  alleged  to  have  been 
nttered  in  pursoanee  of  a  conspiracy  between  them  ? — Queiy, 

At  SraouL  Tksm,  Febniary,  186A. 

Demurrer  to  a  complaint 

This  was  an  action  of  slander,  brought  bj  William  B.  Forsyth 
against  John  Edmiston  and  James  Edmiston.  The  complaint 
stated  three  causes  of  action. 

The  third  count  of  the  complaint  alleged  that  the  defendants, 
with  intent  to  injure  the  credit  of  the  plaintiff  and  to  impair  his 
business,  &c.,  did  &lsely  and  maliciously  utter,  in  the  hearing  and 
presence  of  sundry  merchants  and  other  citizens,  "  certain  false 
and  defamatory  words  and  statements  of  the  following  tenor  and 
import,  and  to  the  following  effect,  that  is  to  say,  that  his,  the 
plaintiff's,  credit  was  gone ;  that  he  had  failed  to  pay  his  debts, 
and  that  they  had  obtained  a  judgment  against  him  for  a  large 
amount;  and  that  for  the  purpose  of  causing  such  statements  to 
be  beUeved,  they  exhibited,  in  connection  with  the  conversation, 
copies  of  a  record  of  judgment  alleged  in  the  complaint  to  have 
been  fraudulently  or  irregularly  procured  by  the  defendants 
against  the  plaintiff;  and  meaning,  by  these  words  and  acts,  that 
the  plaintiff  was  insolvent,  and  that  the  defendants  had  a  valid 
judgment  against  him,  which  he  could  not  pay.  The  count  con- 
tained a  further  allegation,  that  all  this  was  done  by  the  defend- 
ants in  combination  with  each  other,  they  being  partners  and 
acting  in  concert  in  respect  thereto. 

The  defendants  answered  as  to  the  first  two  causes  of  action, 
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and  demurred  as  to  the  third:— on  the  ground  that  there  was  a 
defect  of  parties  defendant^  in  that  the  defendants  were  soed 
jointly  for  an  offenoe  which  could  only  be  committed  bj  one,  and 
that  the  count  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

John  Townshand^  for  the  demurrer. 

Asa  ChUdj  opposed. 

Slos9QN,  J. — ^I  thiuk  the  demurrer  well  taken  in  this,  that  the 
expressions  charged  to  haTC  been  spoken,  are  not  allied  to  haye 
been  the  identical  words  q)oken,  or  eyen  as  in  substance  the  words 
spoken  which,  perhaps,  would  be  good,  but  as  words  and  state 
ments  of  a  certain  tenor,  import,  and  effect,  which  is  bad.  {AfaU- 
landY.Joidney,2'EQsL427\  Cbai  y.  Cbx,  8  Maule  &  S.  110 ;  Ward 
y.  Clarke,  2  Johns.  R  10.) 

As  a  general  rule  an  action  of  slander  will  not  lie  against  two, 
though  an  action  for  composing  and  publishing  a  libel  maj. 
(Chitty's  Plead.  74 ;  Bui.  N.  P.  5 ;  Johns.  R.  82.) 

Whether,  where  the  slander  is  alleged  to  haye  been  uttered  in 
pursuance  of  a  conspiracy  between  the  defendants,  a  count  to  that 
effect  would  be  good,  is  unnecessary  to  decide,  since  the  demuirer 
is  sustained  on  the  other  ground ;  but  I  am  inclined  to  the  opinion 
that  such  a  count  would  be  good. 

There  must  be  judgment  for  the  defendants  on  the  demurrer 
with  costs — ^with  liberty  to  plaintiff  to  amend  his  count  within 
twenty  days. 


BUBRALL  V.  MOOBE. 


When  the  plaintiff  fj^yes  notice  of  a  motion  for  judgment,  on  aceonnt  of  the  friro- 
lonsnesB  of  the  answer,  the  defendant,  if  the  time  to  amend  haa  not  expired, 
mi^  amend,  as  a  matter  of  eonrtei  Servioe  of  the  amended  aaaircr  before  ikm 
time  apeeified,  in  the  notice  for  hearing  the  motion^  wiU  be  an  answer  to  it 

Such  a  motion  is  a  summary  demurrer,  within  the  meaning  of  the  proTision  of  the 
Code,  which  aUows  a  pleading  demurred  to^  to  be  amended  as  a  matter  of 
ooune. 
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If  the  amendment  )t  thovght.  to  have  been  made  Xor  the  pupoeee  of  delay,  the 
remedy  is  a  motion  to  set  aside  the  amended  pleading. 

At  8»aui.  Tbbx,  March  lOth,  1866. 

The  plaintifif  gave  notice  that  lie  would  move  on  the  10th  of 
Marcb,  1856,  for  judgment,  on  account  of  the  frivolousness  of  the 
answer. 

The  answer  set  up  new  matter,  which  was  claimed  to  constitute 
af  defence. 

On  the  8th  of  Mareh,  1866,  and  within  twenty  days  after  the 
answer  had  been  served,  the  defendant  amended  his  answer,  and 
served  a  copy  of  the  amended  answer.  That  &ct  was  shown  as 
being  an  answer  to  the  motion. 

To  this  it  was  replied,  that  as  no  demurrer  had  been  interposed 
to  the  answer,  and  as  it  could  not  be  replied  to,  but  was  put  at 
issue  by  the  Code,  the  defendant  could  not  amend  without  leave 
of  the  courts  and  that  the  amendment  attempted>was  unauthor- 
ized, and  should  be  disregarded. 

BurriUf  Davison  A  Burntl^  for  plaintiff 

Loomis  it  Hdynor,  for  defendant 

BoswoBTH,  J. — ^The  moti<Hi  for  judgment,  on  account  of  the 
fiivolousness  of  the  answer,  should  be  regarded  as^  in  effect,  a 
summary  demurrer,  within  the  meaning  of  the  provision  of  the 
Code,  which  allows  a  pleading  demurred  to  to  be  amended. 

A  formal  demurrer  might  have  been  interposed  to  the  answer 
as  being  insufficient  In  that  case  there  could  have  been  no 
doubt  of  the  defendant's  right  to  amend. 

That  right  ought  not,  by  any  construction  of  the  Code,  to  be 
made  to  depend  upon  the  plaintiff's  volition.  It  would  depend 
on  that,  if  he  could  amend,  had  the  plaintiff  formaUy  demurred, 
and  if  it  be  true  that  he  cannot  amend,  merely  because  the  plain- 
tiff chooses  to  test  the  sufficiency  of  the  answer  by  a  motion  for 
judgment  upon  it,  instead  of  demurring  to  it,  and  moving  for 
judgment  on  the  demurrer. 

If  a  defendant  amends  an  answer  which  sets  up  new  matter  as 
a  defence,  and  the  plaintiff  thinks  it  is  done  for  delay,  his  proper 
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course  is  to  move  to  set  the  amended  pleading  aside.    (8  How. 
Pr.  R  451-466;  Code,  §  172.) 

I  think  the  defendant  had  a  right  to  amende  and  the  present 
motion  must  be  denied,  without  costs,  solely  on  the  ground  that 
an  amended  answer  has  been  regularly  served  since  the  notice 
was  given,  and  therefore  the  answer,  on  which  the  motion  was 
noticed  to  be  made,  does  not  exist  as  a  pleading  in  the  action. 


Habssn  v.  Bayaud. 

▲  eomplabit  eonteinlng  leyenl  eames  of  Mti<m,  «!!  of  vUeh  belong  to  oim  of 
the  cImmi  named  in  leetlott  167  of  the  Code,  «nd  nffeot  all  of  the  pnitiei 
to  the  action,  and  do  not  require  leparate  places  of  trial,  cannot  be  denrar- 
red  to,  on  the  ground  that  luch  causes  of  action  are  improperly  united,  merely 
because  they  are  not  separately  stated.  In  such  a  case  the  remedy  Is  a  mo- 
tion, that  the  complaint  be  made  more  defiidte  and  certain,  so  as  to  shov 
on  its  iisce,  clearly  and  precisely,  what  distinct  part  of  it  is  relied  npon  as 
constituting  a  separate  cause  of  action. 

At  SnBOAL  Tbm,  April  6, 185ft. 

This  action  comes  before  the  court,  on  a  demurrer  to  the  com 
plaint,  assigning  as  causes  of  demurrer,  that  several  causes  of 
action  are  improperly  united,  and  that  they  are  not  separately 
stated. 

The  court  was  of  opinion,  that  all  the  causes  of  action  belonged 
to  one  of  the  classes  mentioned  in  section  167  of  the  Code,  and 
did  not  require  separate  places  of  trial  The  question  most  dis- 
cussed was,  whether  they  were  improperly  united,  within  the 
meaning  of  those  words,  as  used  in  sub.  5  of  section  144. 

t/I  LoLTOoqwt^  for  defendant 

</:  K  Phii,  for  plaintiC 

BoswoRTH,  J.,  held,  that  several  causes  of  action  are  not  im 
properly  united,  within  the  meaning  of  those  words,  as  used  in 
sub.  6  of  section  144  of  the  Code,  if  they  all  bel<»g  to  one  of  the 
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classes  mentioned  in  section  167,  and  affect  all  the  parties  to  the 
action,  and  do  not  require  separate  places  of  trial,  although  they 
may  not  be  separately  stated.  The  requirement  of  sub.  7  of  sec- 
tion 167,  that  they  "  be  separately  stated,"  is  not  a  fiact  or  con- 
dition that  must  exist,  to  prevent  a  demurrer  being  taken  on  the 
mere  ground  that  they  are  improperly  united.  That  provision 
relates  solely  to  the  form  of  the  complaint.  If  the  complaint  be 
defective  in  that  particular,  the  remedy  is  a  motion  that  it  be 
made  more  definite  and  certain,  so  as  to  show  what  part  of  it  is 
relied  upon  as  stating  &cts  constituting  a  distinct  cause  of  action. 
The  words  "  improperly  united,"  as  used  in  sub.  5  of  section 
144,  refer  to  the  nature  of  the  causes  of  action  united,  and  not  to 
the  form  of  stating  the  facts  which  constitute  them.  They  are 
properly  united,  however  unartificially  they  may  be  stated,  if  they 
all  belong  to  a  specified  class,  and  affect  all  the  parties  to  the  ac- 
tion, and  do  not  require  separate  places  of  trial.  Judgment  must 
be  ordered  for  the  plaintiff,  with  liberty  to  the  defendant  to  an- 
swer, in  ten  days,  on  payment  of  the  costs  of  the  demurrer. 


Bltdenburoh  t;.  Bobst. 

When  an  answer  sets  up,  among  other  defences,  a  prior  action  pending  for  the  eauie 
cause,  and  on  a  reference  of  the  latter  issue  by  consent,  the  referee  has  reported 
upon  it  in  fiivor  of  the  defendant,  the  court  will  order  the  complaint  to  be  dis- 
missed without  a  trial  of  the  other  issues^  if  no  valid  exceptions  be  taken  to  tha 
report  of  the  refereei 

At  Spkul  Tiuf,  April  12, 185«. 

The  answer  of  the  defendant  contained  several  defences,  and 
among  others,  that  a  former  action  brought  by  the  plaintiff  for  the 
same  cause  was  still  pending.  The  single  issue  raised  by  the 
latter  defence,  was  referred  to  J.  W.  Edmonds,  Esq.,  who  reported 
upon  it  in  fitvor  of  the  defendant,  with  his  opinion,  that  the  com- 
plaint should  be  dismissed,  with  costs.  A  motion  was  made  be- 
fore Bosworth,  J.,  at  Sjiecial  Term,  for  an  order  confirming  the 
report  and  dismissing  the  complaint  The  Judge  held,  that,  in- 
asmuch as  all  the  objections  made  against  thefreferee's  report  were 
untenable,  the  complaint  must  be  dismissed,  at  last,  however  the 
D.— V  42 
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other  issaes  might  be  determined  upon  a  trial  of  them,  and  there- 
fore such  a  trial  would  be  utterly  useless.  Enough  haying  been 
ascertained  and  determined,  in  the  due  oouise  of  judicial  proceed- 
ings, to  entitle  the  defendant  to  a  dismissal,  at  all  events,  and  in 
any  contingency,  the  motion  must  be  granted,  with  costs.  (Code^ 
section  144,  sub.  8 ;  and  sections  147  and  148.* 


Candek  v.  Ogilvie. 

Whetlktf  Um  «o«te  of  a  plaintiff  "for  all  prooeedingi /b«for0  nottM  «f  tri^'*  didl 
b«  $9  or  $12,  d^ends  solely  upon  the  nature  of  the  actioov-and  not  at  aU  ap« 
the  fii|ct  whether  an  answer  ia,  or  U  not  pat  in.    (Code»  section  807,  tub.  1.) 

After  the  cause  had  been  two  terms  on  the  calendar  on  the  plainUff 's  notice^  ha 
moved  oui  of  eonrt  on  a  fire  da jiT  notice,  and  obtained  judgment,  on  aoeoont 
of  the  friToloasaess  of  the  answer.  MM,  that  he  conld  Bot  tax  $10  a  tens  te 
.  either  of  those  termsL 

At  Cnnwifts,  February  Iff,  ISffd. 

BoswoBTH,  J.,  (with  the  concurrence  of  the  other  Justices,) 
held,  as  above  stated.  He  held,  that  $12  could  be  allowed  imder 
sub.  1  of  section  807,  in  those  actions  only,  in  which  an  applica- 
tion for  judgment,  when  a  defendant  fails  to  answer,  must  be 
made  to  the  court  In  all  others,  onl j  $7  can  be  allowed  wbether 
an  answer  or  demurrer  is,  or  is  not,  interposed. 

That  the  plaintiff  could  have  obtained  a  judgment  without 
noticing  the  action  for  trial  or  placing  it  on  the  calendar.  And 
haying,  in  &ct,  obtained  a  judgment,  on  a  motion  made  to  a  Judge 
out  of  court,  under  section  247  of  the  Code,  he  was  not  at  liberty 
to  take  the  ground  that  the  cause  had  been  necessarily  placed  on 
the  calendar,  whatever  might  have  been  his  rights,  if  it  had  been 
called  in  its  order  on  the  calendar,  on  due  notice  of  trial,  and  a 
verdict  had  been  taken,  then  before  the  courts  or  a  jury. 


*  This  decision  has  been  affirmed  by  the  court  at  Gensral  Tenn. 
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Halsted  V.  Halsted. 

When  the  judgment  of  diroree  fixes  the  sum  to  be  paid  as  pennanent  aUmony, 
without  prqadice  to  the  right  of  the  pUintiff,  on  a  change  of  eircomFtanoes^  to 
apply  for  an  increased  allowance,  snch  an  application  will  not  be  granted  merely 
because  her  expenses  have  been  increased,  by  the  addition  to  her  family  of  a 
person,  whom  the  defendant  is  under  no  obligation  to  support^  although  his 
ability  to  pay  may  hare  been  improved  subsequent  to  the  judgment. 

At  firaouL  TotM,  i^Hria,  1856. 

Thb  parties  were  diyonsed  in  1846,  and  tHe  amonnt  of  the 
plaintiff's  permanent  alimony  fixed,  without  prejudice  to  her  right 
to  move  to  have  it  increased,  on  a  state  of  facts,  making  such  in- 
crease proper. 

She  now  petitions  for  an  increase,  on  the  grounds,  that  the 
defendant's  circumstances  have  been  much  improved  since  the 
divorce  was  decreed,  that  her's  have  not  been  materially,  and  that 
her  expenses  have  been  increased  by  reason  of  her  contributing 
to  the  support  of  a  person  named  in  tiie  petition.  But  it  does  not 
allege,  that  her  own  means  are  not  abundant  for  her  own  support 

BoswoBTH,  J.,  denied  the  motion,  on  the  ground,  that  tiie  de- 
fendant is  under  no  obligation,  legal  or  moral,  to  support  the  per- 
son whose  maintenance  adds  to  the  plaintiff's  expenses.  To  in- 
crease the  amount  of  her  alimony  merely  on  account  of  such 
expenses,  would,  in  effect,  compel  the  defendant  to  support  such 
third  person,  as  the  plaintiff  might  permit  to  eat  up  her  own  estate. 

That  there  may  be  cases  in  which  the  improvement  of  the  pecu- 
niary condition  of  such  a  defendant  subsequent  to  the  judgment 
of  divorce,  when  considered  in  connection  with  the  amount  of  ali- 
mony allowed  by  the  judgment^  and  the  social  position  of  the 
parties,  and  their  general  mode  of  life  previously,  would  make  a 
further  allowance  just,  it  is  not  necessary  to  deny. 

13ie  papers  on  which  the  present  motion  is  based  do  not  make 
such  a  case. 
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Kurtz  k  Dunbar  v.  McGuire. 

Kew  mAtter  in  an  answer,  which,  althoagh  it  may  oonttitate  a  good  cause  of  action^ 
is,  palpably,  no  defence,  either  total  or  partial,  nor  a  ooanterclaim  as  defined  by 
the  Code,  may  be  struck  out  on  motion,  as  an  irrelerant  defence. 

At  Spboal  Txrm,  April  6,  1866.    Before  BoawoixH,  J. 

The  complaint  states  a  sale  and  delivery  bj  the  plaintiflb  to  the 
defendant  of  liquors,  for  cash,  at  an  agreed  price  of  $890.20,  and 
claims  a  balance  due  of  $208.06. 

The  answer  denied  that  he  had  received  the  quantity  of  liquors 
stated,  or  that  they  were  worth,  or  that  he  agreed  to  pay,  the  price 
named,  and  averred  that  they  were  worth  about  $200,  and  no 
more.    It  then  proceeds  thus : — 

'*  And  this  defendant  further  says,  that  on  or  about  the  20th  of 
October,  1856,  the  said  plaintifis,  without  the  knowledge  or  con- 
sent of  the  defendant,  took  and  appropriated  to  their  own  use 
eighty-seven  and  a  half  gallons  of  whiskey,  belonging  to  this  de- 
fendant, of  the  value  of  $2.75  per  gallon,  which  this  defendant 
claims  to  olBGaet  against  the  plaintiff's  claim  herein,  and  also  five 
gallons  of  gin,  worth,  the  sum  of  $1.50  per  gallon,  and  this  de- 
fendant denies  that  he  is  indebted  to  the  plaintiff  in  any  sum  or 
amount,  wherefore  he  demands  that  the  complaint  herein  be  dis- 
missed, with  costs." 

The  plaintiff  moves  to  strike  out  this  part  of  the  answer,  as  "ir- 
relevant and  redundant,"  because  it  is  not  matter  constituting  a 
counterclaim,  or  a  defence,  either  total  or  partial. 

George  0.  Hulse,  for  plaintiffs. 

PaUersan  Jk  Sheehan,  for  defendant 

BoswoRTH,  J. — ^An  irrelevant  defence,  as  well  as  an  irrelevant 
answer  may  be  stricken  out  on  motion.  (Code,  section  152.)  The 
&ct  that  the  plaintiffs  wrongfully  took  and  converted  to  their  own 
use  property  of  the  defendant,  constitutes  a  good  cause  of  action. 
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Wandle  ▼.  Turney. 

— ~ 

As  a  defence  is  irrelevant,  because  it  cannot  be  made  available  in 
this  action,  it  does  not  give  a  right  of  set-off.  (2  R.  S.,  854,  §  82| 
sub.  1.)    It  does  not  create  a  demand  arising  on  contract 

It  does  not  constitute  a  counter-claim,  because  it  does  not  arise 
out  of  contract,  nor  out  of  the  transaction  set  forth  in  the  com- 
plaint, as  the  foundation  of  the  plaintiffs'  claim,  nor  is  it  connected 
with  the  subject  of  their  action.    The  motion  must  be  granted. 


WAJen)LK  V.  TURNEY  k  COMAN. 

When  a  yendor  of  real  estate  eonveys  it  by  a  full  corenant  warranty  deed,  and  a 
prior  ontstanding  mortgage,  nnaatisfied  of  record,  is  disoovered,  which  the  holder 
of  It  declarea  to  be  yalid,  and  that  money  ie  dae  upon  it,  and  the  grantor  iniifts 
nothing  is  dae  or  owing  npon  it,  the  grantee  may  bring  an  action  to  have  it 
satisfied  of  record  on  paying  what  may  be  found  due.  He  may  make  his  grantor 
a  defendant,  so  that  a  complete  determination  of  the  controTersy  may  be  had  in 
one  action.  To  that  end,  he  is  not  only  a  proper  bat  a  necessary  party.  Soeh 
a  eomplaint  does  not  improperly  onite  several  eaoses  of  action. 

At  SnoAL  Tnic,  April  26, 18M. 

Tms  action  comes  before  the  court  on  a  demurrer  by  Tumey 
to  the  complaint,  assigning  the  grounds  that  several  causes  of 
action  are  improperly  united,  and  that  it  does  not  state  enough  to 
constitute  a  cause  of  action  as  against  him.  The  complaint  shows 
that  Wandle  bought  real  estate  of  Coman,  which  the  latter  con- 
veyed to  the  former  by  a  full  covenant  warranty  deed.  The 
discovery  of  a  prior  mortgage  recorded,  which  Tuniey  owns  as 
assignee  of  it,  and  oh  which  he  claims  some  $1,400  to  be  due, 
while  Coman  insists  that  nothing  is  due  upon  it,  and  that  the 
plaintiff  is  ignorant  of  the  truth  of  the  matter.  He  brings  ijais 
action  against  Coman,  his  grantor,  and  Tumey,  the  owner  of  the 
mortgage,  to  ascertain  whether  any  thing,  and  if  so,  how  much  is 
due  upon  it,  and  to  obtain  a  judgment  that  it  be  cancelled  of  record, 
on  his  paying  the  amount  that  may  be  found  to  be  due,  and  a  fur- 
ther judgment  that,  on  his  paying  such  amount,  the  grantor  refiind 
it  to  him.  The  mortgage,  by  its  terms,  has  been  due  several  years, 
and  payment  of  principal  or  interest  has  not  been  recently  de- 
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Spies  T.  Aoeestorj  T^niit  Ook 

manded,  but  the  holder  refiises  to  cancel  it^  except  upon 
paid  the  balance  which  he  aUeges  is  dae» 

BoswoBTH,  J. — ^There  is  no  misjoinder  of  sevend  causes  of  ac- 
tions. They  all  arise  out  of  transactions  connected  with  the  same 
subject  of  action.  (Code,  §  167,  sub.  1.) 

The  only  point  of  controversy,  viz.,  whether  any  thing  is  due 
upon  the  mortgage,  affects  one  defendant  as  much  as  the  other, 
and  it  is  proper  that  both  should  be  concluded,  in  relation  to  it, 
by  one  suit ;  the  grantor  has  an  interest  in  the  controversy,  ad- 
verse to  the  plaintiff,  and  is  a  necessary  party  to  a  complete  set- 
tlement of  the  question  involved  in  the  controversy. 

The  mortgage  is  a  cloud  on  the  plaintiff^s  title.  If  actually 
satisfied,  it  is  his  right  to  have  it  discharged  of  record.  And 
though  it  may  not  have  been  fully  paid,  it  is  equally  the  right 
of  the  plaintiff^  on  paying  any  Isalance  justly  due,  to  have  it  can- 
celled of  record.  Any  balance  that  may  be  due,  if  paid  by  the 
plaintiff,  should  be  refunded  by  Coman. 

Legal  and  equitable  causes  of  action  may  be  united,  when  they 
arise  out  of  transactions  connected  widi  the  stoie  subject  of  action, 
and  affect  all  the  parties  to  the  action.  (Code,  §  167,  subs.  1  and 
7.)  Whether  any  thing,  and,  if  so,  how  much,  is  due,  affects  both 
defendants,  and  one  as  much  as  the  other. 

Demurrer  overruled,  wiUi  liberty  to  answer  in  ten  days,  on  pay- 
ment of  costs. 


E.  Spies,  by  her  next  friend,  v.  The  Aocessobt  Transit 

Company. 

A  eomplaiDt,  in  an  action  by  a  married  woman,  whieh  states^  that  a  panenger  oar- 
rier  undeHook  to  oany  her  and  her  bag^gage  from  California  to  New  York ;  that 
the  baggage  waa  bar  leparate  property,  and  waa  stolen  on  the  paoage^  la  good 
in  nbetance.  If  further  partleular%  aa  to  the  time  or  manner  of  her  aeqidii- 
tion  of  the  baggage,  as  aeparate  property,  or  to  ibow  it  to  bo  moh,  are  material, 
the  remedy  is  by  motion,  under  §  160  of  the  Code.  The  defeet»  if  any,  eannot 
be  reached  by  demurrer.  Her  husband  is  not  a  necessaiy  puty  to  Mieh  an 
action. 

At  SpnoiALTnic,  April  a6,186e.  * 
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Depev  T.  Lefti 

This  action  comes  before  the  comt  on  a  demurrer  to  the  com- 
plaint 

The  complaint  states  that  E.  Spies  is  a  married  woman ;  that  de- 
fendant, being  a  common  carrier,  undertook  to  carry  her  and  her 
baggage  safely  from  San  Francisco  to  New  York;  that  the  bag- 
gage, which  was  her  separate  property  and  paraphernalia,  was 
stolen  and  damaged  while  in  tiie  custody  of  defendant  and  its 
agents,  and  claims  to  recover  the  dax^age  consequent  thereon. 
Defendant  demurs,  because,  flrst^  the  plaintiff  is  a^^me  covert^  and 
has  no  legal  capacity  to  sue;  second,  that  there  is  a  defect  of  par- 
ties, in  that  her  husband  is  not  joined  with  her,  and  that  a  judg- 
ment in  this  action  would  not  protect  the  defendant  against  an 
action  by  the  husband,  the  oontiact  being  made  in  Oalilbr&ia,  and 
not  in  the  state  of  New  York. 

BoswoRTH,  J.— The  demurrer  must  be  overruled.  The  hus- 
band need  not  be  joined  with  the  wife,  when  the  action  concerns 
her  separate  property.  (Code,  §  114.)  Whether  the  plaintiff  is  a 
citizen  of  California  or  of  New  York,  is  of  no  consequence,  so  &r 
as  concerns  the  remedies  and  the  forms  of  proceedings,  when  she 
prosecutes  in  the  courts  of  this  state.  The  demurrer  admits  the 
truth  of  the  allegation,  that  the  baggage  was  her  separate  property, 
and  the  court  does  not  know  that  a  California  wife  may  not  have 
a  separate  estate.    The  legal  presumption  is,  that  she  may. 

If  the  defendant  has  a  right  to  be  informed,  by  the  complaint, 
of  the  particular  facts  which  constitute  the  baggage  her  separate 
property,  his  remedy  is  by  motion  under  §  160  of  the  Code.  A  de- 
murrer will  not  reach  such  a  defect^  as  the  complaint  is  good  in 
substance.  ^ 

The  defendant  may  answer,  on  paying  the  costs  of  the  de- 
murrer* 


Dspsw  V.  Leal. 

Aft«r  «  diMoliitloii  of  a  pArtnenhip,  and  an  action  brought  by  tbe  partner  entniBted 
with  the  fettling  of  the  bnalneif,  against  his  copartner  for  an  aecoun^  the  court 
wiU  not  order  a  general  bill  of  the  partieolars  of  the  plaintiffs  claim  to  be  fur- 
niahed. 

When  the  eomphdnt  states  claims  not  evidenced  by  the  books  of  the  firm,  and  par- 
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tictt]«n  of  lach  elaimi  are  ioii|^i,  the  applieAtion  shodld  be  speeial,  and  dlreefced 
to  the  q>ecific  tranMietioiis  of  which  paitlculan  are  sought,  and  the  moving  affi- 
davits should  state  the  groands  creating  the  necessity,  or  establiahing  the  pro- 
priety, of  granting  the  apptication. 

At  BpaouLTKUf,  May  6, 185A. 

The  defendant  moves  for  a  bill  of  the  partxcalara  of  ihe  plain- 
tiff's demands.  The  parties  were  partners,  and  dissolved,  agreeing 
that  Depew  should  close  the  business  of  the  firm.  He  brings  this 
action  against  Leal,  to  obtain  an  accounting,  and  a  judgment,  that 
either  should  pay  to  the  other  any  sum,  in  which  he  might  be 
found  indebted.  An  order  had  been  made  on  defendant's  motion, 
that  the  plaintiff  deposit  all  books  and  papers  relating  to  the  busi- 
ness, so  that  the  defendant  might  inspect  and  take  copies  of  them. 
The  defendant  now  moves,  under  §  158  of  the  Code,  that  a  ^^bill 
of  particulars  of  the  claim  of  the  plaintiff"  in  this  action,  be  fur- 
nished bj  hiuL 

A,  K  DyeU,  for  plaintiff. 

Wm.  H.  Taggardj  for  defendant. 

BoswoBTH,  J. — Section  158  of  the  Code  does  not  apply  to  such 
a  state  of  facts.  Unless  such  a  plaintiff  makes  a  claim  for  moneys 
contributed  to,  or  paid  for  his  firm,  not  evidenced  by,  or  intelligi- 
ble from  the  entries  upon  the  books  of  the  firm,  one  partner  has 
presumptively  as  much  knowledge  of  details  as  the  other. 

To  furnish  a  bill  of  particulars,  is  to  furnish  a  copy  of  the  bookai 
When  the  pleadings  show  that  claims  are  made,  the  nature  or  ex- 
tent of  which  is  not  shown  by  the  books  of  the  firm,  if  particulan 
are  sought,  the  application  should  be  special,  and  directed  to  par- 
ticular transactions,  and  the  moving  affidavits  should  state  specially 
the  grounds,  creating  the  necessity,  or  showing  the  propriety  of 
granting  it 

Motion  denied,  witii  $7  costs  to  plaintiff  to  abide  the  event 


GASES  OF  PBACnCE,  &c.  666 


Obmsby  V.  DoUOLASw 

When  the  answer  to  a  compUint,  in  an  action  of  ilander,  denies  eaeb  and  ererj 
allegation  of  the  complaint,  and  also  jastifies,  by  alleging  that  the  plaintiff  waa 
gnilty  of  the  misconduct  which  the  words  impute,  the  court  will  not,  on  motion, 
direct  one  of  the  defences  to  be  stricken  ont»  nor  coerce  the  defendant  to  elect 
between  them,  and  rely  on  one  alone.  £«peeially,  this  will  not  be  done,  when 
the  defendant  swears  that  the  answer  is  true,  for  it  may  be  true,  that  he  did 
not  speak  the  words  charged,  and  that  the  plaintiff  committed  the  offence  they 
impute.  His  right  to  justify  does  not  depend  upon  Ms  admitting  the  speaking 
of  words  which  he  never  did  speak,  ll&e  right  is  absolute  to  set  up  as  many 
defences  as  he  may  have. 

At  Spboiai.  Tum,  May  6, 186e. 

The  plaintiff  moves  that  the  defendant  elect,  between  certain 
defences  set  up  in  his  answer,  by  which  he  will  abide,  and  that 
the  others  be  stricken  out,  or  in  default  of  such  election,  that  cer- 
tain defences  referred  to,  in  the  notice  of  motion,  be  stricken  out 
The  complaint  states  the  speaking  of  slanderous  word&  The 
answer  denies  each  and  eveiy  allegation  of  the  complaint,  and 
also  sets  up  as  a  defence,  that  the  plaintiff  was  guilty  of  the  mis- 
conduct which  the  words  impute.  The  motion  is  made  on  the 
theory,  that  a  denial  of  the  speaking  of  the  words,  and  an  all^a- 
tion  that  the  plaintiff  is  guilty  of  the  misconduct  they  impute,  are 
inconsistent  with  each  other,  and  that  the  defendant  should  be 
coerced  to  rely  on  one  of  these  defences  alone  The  defendant 
makes  affidavit  that  the  whole  answer  is  true. 

JHhe  A  Oaljnn^  for  plaintiff. 

FuUerton  A  Dunning,  for  defendant 

BoswoRTH,  J. — ^When  the  answer  to  a  complaint,  in  an  action 
of  slander,  denies  each  and  every  allegation  of  the  complaint,  and 
then  sets  up  a  justification,  the  court  will  not  compel  a  defendant 
to  elect  one  of  the  defences,  and  abide  by  it,  and  strike  out  the 
other.    They  are  not  necessarily  inconsistent ;  both  may  be  true. 
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PowqU  t.  Finch. 
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The  court  will  not,  on  motion^  decide  that  both  are  not  true,  when 
thej  may  be,  and  the  defendant  sweara  that  thej  are.  A  defiend- 
ant  has  an  absolate  right  to  set  up  as  many  defences  as  he  has^ 
and  if  he  fidls,  by  the  death,  absence  or  imperfect  memory  of  his 
witness,  to  prove  one,  it  is  no  reason  why  he  should  not  be  per^ 
mitted  to  have  the  benefit  of  the  other. 

It  may  be  true,  that  a  defendant  never  spoke  the  words  charged, 
and  yet  it  may  be  true  that  a  plaintiff  has  committed  the  ofiEence 
they  impute,  and  that  the  defendant  can  prove  it.  Itmaynotbetniei 
that  the  defendant  spoke  the  woltls  charged,  and  yet  the  misun- 
derstanding, misrecoUection,  or  erroneous  impression  of  those  who 
heard  him,  may  result  in  testimony  establishing,  primAfack^  thai 
he  did.  He  may  justify,  if  he  had  spoken  them;  and  if  oontraiy 
to  defendant's  conviction  of  the  truth,  it  shall  be  proved  he  did 
speak  them,  when  he  did  not  speak  them,  the  defendant  should  be 
allowed  to  justify.  In  prder  to  justify,  he  should  not  be  compelled 
to  expressly  admit  that  he  spoke  words  Which  he  can  conscien- 
tiously swear  he  never  did  speak.  The  only  question  submitted 
being,  whether  an  Answer,  in  such  an  action,  which  denies  all  the 
allegations  of  the  complaint,  can  also  be  permitted  to  contain  the 
defence  of  justification,  and  being  of  the  opinion  that  it  can,  the 
motion  is  denied,  but  without  costs  to  either  party. 


PowsLL  t;.  Finch,  and  otheni: 

In  ftu  Aedon  Againit  m yently  for  th«  apeeifie  p«ribniiftiio6  of  th«ir  joint  oontrae^  to 
parchaM  real  esUte  of  the  plaintiff,  and  aeonre  a  part  of  the  price  by  their  bond 
and  mortgage,  payable  at  a  fbtore  day,  all  of  them  mnst  be  served  with  the 
■ommoni^  or  appeal  in  the  action,  to  enable  the  eonrt  to  render  a  judgment  which 
will  be  a  oomplete  determination  of  the  eontroTerey. 

If  brooght  to  trial,  npon  the  answen  of  a  part  of  the  defendanto  only,  when  the 
others  hare  not  been  served  with  process^  or  appeared  in  the  action,  the  oouii 
will  not  permit  the  trial  to  proceed. 

At  SraoiAL  Tnoi,  May,  1856.    Before  Botwonn,  J. 

This  action  was  called  in  its  order  on  the  calendar,  and  the 
plaintiff  and  the  defendants  who  had  appeared  in  the  action,  sub- 
mitted their  proofe.    The  action  is  brought  by  the  plaintiff  against 
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Pow«U  ▼.  FbMh. 


three  defendants,  to  compel  the  specific  performance  of  their  joint 
contract,  to  purdiase  land  of  the  plaintifE)  and  pay  a  part  of  the 
price  on  the  day  fixed  for  the  delivery  of  the  deed,  and  secure  the 
balance  by  their  bond,  and  by  their  mortgage  of  the  premises  in 
question,  payable  at  a  future  day.  That  day  had  not  arrived,  at 
the  time  of  the  trial.  On  its  being  discovered  that  only  two  of 
the  defendants  had  appeared  in  the  action,  and  that  the  tiiird  had 
neither  appeared,  nor  been  served  with  process,  the  Judge  sug- 
gested his  doubts,  whether  the  action  was  in  a  condition  to  be 
tried,  and  to  admit  of  a  judgment  in  favor  of  the  plaintiff,  which 
could  be  enforced.  Opportunity  was  given  to  the  counsel  of  either 
party  to  refer  the  court  to  authorities  on  the  subject 

E,  &  Vantvinkk  cendJS,  &  Cbwdrey^  for  plainlaff. 

D,  E.  Whoder^  for  defendants. 

BoswoBTH,  J.,  on  a  subsequent  day,  held,  that  the  action  is 
not  in  a  condition  to  be  tried.  The  defendtmt,  who  has  not  ap- 
peared, or  been  served,  is  not  before  the  court 

A  judgment  that  he  execute  such  a  bond  and  mortgage  as  the 
contract  calls  for  cannot^  rightfully,  be  rendered,  nor  enforced,  as 
against  him,  if  rendered. 

A  complete  determination  of  the  controversy  cannot  be  liad, 
without  the  presence  of  the  third  defendant  Service  of  a  sum- 
mons upon  him,  or  his  appearance  in  the  action  is  indispensable. 
(Code,  §  122.) 

The  trial  which  has  been  had  must  be  treated  as  a  nullily.  The 
defendant,  who  has  not  been,  must  be  served  with  process.  When 
the  action  is  in  a  condition,  as  against  all  the  defendants,  to  be 
tried,  it  must  be  regularly  noticed  for  trial,  and  be  tried,  as  if  no 
attempt  to  try  it  had  been  made. 


I 
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Flatt  y.  Townsend. 


Plait  &  Platt  v.  Towkskitd. 

An  order  for  ft  bill  of  partieulftn^  ftnd  ft  lUy  of  proeeedings  until  the  bOl  k  ftiiTudMd« 
no  longer  operftte,  per  te,  to  enUrge  the  time  to  pleftd.  The  only  way  in  whiek 
such  ftn  extension  cftn  be  proeured,  is  by  ftn  order  ezpreaely  gnuiting  it»  founded 
on  proper  fttRdftvitiL 

Before  ftU  the  Jadges,  Mfty,  1869. 

This  action  comes  before  the  courts  on  an  appeal  from  an  order, 
vacating  a  judgment  in  &yor  of  the  plaintiff,  for  irregularity. 

The  complaint  was  upon  a  note  for  $2,500,  made  by  defend- 
ant, and  also  stated  that  he  owed  the  plaintiffs  $19,069.95,  on  ac- 
count ;  that  he  paid  them  $21,000 ;  that  thej  applied  enough  of 
this  on  the  account  to  satisfy  it,  and  the  residue  on  the  note,  leav- 
ing due,  on  the  note,  $1,216.65,  for  which  they  prayed  judgment 
The  time  to  answer  expired  the  26th  of  December,  1866.  On  the 
19th  of  December,  the  defendant,  upon  an  affidavit,  not  professing 
to  state  a  defence  on  the  merits,  obtained  an  order  that  plaintifb 
deliver  a  '^  bill  of  particulars"  of  the  account  mentioned  in  the 
complaint,  and  that,  in  the  mean  time,  all  proceedings  on  their 
part  be  stayed.  On  the  27th  the  bill  of  particulars  was  served, 
and  on  the  next  day  the  plaintiffs  entered  a  judgment  for  want  of 
an  answer.  On  motion,  an  order  was  made,  vacating  the  judg- 
ment for  irregularity,  on  the  ground  that  the  order  operated  to 
extend  the  time  to  answer.  From  that  order  the  plaintiff  ap- 
pealed to  the  General  Term. 

Benj.  V.  AhboU,  for  appellants. 

S.  Sanxay,  for  respondents. 

By  the  Court.  Slosson,  J. — ^The  ground  upon  which  the 
order  vacating  the  judgment  in  this  case  is  appealeid  from  is,  that 
an  order  for  a  bill  of  particulars  with  stay  of  proceedings,  no 
longer  operates  of  itself  to  enlarge  the  time  to  plead,  inasmuch  as 
the  time  is  now  determined  by  statute,  and  can  only  be  enlarged 
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bj  an  order  of  the  court  applied  for  on  an  affidavit  of  merits,  pur- 
suant to  the  rules  and  practice  of  the  court. 

The  Code  expressly  provides,  (§  148,)  that  the  answer  must  be 
served  within  twenty  days  after  the  service  of  the  complaint 
The  only  power  which  the  court  has  to  enlarge  this  time  is  that 
given  by  section  405  of  the  Code,  which  provides  that  the  time 
within  which  any  proceeding  in  an  action  may  be  had,  except  on 
appeal,  may  be  enlarged,  upon  an  affidavit 'showing  grounds 
therefor,  by  a  Judge  of  the  court,  &c.  Bule  20  of  the  Supreme 
Court,  rules  (adopted  1854)  by  which  also  the  practice  of  the 
court  is  regulated,  provides  that  no  order,  extending  the  time  to 
answer  or  demur  to%  complaint,  shall  be  granted,  unless  the  par- 
ty sppljing  for  it  shall  present  an  affidavit  of  merits  as  therein 
prescribed. 

We  have  considered  the  matter,  and  all  the  justices  of  the 
court,  including  the  one  granting  the  order  appealed  from,  are  of 
opinion  that  an  order  for  a  bill  of  particulars,  though  accompanied 
by  a  stay  of  the  adverse  party's  proceedings,  does  not,  since  the 
Code,  operate  to  enlarge  the  time  to  answer;  but  that  the  only 
way  in  which  an  extension  of  time  can  be  procured,  is  by  an  ex- 
press order  to  that  effect,  founded  upon  an  affidavit  of  merits,  as 
provided  by  the  rule. 

Where  the  defendant  procures  an  order  for  a  biU  of  particularS| 
a  clause,  extending  his  time  to  answer,  should,  if  he  deems  such 
extension  necessary,  be  inserted  in  the  order  for  the  bill.  If  the 
bar  understand  this,  it  can  work  no  hardship.  But  the  other 
construction,  if  sustained,  might  very  often  lead  to  imjust  delay, 
as  the  defendant)  by  procuring  an  order  for  particulars  with  a 
stay  of  proceedings,  which  is  granted  almost  as  a  matter  of  coursci 
might,  though  he  had  no  merits,  delay  the  plaintiff;  and  often, 
by  delay,  in  effect  defeat  the  satis&ction  of  his  claim. 

The  order  appealed  from  is  reversed.  The  defendant  may  ap- 
ply to  the  court  for  leave  to  answer  on  the  merits,  and,  meantime, 
the  plaintiff's  proceedings  should  be  stayed. 


ero        CASES  in  the  supebiob  coubt. 


PriM  T.  MoCbT«; 


Prick  v.  MgClaye. 

A  oomplaint  vpoii  ft  promSiiory  note  against  maker  and  cndoner,  is  not  watSr 
eiant»  nader  aeetion  l%%  of  tha  Code,  if  it  faila  to  arer  t^i  the  maker  mad# 
the  note,  and  that  the  endorwr  endorsed  it>  although  the  eomplaint  eootuns 
a  oopy  of  the  note  and  of  its  endorsementu*  An  arerment  tliat  a  note  waa 
'protested,  is  not  eqaft^alent  to  an  aTennent  thai  it  waa  duly  prsaented  fiir 
payment  to  the  maker,  and  paymtfit  was  reftiaed.    (8d  Abhott»  S61L) 

At  SraoAi.  Xnof,  May,  1856w    * 

e 

Tms  actioQ  came  1  before  the  .court  <w  a  demurrer  to  Hbe  com- 
plaint. 

.  0.  Carpenier^  for  plaintijET. 

Mr.  Mkhdl^  for  defendants. 

DusB,  J.,  held  the  pitqx)6itik>n  first  above  stated,  on  the  author- 


*  In  PrindU  t.  CanUhert,  decided  by  the  Conrt  of  Appeals^  in  Jane,  1867,  "the 
complaint  averred  that  the  defendant  made  'his  contract  in  writing,  (giving  a 
copy,)  by  whiqh,  for  valne  received,  he  promised  to  pay  H.  C.  or  his  wife,  annually, 
on  the  &vt  day  of  April,  during  the  life  of  the  longest  liver  of  them,  the  smn  of  two 
hundred  dollars,  if  called  for,  or  needed ;'  that  such  contract  is»  and  was^  prior  to 
April  1,  1864,  the  property  of  pUintiif  by  purchase ;  that  H.  a  died  March  M, 
1864;  that  H.  C's  wife  is  living;  that  after  the  Ist  of  April,  1864,  plaintUf  de- 
manded the  two  hundred  dolhuv  payable  on  that  day;  that  defendant  has  not 
paidf  and  is  justly  indebted  in  that  sum,  with  interest  £M,  on  demurrer,  thai  the 
complaint  is  sufficient  The  remedy  for  such  fomal  defects  as  in  this  case,  to 
expressly  aver- a  consideration  for  the  contract,  and  to  state  from  whom  the  plain- 
tiff purchased,  is  by  motion  under  section  180  of  the  Code,  to  make  the  pleading 
more  definite  and  certain. 

*':J£  the  complaint  should  be  held  insufficient,  aa  a  common  law  pleading,  on  the 
ground  that  the  plaintiff  does  not  make  title  to  the  contract^  it  ii  aafficieat*  under 
section  162  of  the  Code.    Reversing  unanimously."    (SL  CL 10  Howard,  Pr.  R.  88.) 

The  foregoing  note  of  the  decision  made  by  the  Court  of  Appeals^  is  taken  from 
7%e  Swening  Past,  for  which  an  abstract  of  its  decisions  in  June,  1867,  was  prepared 
by  the  reporter  of  that  court  If  JPrindU  v.  CitnUhen,  as  reported  in  10  How.  Pr. 
Bw  88,  was  unanimously  reversed,  and  on  the  grounds  above  stated,  then  it  may 
well  be  doubted,  whether  the  complaints  in  Lord  v.  (^kembnmjfk,  (4  Sand.  &  CL  IL 
896,)  and  Alder  v.  BlcomingdaU,  (1  Duer,  801,)  should  not  have  been  held  to  be 
good  on  general  demuRer. 
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itj  otLord  v.  CheaArough,  (4  Sand.  696,)  and  Alder  v.  Bloommg* 
daky  (1  Duer,  601,)  and  also  referred  to  Bank  of  OeneuOj  (8  How. 
Pr.  E.  51.) 

He  held  the  second  proposition  on  the  ground,  that  although 
notice  of  protest  is  valid  as  a  notice  of  dishonor,,  it  by  no  means 
follows  that  an  averment  of  protest  is  a  sufficient  allegation^  of  a 
due  presentment  oi  the  note  to  the  maker  and  of  hi»  refusal  to 
pay  it,  in  a  complaint,  in  which  all  the  facts  constituting  the  cause 
of  action  are  required  to  be  stated.  Th^  &ct  of  a  protest^  how- 
ever i^gularly  or  improperly  made,  would  prove  an.  averment 
of  mere  actual  protest 

On  appeal  to  the  General  T^nn,  the  order  sustidning  the  de- 
murrer was  affirmed. 


Ths  Hamilton  Building  Association  v.  John  M.  Bstnolds. 


TSamuj 


When  a  complaint,  filed  by  a  mortgagor,.to  set  aride  a  mortgage,  has  been  dismisMd 
upon  pleadings  and  proof,  he  is  estopped  from  diluting  its  yalidity  in  a  suit 
against  him  for  its  foreclosure. 

A  mortgage  to  a  building  association  in  the  usual  form,  is  a  yalid  security  only  for 
the  monthly  payments  stipulated  to  be  made,  not  for  fines  and  other  duesi 

At  Spbcul  Tkui,  Jone^  18M.    Before  Don,  J, 


On  foreclosure  <^  mortgage — ^the  cause  was  heard  upon  pleadings 
and  proofe — and  the  case,  on  the  part  of  the  plaintiff,  as  stated  in 
the  complaint^  being  proved,  it  was  insisted,  on  the  part  of  the 
defendant,  that  the  provisions  in  the  mortgage  designed  to  secure 
monthly  payments  and  fines,  and  the  diction  of  tinj  surplus 
from  the  sale  of  the  mortgaged  premises  were  illegal  and  void, 
and  that  he  was  entitled  to  be  relieved,  and  to  have  the  mortgage 
cancelled,  upon  the  repayment^  with  interest^  of  the  sum  originally 
advanced  to  him  by  tiie  company. 

To  repel  this  defence,  the  plaintiff  gave  in  evidence  the  record 
of  a  judgment  in  the  Supreme  Courts  dismissing  the  complaint  of 
the  defendant  in  a  suit  instituted  by  him  against  the  association  for 
the  purposeof  obtainingezactly  the  same  relief  that  he  now  claimed| 
and  it  appeared  from  the  reooid|  that  the  judgment  was  rendered 
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upon  the  ground,  that  upon  the  pleadings  and  proofs,  the  plaintifl^ 
(the  present  defendant,)  was  not  entitled  to  the  relief  he  demanded. 

Seldj  that  this  judgment,  as  it  was  rendered  in  a  suit  betweeen 
the  same  parties,  and  involving  the  precise  question  now  at  issue, 
was  conclusive  between  the  parties,  and  created  an  estoppel  from 
which  it  was  beyond  the  power  of  the  court  to  release  the  defend- 
ant. That  the  mortgage  must,  therefore,  be  adjudged  to  be  valid, 
but  that,  in  the  opinion  of  the  court,  it  was  a  valid  security  only 
for  the  stipulated  monthly  payments,  and  not  for  fines  or  other 
dues.  Judgment  would  therefore  be  given  only  for  the  amount 
of  those  payments  proved  to  be  in  arrears. 

Judgment  for  plaintiflb  accordingly. 


HoBABT,  receiver,.4;.  H.  R  &  W.  L  Frost. 

▲  judgmentrdebtor  who  appears  pnmiaiit  to  an  order  for  hit  ezaminatioo,  whidi^bf 
its  temiB,  18  returnable  before  "  one  of  the  Justices  of  the  court,"  instead  of  "  iha 
Judge"  who  made  it,  and  without  objection  to  the  form  of  the  order,  submits  to 
an  examination,  and  omits  to  appeal  from  a  subsequent  order  appointing  a  ra- 
edver,  waives  all  objection  to  the  jurisdiction  of  the  Judge  to  take  the 
tion  and  make  the  appointment  In  an  action  by  such  receiTer  against 
debtor  and  his  assignee,  to  set  aside  an  assignment  by  the  debtor  to  the  latter 
as  fraudulent,  under  a  demurrer  to  the  complaint^  on  the  ground  that  it  does 
not  state  ikcts  sufficient  to  constitute  a  cause  of  action,  the  defendant  eannoft 
avaU  himself  of  the  objection  that  the  appointment  of  the  plaintiff  a{^>ears  by 
the  complaint  to  be  invalid. 

Tliat  objection  can  only  be  raised  upon  a  demurrer  specifying  aa  its  ground,  that 
die  plaintiff  has  not  legal  capacity  to  socl 

At  SrabiAL  Tbm,  June  4, 1856. 

The  action  was  brought  by  the  plaintiff  a  receiver  appointed 
in  a  supplementary  proceeding  to  set  aside  an  assignment  made  by 
the  debtor,  as  made  with  an  intent  to  defraud  creditors.  The  de- 
fendants were  the  judgment-debtor  and  the  assignee.  The  de- 
murrer specified  as  its  only  ground,  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  the  argu- 
ment in  its  support  was,  that  it  appeared  on  the  fSftce  of  the  com- 
plaint, that  the  Judge  making  the  order  for  the  appointment  of 
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the  receiver,  had  no  jurisdiction,  inasmuch  as  the  original  order 
for  the  appearance  of  the  debtor,  which  was  set  forth  in  the  com* 
plaint,  was  returnable  before  one  of  the  Justices  of  the  court^  and 
not  before  the  Judge  making  the  order. 

DuEB,  J.,  held,  that  the  demurrer  must  be  overruled ;  that  the 
objection  to  the  jurisdiction  of  the  Judge,  by  whom  the  debtor 
was  exammed,  and  the  order  appointing  a  receiver  made,  ought  to 
have  been  taken  when  the  debtor  appeared  before  him;  that  it 
was  an  objection  which  it  was  competent  to  the  debtor  to  waive, 
and  that,  by  his  submitting  to  be  examined  and  not  appealing 
from  the  order  appointing  the  receiver,  it  was  effectually  waived ; 
that,  if  the  original  order  for  his  appearance  was  a  nullity,  he  was 
not  bound  to  appear,  nor,  when  he  appeared,  to  be  examined ; 
that  his  appearance  and  submission  to  an  examination  must,  there- 
fore, be  regarded  as  voluntary  aclB,  and  that  a  valid  order  for  the 
appointment  of  a  receiver  might  be  founded  upon  a  voluntary  ap- 
pearance and  examination  of  a  judgment-debtor,  could  not  reason- 
ably be  doubted;  that  it  is  only  when  a  Judge  or  court  has  no 
jurisdiction  of  the  subject-matter  of  the  proceeding  or  action  in 
which  an  order  is  made  or  judgment  rendered,  that  the  order  or 
judgment  is  wholly  void.  It  is  to  such  cases  only,  that  the  maxim 
applies,  that  consent  cannot  give  jurisdiction.  In  all  other  cases, 
the  objection  to  the  exercise  of  jurisdiction  may  be  waived,  and 
it  is  waived  whenever  it  is  not  urged  in  proper  season — ^that  is, 
when  the  exercise  of  the  jurisdiction  is  first  claimed.  (Carthew, 
124;  Cro.  Eliz.  662;  1  Strange,  177;  8  Sand.  S.  C.  Rep.  605.) 
Here  the  general  authority  of  the  Judge  to  make  the  order  ap- 
pointing a  receiver — ^in  other  words,  his  jurisdiction  over  the 
subject-matter  of  the  order — ^was  unquestionable. 

Held,  Jurther,  that  if  the  objection  to  the  jurisdiction  were  valid 
in  itself,  it  would  not  be  taken  under  a  demurrer,  specifying,  as  its 
only  ground,  that  the  complaint  '*  did  not  state  fiicts  sufficient  to 
constitute  a  cause  of  action."  The  ground  that  ought  to  have 
been  specified  to  enable  the  court  to  listen  to  the  objection  was, 
that  the  plaintiff  had  not  *'  legal  capacity  to  sue."  (Code,  section 
144,  sub.  2.)  The  facts  set  forth  in  the  complaint  were  plainly 
sufficient  to  constitute  a  cause  of  action ;  for  if  true,  the  assign- 
ment impeached  was  certainly  void ;  nor  had  this  been  denied. 
D.— V.  48 
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M oOinity  t.  Mayor  of  New  York. 

The  objecdon  was^  not  that  the  action  was  not  maintainable  at  all| 
but  that  the  plaintiff  had  not  a  personal  right  to  maintain  it 

NoTs. — ^If  it  appeared  by  the  eomplaint,  that  the  order  appoiiitiiig  the  reedTcr 
was  ahaolntely  void,  and  not  merely  erroneoas,  might  not  the  objection  be  taken 
under  a  demurrer,  specifying,  as  its  gronnd,  that  the  complaint  did  not  state  fiMls 
•ttfficlent  to  oonstitute  a  cause  of  action  ?  Might  it  not  be  said  of  sneh  a  complain^ 
that  it  did  not  show  a  cause  of  action  in  fiiTor  of  the  plaintiff,  but  the  reyenet 

Is  not  the  objection,  that  "  tha  plaintiff  has  not  legal  capacity  to  sue^"  applieabla 
to  a  complaint^  which  may  show  a  cause  of  action  in  his  fiiYor,  while  it  alte  showa 
the  plaintiff  to  be  under  some  disability,  as  non-age,  or  otherwise,  which  incapaci- 
tates him  from  suing  in  his  own  name?    (1  WMttaker^s  Pr.,  460.)-V.  &  B, 


McGiKmr  V.  The  Matob  of  New  York,  &c 

Ik  an  action  against  a  city  municipal  incorporation,  to  reooTer  damages^  sustained  in 
consequence  of  a  grating  oyer  an  area  in  a  mdewalk  being  in  a  defeetire  or  un- 
safe condition,  it  is  not  enough  to  entitle  U^e  plaintiff  to  recover,  to  prove  that 
the  covering  was  insecurely  fastened  at  the  time  of  the  aocident»  and  thai  by 
reason  thereof  and  without  fiialt  on  his  part,  he  was  injured.  Notiee  to  tha 
defendant  of  the  defect^  or  negligence  of  duty,  in  not  ascertaining,  and  remedy- 
ing it^  must  be  shown. 

At  SraaiAL  TiiM,  June  4, 1866. 

The  action  was  brought  to  leooyer  damages  for  personal  inju- 
ries sustained  bj  the  plaintiff,  in  consequence  of  the  n^Iect  of  die 
defendants,  in  not  keeping  a  sidewalk  in  Prince  street  in  proper 
repair.  It  appeared,  upon  the  trial,  that  in  December,  1854,  the 
plaintiff  was  walking,  in  the  eveniug,  on  a  sidewalk  in  Prince 
street,  and,  in  consequence  of  a  grating,  coveriDg  a  vault,  on  which 
he  had  stepped,  giving  way  or  turning  over,  fell  through,  and  was 
seriously  injured.  Upon  examination,  it  was  found  that  a  chain 
which  had  secured  the  grate  was  broken,  but  from  what  cause,  or 
how  long  before  the  accident,  did  not  appear.  The  juiy  gave  a 
verdict  for  the  plaintiff  for  $1,000  damages. 

DUER,  J.,  held,  that  the  plaintiff  was  bound  to  show  affirma- 
tively, that  there  had  been  a  neglect  of  duty  \)y  the  corporation, 
and  that  this  was  not  shown  merely  by  proving  that  the  grate  was 
insufficientiy  &stened  at  the  time  of  the  accident    There  was  no 
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reason  to  beUeye^  from  the  evidenoe,  that  the  grate  was  improperly 
constructed,  or  that  the  ddSdndants  had  an j  notice,  or  were  duo^ge* 
able  with  knowledge  of  its  ctefective  state.  The  chain  might  hare 
been  broken  by  an  act  of  yiolenoe,  which,  for  oaght  that  appeared, 
may  have  been  committed  only  a  short  time  before  the  plaintiff 
was  injured.  The  verdict,  therefore,  was  not  sustained  by  the 
proof  that  the  plaintiff  was  bound  to  give,  and  must  be  set  aside. 
New  trial  granted,  upon  payment  of  costs. 


Second  Amsrican  Building  association  v.  Flatt,  and 

othersw 

A  proyiflion,  in  a  mortgage  giren  by  defendant  to  the  plaintiff,  to  secure  eertain 
monthly  payments  to  be  made  by  him,  as  a  member  of  the  association,  to  the 
effect  that,  if  default  should  be  made  "  in  the  said  monthly  payments  for  the 
space  of  six  months  after  they,  or  any  of  them,  shoald  become  due,"  it  should  be 
lawful  for  the  association  to  adTcrtiM  and  sell  the  mortgaged  premises  at  pub- 
Ho  auction,  according  to  the  statute,  is  equally  a  bar  to  an  action  brought  within 
the  six  months  to  foreclose  the  mortgage,  as  to  a  proceeding  under  the  statute. 

At  Spboial  Tibv,  June  4,  1866. 

This  action  comes  before  the  court,  on  a  demurrer  to  the  com- 
plaint^ in  an  action  to  foreclose  a  mortgage. 

The  mortgage  was  given*  to  secure  certain  monthly  payments 
stipulated  to  be  made  by  the  defendant,  as  a  member  of  the  asso* 
ciation,  and  it  contained  a  provision  that  if  de&ult  should  be 
made  ''in  the  said  monthly  payments,  for  the  space  of  six  months 
after  they,  or  any  of  them,  should  become  due,"  it  should  be  law- 
ful for  the  association  to  advertise  and  sell  the  mortgaged  prem- 
ises at  public  auction,  according  to  the  statute.  The  complaint 
averred  that  de£Etult  had  been  made  in  monthly  and  other  pay- 
ments, and  that  there  was  due  from  the  defendant  the  sum  of 
$244.19,  but  did  not  aver  that  any  one  monthly  payment  had  been 
due  six  months.  The  defendant  demurred,  on  the  ground  that  it 
did  not  appear  on  the  face  of  the  complaint^  that  the  plaintiff  had 
any  right  of  action. 

DusR,  J.,  held,  that  the  provision  in  the  mortgage  was  not  to 
be  limited  to  an  exercise  of  the  power  of  sale  by  advertising,  ao^ 
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oording  to  statute,  but  bjr  its  reasonable  interpretation,  operated 
as  an  extension  of  the  term  of  credit,  so  as  to  preclude  the  associ- 
ation from  commencing  any  action  upon  the  mortgage  until  the 
expiration  of  six  months  fh>m  the  time  any  monthly  payment^  re- 
maining unpaid,  had  become  due;  and  hence,  that  the  complaint^ 
as  it  did  not  allege  nor  show  that  there  had  been  a  default  in  any 
one  monthly  payment  for  that  period,  was  &tally  defective. 

Demurrer  allowed,  with  liberty  to  plaintiff  to  amend  complaint 
within  twenty  days ;  costs  to  the  defendant^  to  abide  event 


MECHAiacs'  Building  Association  v.  Stkvxns,  et  aL 

In  an  aetioti  by  a  building  aoootation,  againit  one  of  its  memben,  to  reeorer 
monthly  dues,  in  arrear,  it  is  no  defence  that  the  association  is  a  "  moneyed  in- 
corporation.'' within  the  proTidons  of  the  Revised  Statutes,  and  that  its  charter, 
as  soch,  had  become  void  before  the  commencement  of  the  action,  from  its  £iil- 
vre  to  comply  with  the  provisions  of  §g  29,  80  and  81,  of  the  statatei  (1  K  SL 
686.) 

At  Spbcial  Teim,  Jane  4,  IBM. 

This  action  came  before  the  court,  on  the  trial  thereof  having 
been  brought  to  foreclose  a  mortgage. 

The  mortgage,  in  this  case,  was  given  to  secure  the  payment  of 
the  monthly  dues  of  a  member  of  the  association.  The  cause  was 
heard  on  the  pleadings  and  proo&,  and  it  was  proved  that  the  as- 
sociation was  duly  incorporated  under  the  general  act  for  the  in- 
corporation of  building  and  other  associations,  passed  April  10, 
1851,  and  tliat  defiiult  had  been  made  in  the  payment  of  the  sums 
set  forth  in  the  complaint.  The  only  defence  reUed  on  was,  that 
the  association  was  a  '*  moneyed  incorporation,"  within  the  pro- 
visions of  the  Bevised  Statutes,  and  that  its  charter,  as  such,  be- 
fore the  commencement  of  the  suit,  had  become  void,  from  its&il- 
ure  to  comply  with  the  provisions  contained  in  §§  29,  SO  and  SI, 
of  the  statute.    (1  B.  S.  635.) 

DuEB,  J.,  held,  that  this  is  not  a  defence  of  which  the  defend- 
ants can  avail  themselves ;  that,  admitting  that  the  association  was 
a  moneyed  corporation,  subject,  as  such,  to  the  provisions  of  the 
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Bevised  Statutes,  and  that,  by  its  failure  to  complj  with  those 
provisions,  it  had  forfeited  its  charter,  it  belonged  to  the  state 
alone,  by  a  proceeding  instituted  for  that  purpose,  to  enforce  the 
forfeiture,  and  that  the  association,  until  by  a  judicial  sentence  its 
charter  was  declared  to  be  void,  was  a  corporation  de  facto,  and  that 
no  private  person,  more  especially  no  person  dealing  with  it,  could 
be  permitted  to  say  that  it  was  not  also  a  corporation  dejure,  (7H- 
ton  Ins.  Oo.  v.  McGarian,  4  Denio,  892;  Brower  v.  AppUSby,  1  Sand. 
S.  C.  R  107 ;  Pdmer  v.  Lavorence,  8  id.  161,  170.) 
Judgment  for  plaintLB^  directing  sale  of  mortgage  and  premisea 


Coster  v.  N.  Y.  &  Erie  R  R  Co.  and  D.  Drew. 

Four  pertoiu^  Jmnt  owners  of  a  yeflsel,  leased  her»  and  two  of  them  afterwards 
brought  suit  for  the  hire. 

HMf  l8t  That  a  legal  action  eonld  only  be  sustained  by  aU  four  suing  together. 

Sd.  That  fewer  than  all  nught  proceed  upon  equitable  righta^  and  enforce  them  in 
equity. 

8d.  That  to  entitle  themselyes  to  do  so,  they  must  show  in  their  complaint  facts 
which  excused  them  from  joining  the  other  co-owners  as  plaintiflb,  and  in 
such  case  must  join  them  as  defendants^  unless  it  be  shown  that  they  had  ceased 
to  have  any  interest  in  the  matters  in  controYcrsy. 

The  complaint  ayerred  that  the  defendants  had,  some  months  after  the  lease  was 
l^yen,  with  intent  to  defraud  the  plainUffs,  purchased  from  the  other  partiea 
interested,  their  shares  in  the  yesscL 

HMf  Ist  That  the  suggesdcm  of  fraud  was  immaterial,  dnoe,  as  respected  the  plsin- 
tiflfs,  the  defendants  had  a  right  to  purchase  those  sharen 

2d.  lliat  the  ayerment^  of  the  sale  of  those  shares,  did  not  present  any  reason  or 
excuse  for  not  making  the  former  owners  of  them  parties,  although  it  was  a  reason 
for  proceeding  in  equity ;  it  not  appearing  that  they  had  transferred  their  interest 
in  tiie  hire  which  accrued  prior  to  the  sale  of  their  ihares  in  the  yessel  itselt 

A  cause  of  action,  to  restrain  some  of  the  part  owners  of  a  yessel  from  disposing 
of  her,  in  derogation  of  the  rights  of  other  part  owners,  being  the  pUintiflby  can- 
not be  joined  with  a  cause  of  action  for  the  hire  of  the  yesscL 

This  court,  at  General  Term,  in  July,  1856,  held,  as  above  stated, 
on  appeal  from  a  judgment  in  £etvor  of  the  defendants,  upon  de- 
murrers interposed  by  them  to  the  complaint 

Woodruff,  J.,  announced  the  judgment,  and  his  opinion,  in 
which  all  the  Justices  concurred,  is  reported,  with  the  pleadings 
and  proceedings,  in  8  Abb.  822. 
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Peabody,  et  aL  v.  Blooxkb,  et  aL 

I11.U1  action  mgidnit  wrentl  for  •  debt  dne  by  tiiaiii  «•  partners,  ono  off  tbcm  Mt  op 
aa  a  oounter-claim,  a  elaim  for  damageB  siiataiiiod  by  him,  by  alleged  miaooBdnefc 
of  the  plaintiiliiy  in  the  management  of  his  afEUrs  nnder  an  agenoy  iionnerly  held 
by  them  from  him. 

MM,  that  this  connter-clalm  was  bad,  because-— 

1.  If  the  demand  were  regarded  as  based  on  contract  it  was  a  fiktal  defect,  that 
there  waa  no  mntnality  between  the  two  contracts^  and  such  demand  waa  doe 
to  Bloomer  alone. 

S.  If  it  were  deemed  to  be  based  npon  tort»  then  it  was  not  connected  with  the 
snbject  of  the  plalntiffi^  action. 

Before  all  the  Justices,  Jnly,  1869. 

This  action  came  before  the  court,  on  an  appeal  by  defendant 
Bloomer,  from  an  order  made  by  Mr.  Justice  Hoffinany  sustaining 
a  demurrer  by  the  plaintifiEs  to  so  much  of  the  answer  to  the  com- 
plaint as  set  up,  as  a  counter-claim,  a  demand  of  Bloomer  alone 
against  the  t)l£dntii&  The  reasons  of  Justice  Hoffitnan,  assigned 
in  support  of  his  decision,  are  reported  in  3d  Abb.  855.  The 
character  of  the  pleadings  is  sufficiently  disclosed,  in  the  opinion 
of  Woodruff,  J.,  who  announced  the  judgment  of  the  court^  on 
the  appeal. 

J,  Moody ^  for  appellant 

H.  G,  De  Forest^  for  respondents. 

By  the  Ooubt.  Woodbuff,  J. — ^This  action  is  brought  to 
recover  money  alleged  to  be  due  to  the  plaintifb,  in  thdr  own 
right,  and  as  assignee  of  their  co-partner,  Flint,  from  the  defend- 
ants as  joint  debtors,  for  money  lent  and  adyanced  to  the  de- 
fendants, and  paid,  laid  out,  and  expended  for  their  use,  as  co- 
partners. 

The  defendant  Bloomer,  answering  sq>aratdy,  among  other 
defences,  sets  up  a  sct-ofl^  or  counter-claim,  in  his  own  fevor,  in- 
dividually, for  damages  sustained  by  himself  by  reason  of  Uie 
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plaintiffs'  and  the  said  Flint's  fraud  and  negligence,  in  this,  that 
he  appointed  the  plaintiff  and  the  said  Flint  his  agents,  under  a 
power  of  attorney,  to  manage  and  to  attend  to  his  interests  in 
California,  which  power  of  attorney,  he  avers,  the  plaintifis  and 
the  said  Flint  received,  and  undertook  to  perform,  keep  and  ex- 
ecute the  trusty  duties  and  obligations  thereby  given,  conferred 
and  imposed.  By  the  fraudulent  violation  of  their  duty,  in  this 
respect,  the  defendant  avers  that  he  has  sustained  damages,  which 
he  insists  upon  as  a  set-off,  or  counter-claim,  in  this  action. 

We  fully  agree  with  the  conclusion  at  which  Mr.  Justice  Hoff- 
man arrived,  in  the  examination  of  the  demurrer  to  this  defence, 
at  the  special  term,  that,  to  an  action  against  several  joint  debtors, 
for  a  debt  due  by  them  as  copartners,  one  of  them  cannot  avail 
himself,  either  by  way  of  set-off  or  counter-claim,  of  such  a  de- 
fence. If  the  defence  have  any  foundation,  as  very  imperfectly, 
we  think,  exhibited  in  the  answer,  it  belongs  to  Bloomer  alone« 
If  it  can  be  regarded^  under  the  averments  in  the  answer,  as  arising 
upon  contract^  then  it  is  a  fcital  defect  that  there  is  no  mutuality 
between  the  two  claims  which  are  exhibited.  If  it  be  deemed  a 
tort,  as  set  up  in  the  answer,  then  it  is  not  so  connected  with  the 
subject  of  the  action  that  it  constitutes  any  ground  of  recoupment ; 
and  in  no  respect  is  the  defence  such  that  in  this  action  there  can 
be  a  separate  judgment  against  the  defendants,  who  are  jointly 
liable,  and  who  do  not  and  could  not  set  up  the  defence  upon 
which  the  defendant  Bloomer  relies.  The  case  of  Parsons  v.  Nash^ 
(8  How.  Pr.  R  4354,)  instead  of  sustaining  such  a  oounter-daim, 
appears  to  tend  to  the  contrary. 

Where  one  of  the  joint  debtors  pays  the  debt,  that  is  payment 
for  all,  and  any  or  all  of  them  may  set  up  the  payment  in  bar. 
Here  there  is  no  pretence  that  either  of  the  other  defendants  could 
have  set  up  the  defisnce  in  question.  But,  without  pursuing  the 
subject,  it  must  suffice  to  say,  that  the  elaborate  opinion  pro- 
nounced at  Special  Term,  by  Mr.  Justice  Hofiman,  appears  to  us 
to  be  entirely  sound  in  its  conclusion,  and  it  is  unnecessary  to  en- 
large upon  the  subject  here. 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 
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LiyiNOSTON  V.  BOBEBTS. 

Notioe  of  a  motion,  under  the  kit  MnteDoe  of  aection  282  of  the  Code,  need  not 
be  glTen  to  the  appeUftnfs  rareties;  it  is  enough  that  it  is  given  to  the  owner 
of  the  jadgment  Appealed  from. 

At  SraciAL  Tkbm,  September  26, 1866. 

Ths  plaintiff  having  obtained  a  judgment^  the  defendant  ap- 
pealed to  the  General  Term,  and  gave  an  undertaking  which 
operates  as  a  stay  of  proceedings.  He  now  moves,  under  section 
282  of  the  Code,  for  an  order,  that  the  derk  enter  on  the  docket 
of  the  judgment^  that  it  is  "secured  on  appeal."  Notice  of  the 
motion  has  been  given  to  the  owner  of  the  judgment  The  plain- 
tiff objects  that  no  notice  has  been  given  to  the  sureties  in  the 
undertaking. 

BoswoBTH,  J. — ^The  Code  does  not  require  notice  to  the  sure- 
ties, but  only  to  the  owner  of  the  judgment  It  is  true  the  Code 
declares  the  court  may  make  this  order  on  such  terms  as  it  shall 
see  fit  These  terms,  it  was  doubtless  supposed,  would  be  such 
as  would  be  for  the  benefit  of  the  owner  of  the  judgment  Sure- 
ties may  fail  or  become  embarrassed  before  such  a  motion  ia 
made.  When  that  is  found  to  be  the  case,  the  court  would  not 
grant  the  order  without  further  security  was  given.  The  l^isla- 
ture  has  not  seen  fit  to  require  notice  to  be  given  to  the  suretieBL 
As  the  owner  of  the  judgment  suggests  no  reaaoa  why  the  motioii 
should  not  be  granted,  except  that  no  notioe  has  been  given  to 
the  sureties,  the  motion  is  granted. 


CASES  OF  PBACnOE,  &a  681 

»  — .— — ^i— i^—  » 

Fike  T.  SdgertoB. 


Fake  v.  Edgebton  k  Bbttton. 

Ezeoutloni^  to  be  y«]id,  need  not  state  the  tame  or  p]«ee  of  their  return. 

One  against  the  body  may  issue  short  of  sixty  days,  after  the  retnm  of  one  againsi 
property.  The  former  need  not  recite  fiicts  showing  the  right  to  arrest  a  de- 
fendant 

It  is  enoagh  that  he  was  held  to  bail  by  a  valid  order  which  oontinaes  in  force. 

At  SraoEAL  Tnof,  September  86, 1856. 

Defendant  Edgerton  moyes  to  set  aside  an  execution  againsi 
his  person,  on  which  he  has  been  arrested.  The  defendants  were 
held  to  bail  by  an  order  still  in  force.  Judgment  was  perfected 
on  the  8d,  and  a  transcript  filed  Jalj  7th,  1866.  An  execution 
against  defendant's  property  was  issued  to  the  sheriff  of  New 
York  city  and  counly  that  day,  and  returned  unsatisfied  August 
6th. 

The  ca.  sa.  was  issued  September  8d,  and  is  endorsed  with  di- 
rections to  arrest  Edgerton  only.  He  now  moves  to  set  it  aside, 
because,  1st  No  place  or  time,  where  or  when  it  is  to  be  returned, 
is  mentioned  in  it  2d.  Sixty  days  had  not  elapsed  between  the  ^ 
issuing  of  the  two  executions.  8d.  That  defendant  being  a  resi- 
dent of  Kings,  an  execution  against  his  body  was  irregular,  until 
one  against  his  property  had  been  issued  to  that  coimty,  and  re- 
turned. 4th.  It  does  not  appear  on  the  face  of  the  ca.  aa,  that  it 
was  issued  by  order  of  the  court,  or  that  the  action  was  one  in 
which  the  defendant  could  be  arrested..  6th.  Directions  were 
endorsed  to  arrest  only  one  defendant,  while  the  judgment  is 
against  two,  as  joint  contractors.  , 

■ 

H.  Buckman^  for  plaintiff 

2).  McMohon^  for  defendant 

BoswoBTH,  J.,  held,  that  section  289,  which  prescribes  the 
form  of  the  execution,  does  not  require  a  return  day  to  be  named 
in  it    The  sheriff  is  required  by  section  290  to  return  it  within 


682  OASES  m  THE  SUPBRIOB  OOUBT. 

Webfter  ▼.  BUreiuL 

sixty  days  after  he  receives  it  The  duty  which  that  section  im- 
poses, need  not  be  stated  in  the  body  of  the  execution. 

It  is  not  necessary  that  sixfy  days  should  intervene  between 
the  issuing  of  the  two  executions.  It  is  enough  that  the  first  has 
been  actually  returned  by  the  sherifl^  when  he. has  acted  bond  fide. 
(§  288.) 

To  charge  bail,  it  was  necessary  before  the  Code,  to  issue  a 
fi.  foLto  the  county  in  which  the  defendant  was  arrested.  That 
was  done  in  this  case.  The  Code  has  not  required  one  to  be  issued 
to  the  county  where  the  defendant  resides. 

The  CO.  ML,  on  its  face,  states  all  which  section  289  requires.  It 
is  enough  to  justify  the  execution,  that  an  order  was  made  hold- 
ing the  defendant  to  bail,  which  is  still  in  force.  (2d  Sdd.  560.) 
Whether  that  order  may  properly  form  part  of  the  record  it  is  un» 
necessary  to  decide. 

It  is  not  easy  to  perceive  why  one  defendant^,  liable  to  be  arrest- 
ed, should  complain  that  another,  by  instructioDS  from  the  plain- 
tfl^  though  equally  liable,  has  n^ot  he&L  The  execution  is  regular 
in  form,  and  such  instructions  do  not  authorize  the  release  of 
a  party  rightfully  arrested  under  it  Motion  denied,  with  five 
dollars  costs. 


Websteb  t;.  Stkvi:m& 


Ob  appeal,  the  retpondent  may  eioept  to  the  tnrttiei  in  the  imdertakiiis^  withia 
ten  days  after  it  !•  filed,  though  more  than  ten  days  hare  ehpeed  after  a  copy 
of  it,  and  the  notice  of  appeal,  were  lerred. 

At  flraauL  TfeiM,  September  26, 1856. 

The  plaintiff  served  on  the  18th  of  August^  on  ihe  defendant^ 
a  notice  of  appeal  to  the  Court  of  Appeals,  and  a  copy  of  the 
undertaking  executed  to  effect  a  stay  of  proceedinga  The  under- 
taking was  not  filed  until  the  13th  of  September,  and  on  the  16th 
defendant  excepted  to  the  sureties  in  the  undertaking.  Plaintiff 
now  moves  that  the  notice  of  exception  "be  vacated  and  set 
aside^"  or  that  the  term  of  justifying  be  extended. 

J£  Ei  Burhe^  for  plaintiff 
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Henry  Day^  for  defendant 

BoBWOBTH,  J. — ^To  render  an  appeal  effectual  for  any  purpose, 
the  appellant  must  execute  an  undertaking  (Code,  §  884)  to  pay 
costs;  and  to  efEect  a  stay  it  must  provide  for  paying  the  judg- 
ment, (§  885.)  The  undertaking  is  of  no  effect  unless  a  copy  of  it 
and  of  the  affidavits  of  the  sureties  be  served,  (§§  840,  841.)  It 
must  be  filed  with  the  clerk,  with  whom  the  judgment  is  entered, 
(§  848.)  The  Code  does  not  in  terms  say  it  must  be  filed,  before 
the  undertaking  can  be  of  any  effbct  It  is  quite  clear  that  until 
it  is  filed,  the  respondent  has  no  security  that  one  exists  which 
can  be  made  available  to  him.  It  may  be  destroyed,  and  he  be 
unable  to  prove  that  it  ever  existed.  I  think  it  a  &ir  construction 
to  hold,  that  to  make  a  certain  and  perfect  delivery  of  it  to  the 
use  of  the  respondent,  it  should  be  filed.  Prior  to  the  Code,  a 
plaintiff  in  error  was  required  to  file  the  bond  at  the  time  of  serv- 
ing the  writ  on  the  clerk.  (2  IL  S.,  697,  §  82.)  In  the  Court  of 
Chancery,  the  appellant  was  required  to  file  his  bond  and  notice 
of  appeal  within  the  time  allowed  to  appeal.  (1  Barb.  Ch.  Fr., 
401  and  4091) 

Under  the  Code,  no  approval  of  the  bond,  not  even  an  ex  pcarie 
one  is  required,  unless  exception  'Is  taken  to  the  sureties.  Thero 
is  no  hardship  in  requiring  an  appellant  to  file  his  undertaking 
with  his  notice  of  appeal.  The  defendant  cannot  be  certain  that 
there  is  an  undertaking  to  which  he  can  resort  until  it  is  filed.  I 
think  his  exception  was  taken  in  time.  But  an  order  may  be 
entered,  extending  the  time  to  justify,  ten  days. 
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Ford,  respondent,  v.  Turn^b,  Townsenb  k  Johnsok,  appelLin1& 

A  deddon  at  Special  Tenn,  oyenmUng  a  demmrer  to  a  eompkdnt^  and  giTing  leare 
to  answer,  ia  an  order,  and  not  a  judgment^  while  the  priTflege  giren  to  answer 
ii  Gontinuing. 

A  decision  of  the  General  Term,  which  merely  affirass  saeh  order,  is^  itself,  an  order, 
when  the  complaint  is  one  on  which  the  eourt  mutt  suhseqnentlj  decide  at 
Special  Term  what  is  the  nature  and  extent  of  the  relief  to  be  granted. 

An  appeal  from  sneh  a  General  Term  decision,  accompanied  with  the  ondertaking 
prescribed  by  section  S84  of  the  Code,  does  not  stay  proceedings  on  the  part  of 
the  plainti£^  An  application  for  a  stay,  in  such  a  case,  and  under  sudi  ciroom- 
stances  should  be  denied. 

(Before  all  the  Justices,  except  HoincAN,  J.) 

This  action  came  before  the  court,  on  an  appeal  by  three  of  the 
defendants  firom  an  order  denying  an  application  on  their  part  for 
a  stay  of  plaintiff's  proceedings  pending  an  appeal,  which  has 
been  taken  by  them  from  a  decision  of  the  Greneral  Term,  to  the 
Court  of  Appeals.  The  following  is  a  brief  history  of  the  pro- 
ceedings : — ^Ford  originally  made  DavidT  and  Turner  defendants. 
They  answered.  Their  answer  disclosed  a  state  of  facts  existing 
when  this  action  was  commenced,  rendering  it  proper,  in  the  plain- 
tiff's view  of  his  rights,  to  have  Townsend  and  Johnson  made 
parties,  and  entitling  him  to  relief  against  them.  An  order  was 
granted,  authorizing  the  plaintiff  to  make  them  parties  to  a  sup- 
plemental complaint  That  was  done.  They  severally  demurred 
to  the  original  and  supplemental  complaint  Turner  also  demurred 
to  the  latter,  and  David  omitted  io  answer  it  The  demurrers 
stated  various  grounds,  and  among  others,  that  there  was  a  misjoin- 
der of  causes  of  actions,  and  of  parties,  and  that  no  cause  of  action 
against  either  was  shown  by  the  complaint  The  complaint  sought 
equitable  relief  viz.,  a  judgment,  that  David  should  pay  plaintiff 
a  certain  sum ;  that  it  should  be  declared  a  lien  on  certain  prop- 
erty mentioned  in  the  complaint,  and  that  Turner,  Townsend  and 
Johnson,  who  had  been  severally  and  successively  owners  of  such 
property,  should  be  declared  liable  for  the  same  sum,  and  directed 
to  pay  it,  on  de&ult  of  collecting  it  of  David,  or  out  of  the  pro- 
ceeds of  such  property. 
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The  demurrers  were  overruled  at  Special  Term,  in  Marcb,  1855, 
with  liberty  to  answer,  on  terms,  in  twenty  days.  That  order  or 
decision  was  affirmed  on  appeal,  by  the  Genend  Term,  in  October, 
1855.  The  time  to  answer  having  expired,  the  action  was  noticed 
for  trial  at  the  June  Special  Term,  1866,  on  the  issues  of  &ict,  and 
notice  was  given  to  the  demurrants,  that,  at  the  same  time,  appli- 
cation as  against  them  would  be  made  for  the  relief  demanded 
by  the  complaint  The  action  was  then  tried ;  the  demurrants  ap- 
peared, and  were  heard,  and  various  exceptions  were  taken  by  them 
to  the  proceedings  then  had.  At  Special  Term  it  was  decided  that 
the  plaintiff  was  entitled,  substantiaUy,  to  the  relief  demanded  by 
his  complaint  The  demurrants  appealed  to  the  Court  of  Appeals 
from  the  decision  of  the  General  Term,  which  affirmed  the  order 
overruling  the  demurrers,  and  gave  the  statutory  secunty  for 
costs  only.  They  obtained  an  order  staying  proceedings  and 
granting  time  to  make  a  case  to  renew  the  proceedings  had  at 
Special  Term  on  the  trial  of  the  action*  A  case  was  made  and 
served,  and  amendments  were  proposed  by  plaintiff.  Before  the 
hearing  could  be  had  on  such  case,  the  plaintiff  threatened  to 
docket  the  judgment  wlych  had  been  entered  on  the  final  hearing 
at  Special  Term,  and  issue  execution.  The  demurrants  then 
moved,  at  Special  Term,  before  Mr.  Justice  Slosson,  for  an  order 
staying  all  proceedings  on  the  part  of  the  plaintiff,  until  the  de- 
cision by  the  Court  of  Appeals  of  the  appeal  from  the  decision 
of  the  General  Term.  That  motion  was  denied,  and  an  order  po 
that  effect  entered.  From  that  order  the  demurrants  appealed, 
and  on  the  latter  appeal  this  action  now  comes  before  the  General 
Term. 

&  Sanxay,  for  appellants. 

W.  W.  Narthrupf  for  respondent 

By  the  Coxtbt.  Boswobth,  J. — ^If  the  defendants  have  ap- 
pealed to  the  Court  of  Appeals,  from  a  decision  from  which  an 
appeal  can  be  taken  to  that  court,  and  given  security  which  the 
statute  declares  shall  operate  as  a  stay,  no  order  of  this  court 
is  necessary  to  prevent  the  plaintiff  from  proceeding  further, 
pending  that  appeal    It  would,  perhaps,  be  a  sufficient  ground  on 
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which  to  dispose  of  this  appeal,  that  it  was  premature  to  invoke 
the  action  of  the  court,  to  prevent  a  proceeding  from  being  taken 
in  the  progress  of  the  action,  which  if  taken,  and  irregular,  the 
court  would  set  aside.  It  is  not  usual  to  obtain  an  order  prohibit- 
ing a  party  from  taking  an  insular  proceeding. 

But  we  think  the  order  appealed  from  was  right  on  another 
ground.  The  decision  of  the  General  Term,  from  which  an  ap- 
peal has  been  taken  to  the  Court  of  Appeals,  is  an  order,  and  not 
a  judgment.  No  appeal  to  that  court  can  be  had  from  such  an 
order.  It  is  not  a  final  order,  from  which  an  appeal  lies  to  that 
court 

The  Court  of  Appeals  will,  of  course,  determine  that  question 
for  itself^  when  a  motion  shall  be  made  to  dismiss  the  appeal,  or 
when  the  argument  of  that  appeal  shall  be  moved.  But  as  this 
court  is  asked  to  stay  proceedings,  on  the  ground  that  an  appeal 
has  been  properly  taken,  and  the  requisite  security  to  effect  a  stay 
given,  it  must  judge  for  itself,  in  disposing  of  the  motion,  whether 
a  case  is  made  which  justifies  it  in  interfering. 

The  defendants  insist,  that  the  decision  of  the  General  Term, 
from  which  they  have  appealed,  is  a  judgment^  within  the  mean- 
ing of  that  word,  as  defined  by  the  Code.  We  think  that  view  is 
clearly  erroneous. 

The  decision  made  at  Special  Term,  overruling  the  demurrer 
put  in  by  these  defendants,  was  an  order  and  not  a  judgment 
(Code,  §  849,  sub.  2.)  The  decision  by  the  Greneral  Term,  affirm- 
ing it  was  also  an  order,  as  defined  by  the  Code,  section  400.  A 
judgment  is  "  the  final  determination  of  the  rights  of  the  parties 
in  the  action,"  section  245. 

The  decision  on  the  demurrer  was  interlocutory.  It  determined 
the  plaintiff's  right  to  recover  something,  or  to  have  some  relief 
and  that  the  defendants  were  proper  parties,  but  nothing  as  to  the 
precise  nature  or  extent  of  the  jelief  to  be  granted.  The  opinion 
given  may  have  covered  more  ground.  But  the  order  entered 
determined  only  that  The  nature  and  extent  of  the  relief  to  be 
granted  could  only  be  determined  by  the  court  at  Special  Term, 
on  notice  to  the  adverse  party,  and  on  proof  of  such  &cts  as  might 
be  necessary  to  enable  the  court  to  give  a  proper  judgment 
(§  269,  and  §  246,  sub.  2.)  The  determination  thus  made,  speci- 
fying the  whole  relief  to  be  granted,  and  all  questions  involved  in 
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the  action,  and  nothing  less  than  that  is  a  judgment,  as  defined 
by  section  246  of  tiie  Code.  It  is  only  from  the  judgment  of  the 
General  Term,  affirming  that  determination,  or  from  a  Oeneral 
Term  judgment  absolutely  disposing  of  the  merits  of  the  action, 
and  of  all  questions  involved  in  it,  that  an  appeal  can  be  taken  to 
the  Court  of  Appeals.  (§  11,  subs.  1  and  2 ;  Paddock  y.  Sprhg- 
field  Fire  and  Marine  Ins.  Cb.,  2  Kern.  691 ;  Bed)e  and  wife  r. 
Griffing,  2  Seld.  466 ;  Swarihoui  y.  Curtis,  4  Coms.  416.) 

Upon  an  appeal  to  the  Court  of  Appeals,  the  clerk  of  the  court 
below  is  required  to  transmit  to  the  appellate  court  a  certified 
copy  of  the  judgment  roll.  (§  828.)  ^is  cannot  be  done  until 
there  is  a  iudgment  declaring  the  precise  relief  to  which  the  plain- 
tiff is  entitled,  and  a  judgment  roll  has  been  filed*  By  rule  2d 
of  the  Court  of  Appeals,  unless  the  appellant  cause  this  return  to 
be  made  and  filed  within  twenty  days  after  perfecting  his  appeal, 
the  respondent)  on  filing  an  affidavit,  stating  when  the  appeal  was 
perfected,  and  a  certificate  of  the  clerk  that  no  return  has  been 
filed,  may  enter  an  order  dismissing  the  appe^  with  costs.  It  is 
the  policy  of  the  Code  to  allow  but  one  appeal  in  the  same  action 
to  the  Court  of  Appeal^  unless  a  new  trial  shall  be  ordered  by 
the  latter  Court  after  a  final  judgment  has  been  rendered. 

The  affidavits,  on  which  the  order  appealed  from  was  made, 
show  that,  on  the  application  to  the  coUrt  for  the  relief  demanded 
by  the  complaint,  Townsend  and  Johnson  appealed  and  were 
heard.  That  since  judgment  was  pronounced  on  that  application, 
the  defendants  obtained  leave  to  make  a  case,  and  a  stay  of  all 
proceedings  on  the  part  of  the  plaintiff,  except  settling,  entering, 
and  perfecting  the  judgment  That  the  defendants  have  since 
served  a  case,  to  which  a:mendments  were  proposed  by  the  plaintiff. 

Instead  of  its  appearing  that  there  are  no  questions  in  the  case 
which  can  be  further  litigated,  except  the  question,  whether  the 
demurrers  were  well  taken,  it  distinctly  appears  that  questions  have 
been  raised  in  the  proceedings  subsequent  to  the  order  of  affirm- 
ance by  the  General  Term,  that  the  defendants  have  a  right  to  be 
heard  in  respect  to  these  questions,  .and  that  they  have  initiated 
proceedings  to  obtain  a  further  consideration  of  them,  and  that 
such  proceedings  have  not  been  abandoned.  We  are  clearly  of 
opinion  that  the  defendants  are  not  in  a  condition  to  prosecute  the 
appeal  they  have  taken  to  the  Court  of  Appeals. 
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There  is,  therefore,  no  propriety  in  interfering  to  stay  the  plaiA- 
tiff's  proceedings  in  consequence  of  sach  appeal,  and  the  order 
appealed  from  must  be  afiBirmed,  with  $10  costs. 


Davis  v.  Duffis,  et  aL 

TIm  pklatiif  kftd  fmiMrly  broaght  An  ftctioii,  in  tkk  eonrt,  for  kgnl  ntief  ngilBit 

•ome  of  the  defendants  in  this  action.    His  eomplaint  was  dismissed  with  oosl^ 

bat  without  prejodice  to  an  action  for  equitable  relieC 
Without  having  paid  the  eosts  of  the  former  aoUon  he  brought  this  one  to  obtain 

eqidtable  relieC 
ffeld,  that  the  eoort  would  not  stay  the  proceedings  in  this  aotion,  as  a  matter  «f 

course^  until  the  costs  of  the  fonner  one  were  paid. 

At  SnKSAL  Tbm,  October,  185fi. 

BoswoBTH,  J.,  held  as  above  stated.  Under  the  former  prac- 
tice a  court  of  law  was  alone  competent  to  grant  the  relief  sought 
in  the  action  first  brought  A  court  of  equity  would  not  stay  the 
proceedings  in  a  suit  brought  in  it,  until  the  costs  of  a  previous 
action  at  law,  in  which  the  plaintiff  was  defeated,  were  paid,  unless 
the  second  suit  appeared  to  be  vexatious.  A  court  of  law  was 
governed  by  the  same  rule  as  to  staying  proceedings,  until  the 
costs  of  a  former  suit  in  chancery  were  paid.  Unless  the  two 
suits  had  been  in  the  same  court,  or  in  courts  of  the  same  nature, 
and  proceeding  on  the  same  principle  and  in  the  same  mode,  the 
proceedings  in  the  second  action  would  not  be  staid  until  the 
costs  of  the  fonner  one  were  paid,  (2  J.  Ch.  R  461 ;  19  J.  R  196 ; 
7  Paige,  53.)  Perkins  v.  Hinman,  (19  J.  R  287,)  was  a  case  in 
which  both  actions  were  in  courts  of  law,  although  not  in  the  same 
court  The  motion,  by  the  defendants,  to  stay  proceedings  in  this 
action,  until  the  costs  of  the  first  action  are  paid,  must  be  denied. 
(S.  C.  S  Abb.  268.) 
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Yanderbilt,  and  others,  v.  Gabbison. 

Certain  ftockholden  in  a  eorpoiatioii  brought  an  action  to  reeorer  from  a  pereoo, 
employed  by  the  eorporation  as  ite  agents  moneys  reedved  by  him  in  the  eoune 
of  such  agency. 

Stldf  on  demunrer  to  the  complaint^  that  it  was  bad,  for  want  of  an  ayermenty 
that  the  corporation,  by  its  officers,  liad  refused  to  bring  an  action. 

At  Spbcial  Tbrm,  October,  i86A. 

The  defendant  demurred  to  the  complaint  specifying  as  grounds: 
Ist  That  the  plaintifEs  had  not  a  right  to  maintain  the  action. 
2d.  That  the  oomplaint  did  not  state  tacia  sufficient  to  constitute 
a  cause  of  action. 

F.  R  OuUing,  for  demurrant 

jET.  F.  Clarkf  and  J£  RapaUo^  contra. 

BoswoBTH,  J.,  sustained  the  demurrer,  on  the  grounds  above 
stated.    (S.  C.  in  8d  Abb.  S61.) 


Van  Yalen  V,  Laphail 

When  a  defendant  sets  np^  asa  counter-claim,  a  note  made  by  the  pUdntiff,  payable 
to  a  third  person,  and  endorsed  to  the  defendant,  the  answer  mast  aver  such 
endorsement  to  have  been  made  before  the  action  was  commenced. 

The  &ct  that  the  answer  states  such  note  to  be  a  "  eounteiMskim  and  cause  of  action 
existing  against  the  plamtifl^  at  and  before  the  commeneonent  of  the  action," 
is  not  enough  to  ahow  tibat  it  preyiously  belonged  to  the  defendant  The 
plaintiff  has  a  right  to  require  the  answer  to  be  00  fuU  and  precise,  that  he  may 
know  whether  the  defence  is  to  inyolve  a  disputed  question  of  fitct^  or  to  depend 
solely  on  a  question  of  law. 

Before  aU  the  Justices,  Oetobiw  18, 1856u 

Tms  action  comes  before  the  court  on  an  appeal  firom  an  order 
directing  the  defendant  to  amend  the  part  of  his  answer  which 
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sets  up  a  ooonter-claim,  so  aa  to  make  it  more  definite  and  certain, 
by  stating,  when  the  note  made  by  the  phuntifl^  and  which  the 
defendant  alleges  has  been  endorsed  to  him,  was  transferred.  The 
note,  by  its  terms,  is  payable  to  a  third  person,  and  was  due  at  the 
time  this  action  was  commenced.  The  answer,  although  it  states 
the  note  has  been  endorsed  to  the  defendant^  and  that  he  owns  i^ 
does  not  state  when  it  was  endorsed,  nor  that  it  was,  before  the  suit 
was  brought 

The  defendant  insists  that  the  order  is  wrong,  on  two  grounds. 
1st  If  it  is  necessaiy  that  a  note  made  by  plaintiff  and  purchased 
by  defendant)  should  haye  belonged  to  defendant  when  this  action 
was  commenced,  in  order  to  constitute  it  a  counter-claim,  that  &ct 
is  sufficiently  alleged,  as  the  answer  states  it  to  be  a  ''oounter-chiim 
and  cause  of  action  existing  against  the  plaintiff  at  and  before  the 
commencement  of  this  action."  2d.  That  it  is  not  essential  that 
the  defendant  owned  the  note  at  the  time  this  action  was  com- 
menced, that  it  is  enough  that  it  existed  and  was  then  due,  and 
that  it  was  transferred  to  the  defendant  before  the  time  to  answer 
expired,  and  belonged  to  him  when  the  answer  was  put  in. 

SoeUy  A  Cheeney^  for  plaintiff 

H.  &  LiMxHn^  for  defendant 

Bt  the  Coubt.  Bosworth,  J. — ^The  order  appealed  from  is 
not  erroneous.  A  defendant  must  state,  in  his  answer,  the  Acts 
constituting  his  counter-claim,  so  that  the  court  can  determine, 
from  the  fiicts  stated,  whether  one  exists.  K  the  answer  is  so 
amended  as  to  aver  that  the  note  was  transferred  to  the  defendant 
before  this  action  was  commenced,  no  question  can  arise  on  the 
pleadings.  If  the  actual  truth  requires  an  averment^  that  it  was 
transferred  after  suit  brought,  then,  after  the  answer  has  been 
amended  so  as  to  thus  allege,  the  question  can  be  determined  by 
demurrer,  or  motion  for  judgment  on  account  of  the  friyolousneas 
of  the  answer,  whether  a  defendant  can  defeat  a  reooyery,  and 
subject  a  plaintiff  to  the  costs  of  the  action,  by  purchasing  a  de- 
mand against  him  after  the  defendant  has  been  sued,  and  setting 
it  up  as  a  counter-claim.  Either  party  has  a  right  to  be  apprised, 
by  a  pleading,  of  the  precise  fects  on  which  his  adyersary  founds 
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bk  oauae  of  action,  and  to  bave  tbem  so  fully  pleaded  that  there 
may  be  no  uncertainty,  whether  the  merits  are  to  involve  a  dis- 
puted question  of  fact,  or  to  depend  solely  on  a  question  of  law* 
By  requiring  such  certainty,  the  issues  to  be  tried  are  diminished 
in  number,  and  the  end  of  a  litigation  may  often  be  reached  much 
sooner,  and  at  much  less  expense  to  both  parties. 
Order  affinned. 


NooL — The  defendant  saVpeqnently  aoiended  hii  aniwer,  and  itated  the  transfer 
of  the  note  to  hun  to  have  heen  sabBeqnent  to  the  eommeneement  of  tliis  aetion^ 
The  plaintiff  did  not  reply  to  the  answer,  but  noticed  the  action  for  trial  It  was 
tried  before  Bosworth,  J.,  without  a  jury,  who  gave  judgment  for  the  plaintiff,  and 
rejected  the  connter-claim,  becaase  the  note  held  by  the  defendant  was  not  trana- 
ferred  to  him  until  this  action  was  commenced.  Hie  reasons  for  his  judgment  are 
reported  in  18th  How.  Pr.  &  240. 


SnLWELL  and  Moktross  v.  Staples. 

A  plaintiff  who  sues  in  a  court  of  record,  in  an  action  arising  on  contract^  and  for 
the  recovery  of  money  only,  and  proves  contested  demands^  which,  with  thosa 
established  by  the  defendant,  exceed  ^00  in  amount,  is  entitled  to  costs  as  a 
matter  of  course,  if  he  recovers  any  sum  whatever.  A  justice  of  the  peace  has 
no  jurisdiction  of  such  an  action,  within  the  meaning  of  suK  8  of  section  S04 
of  the  Code. 

Demands  contested  by  the  pleadings^  are  **  proved,"  within  the  meaning  of  that 
word,  as  used  in  section  64,  sub.  8,  if  admitted  at  the  trial  The  admisdon  at 
the  trial  dispenses  with  other  evidence,  and  is  itself  the  proof,  on  which  the 
justice  actsL 

A  plaintiff  is  not  required  to  conmience  an  acdon  In  a  justice's  courts  and  prova 
demands,  which,  with  those  proved  by  the  defendant,  sliall  exceed  ^400,  and 
then  be  dismined,  as  a  necessary  preliminary  to  suing  in  a  court  of  record.  It 
is  enough  to  entitle  him  to  costs,  that  the  fiicts,  as  proved  in  a  court  of  record, 
estabUsb  it  to  t>e  one,  of  which  a  justice  of  the  peace,  by  §  64,  has  no  jurisdiction. 

Before  all  the  Justices,  except  HoiFMAir,  J.,  October  11, 1866. 

This  action  was  brought  to  recover  the  sum  of  $667.76  and  in- 
terest, for  manufacturing  articles  of  clothing,  and  for  materials 
and  trimmings  furnished.  The  answer  denied  that  the  labor  and 
materials  were  worth  so  much,  and  sets  up  as  a  counter-claim,  that 
defendant  delivered  to  plaintiffs,  to  be  manufactured  into  clothings 
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goods  of  the  value  of  $8,000,  which  the  plaintifis  agreed  to  maiiu- 
&ctQre,  and  to  insure  against  loss  and  damage  by  fire;  that  a  part 
of  them,  of  the  value  of  $856,  was  destroyed  by  fire ;  that  they 
were,  in  fact,  at  the  time  of  loss,  so  insured,  and  diat  the  plaintiff 
before  this  a<ition  was  brought,  had  received  money  arising  fiorn 
such  insurance  more  than  sufficient  to  satisfy  their  claim,  and 
prayed  that  sufficient  of  such  moneys  be  applied  to  satisfy  their 
claim,  and  that  the  defendant  have  judgment  for  the  balance. 
On  the  trial,  plidntifFs'  claim  was  admitted  to  be,  including  in- 
terest, $882.97.  The  amount  of  the  defendant's  claim  was,  by 
consent^  to  be  ascertained  by  the  court,  subject  to  the  opinion  of 
the  court  at  General  Term,  whether,  upon  the  &ct8  proved,  the 
defendant  was  legally  entitled  to  be  credited  with  any  part  of  the 
insurance  moneys  realized  by  the  plainti£&  from  the  policy  in 
force,  at  the  time  of  the  loss.  The  court  decided  that  the  defend- 
ant was  legally  entitled  to  $831.82  of  such  moneys,  being  enough 
to  satisfy  the  plaintifib*  claim,  less  $1.15,  and  for  that  sum  the 
plaintifib  had  judgment  Each  party  claimed  the  costs  of  the  ac- 
tion  as  a  matter  of  right,  and  that  point  the  court  had  now  decided. 
A  reply  was  put  in  to  so  much  of  the  answer  as  set  up  a  counter- 
claim. 

By  the  Coubt.  Oaklet,  Ch.  J. — ^The  defendant  insists,  that 
this  being  an  action  for  the  recovery  of  money,  the  plainti£&  can- 
not recover  costs,  for  the  reason  that  they  have  recovered  less 
than  $60,  and  that,  as  they  are  not  entitled  to  costs,  he  is  entitled 
to  them  as  a  matter  of  course,  under  section  806  of  the  Code. 

The  plaintiffs  insist,  that  this  is  an  action  of  which,  according 
to  section  54,  a  court  of  a  justice  of  the  peace  has  no  jurisdiction, 
and  therefore  their  right  to  costs  is  absolute. 

Section  804  of  the  Code  declares,  that  "  costs  shall  be  allowed, 
of  course,  to  the  plaintiff  upon  a  recovery,  in  the  following  cases :" — 
"  In  an  action  of  which,  according  to  section  64,  a  court  of  a  jus- 
tice of  the  peace  has  no  jurisdiction." — Sub  8. 

Section  54,  reads  thus :  "  But  no  justice  of  the  peace  shall  have 
cognizance  of  a  dvil  action,"  in  certain  cases  which  it  enumerates. 
Its  8d  subdivision  is  in  these  words :  "  nor  of  a  matter  of  account, 
where  the  sum  total  of  the  accounts  of  both  parties,  proved  to  the 
satisfaction  of  the  justice,  shall  exceed  four  hundred  dollars." 
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The  claim  of  the  plaintiff,  the  amount  of  which  was  oontro- 
verted  by  the  answer,  as  established  at  the  trial,  of  itself  exceeded 
$400.  This  was  extinguished,  except  the  small  sum  which  the 
plaintiff  recovered,  by  claims  in  fitvor  of  the  defendant,  which 
he  proved  at  the  triaJ.  j^lthough  the  amount  of  the  plaintiff' 
claims  was  admitted  at  the  trial,  yet  such  admission  was  as  much 
proof  of  it,  within  the  meaning  of  the  statute,  as  if  it  had  been 
established  by  witnesses  in  open  court  The  existence  of  the 
claim  on  the  part  of  the  plaintiffs,  to  the  amount  demanded,  was 
contested  by  the  pleadings,  and  that  of  the  defendant  was  wholly 
denied.  We  think  it  quite  clear  that  section  64  prohibits  a  jus- 
tice of  the  peace  from  taking  cognizance  of  such  an  action.  Sec- 
tion 804,  sub.  8,  is  explicit^  that  costs  shall  be  allowed  to  a  plain- 
tiff, in  such  a  case,  as  a  matter  of  course,  if  he  recovers  any  amount 
A  justice  of  the  peace  could  not  investigate  the  claim  of  the  de- 
fendant^ and  on  proof  of  it  to  his  satisfaction  to  $881.82,  in  amount, 
allow  it  as  proved,  and  give  a  valid  judgment  in  favor  of  the 
plaintiff  for  the  difference  between  the  two  claims.  A  plaintiff 
is  not  required  to  commence  an  action  in  a  justice's  court,  and 
prove  his  accouuts  to  an  amount  exceeding  $400,  including  those 
proved  by  the  defendant,  and  be  dismissed  from  that  court  in 
consequence,  as  a  necessary  preliminary  to  commencing  an  action 
in  a  court  of  record.  It  is  enough  to  entitle  him  to  costs,  that 
the  fSsu^ts  of  his  case,  as  proved  in  a  court  of  record,  establish  it  to 
be  one,  of  which  a  justice  of  the  peace,  by  section  54,  has  no 
jurisdiction.  That  section,  by  declaring  that  a  justice  shall  not 
take  cognizance  of  an  action  like  this,  when  the  hxits  are  such  as 
have  been  proved  in  this  case,  nor  of  an  action  of  slander,  or  as- 
sault and  battery,  specifies  them  as  cases  of  which  he  has  no  juris- 
diction, within  the  meaning  of  sub-division  3,  of  section  804. 

Under  any  other  construction  of  the  Code,  a  plaintiff,  having 
any  amount  less  than  $50  due  to  him,  would  be  remediless,  if  the 
accounts  of  both  parties  exceeded  $400.  K  he  stated  his  whole 
cause  of  action,  and  claimed  damages  for  over  $100,  a  justice  of 
the  peace  would  have  no  jurisdiction,  because  section  58  is  ex- 
press, that  he  shall  only  have  jurisdiction  when  the  sum  claimed 
does  not  exceed  $100.  If  he  claimed  just  $100,  and  took  judg- 
ment for  that  sum,  his  own  account  would  be  merged  in  the  judg- 
ment and  extinguished,  and  the  defendant  might  then  bring  a 
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separate  action  and  reooyer  his  whole  daim.  The  n^^Iect  of  a 
ddfendant^  in  a  justice's  cooity  to  set  off  his  demaada  againat  the 
plaintijB^  is  no  bar  to  an  action  to  recover  them,  when  they  amoiuit 
to  $100  more  than  the  judgment  which  the  phontiff  shall  have  re- 
covered.   (2  B.  S.  4th  ed.  286,  §  66.)    [58.] 

And,  in  a  jucMice's  court,  ''if  upon  the  trial  of  a  canaa,  it  shall 
appear  that  Ihe  amount  of  the  plaintiff's  claim  together  with  the 
demands  set  off  by  the  defendant,  according  to  the  preceding  pro* 
visions,"  (the  provisions  of  the  statute  in  relation  to  aet-o£&,)  **  ex- 
ceed four  hundred  dollars,  judgment  of  disoontinnance  ahaU  be 
rendered  i^nst  the  plainti^  with  costs."    (Id.  §  52.)    [SetL  54.] 

We  think  it  obvious  that  these  statutes  eXpreaslj  prohibit  a 
justice  of  the  peace  from  passing  judgment  between  partiefl^  jipcm 
demands  of  each  i^ainst  the  other,  arising  upon  oontcact^  and 
amounting  together  to  ovot  $400,  when  sudi  demands  are  con 
tested.  That,  in  such  a  case,  a  plaintiff  who  sues  in  a  court  cf 
record,  and  proves  contested  demands,  which,  with  tiioBe  eskab* 
lished  by  his  adversary,  exceed  $400  in  amount,  ia  entitled  to 
costs,  as  a  matter  of  course,  if  he  recovers  any  sum  whatever. 

In  this  view  of  the  case,  the  plaintLBb  are  entitled  to  the 
of  the  action,  and  judgment  will  be  entered  accordingly. 

StUwtU  &  Swain^  for  plaintiffs. 

CL  Bainbridge  Smithy  for  defendant 
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JSNNIKGS  V.  ASTEN. 

The  Terdiot  of  a  jury  on  the  exeention  of  *  writ  of  ini][nijr7  by  th«  sheriff  of  the  city 
nnd  county  of  New  York,  to  asaeu  a  plaintiff's  damages,  on  defendant's  failure 
to  answer,  will  not  be  set  aside  merely  because  the  persons  summoned  as  jurors 
were  not  on  the  list  of  jurors  selected  by  the  commissioner  of  jurors,  no  oVjee- 
Uon  having  been  made  on  ezeouting  the  writ^  and  it  not  appearing  that  the 
persona  were  not  fit  and  competent  jurors^ 

Nor  because  the  complaint  was  read  in  evidence  to  tlie  jury,  it  not  appearing  that 
it  was  offered  for  any  specific  purpose,  for  which  it  could  not  properly  be  read. 

Kor  on  account  of  the  ezcessiyenefls  of  damages,  when  the  evidence  on  which  th« 
yerdiot  was  rendered  is  not  disclosed  by  the  affidavits  on  which  the  motion  was 
Bad& 

At  SrsGUL  Tmbm,  November  1, 1856. 

This  action  was  brought  to  recover  damages  for  ejecting  plain- 
tifTs  servants  £rom  his  jewelry  store^  closing  it  up,  and  posting  a 
bill  on  it^  containing  the  words  *'to  let"  Defendant  failed  to 
answer,  and  the  court  ordered  that  a  writ  of  inquiry  issue  to  the 
sheriff  to  assess  the  plaintiff's  damages*  The  writ  was  executed. 
The  defendant  appeared  and  examined  witnesses.,  Se  now  moves 
to  set  aside  the  inquest,  because : — 

Ist  The  sheriff  did  not  summon,  as  jurors,  persons  on  the  list 
prepared  by  the  commissioner  of  jurors. 

2d.  The  sheriff  against  the  objection  of  defendant^  allowed  the 
complaint  to  be  read  as  evidence  tq  the  July.  The  opposing  affi- 
davit stated,  that  defendant  objected  on  Uie  ground  '^that  the 
complaint  was  matter  of  record,  and  belonged  to  the  sheriff  or 
under  sheriff,  who  conducted  the  proceedings,  to  be  considered  by 
him  exclusively.  That  said  under  sheriff  stated  the  practice  to 
be,  for  the  plaintiff  to  read  the  complaint,  and  the  juiy  to  give 
such  weight  to  it  as  they  thought  proper ;  that  defendant's  counsel 
excepted  to  the  decision  allowing  it  to  be  read. 

8(L  On  the  ground  of  excessive  damages. 

George  W.  /Sevens^  for  defendant 
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&  E.  Churchy  contra. 

B06WOBTH,  J. — ^It  is  not  alleged  that  the  persons  serving  as 
jurors,  were  not  in  fact  competent  jurors,  nor  is  any  objecti<»i  to 
them  suggested,  except  that  thej  were  not  of  the  number  who 
had  been  selected  by  the  commissioner  of  jurors  to  do  jury  duty. 
No  objection  was  made  to  the  regularity  of  the  sheriff's  proceed- 
ings in  summoning  the  jury,  or  the  qualification  or  fitness  of  either 
of  the  jurors,  on  executing  the  writ  There  is  no  provision  in 
chap.  495  of  the  laws  of  1847,  (p.  784,)  requiring  the  sheriff  <rf 
the  city  and  county  of  New  York,  on  executing  writs  of  inquiry, 
to  summon  only  such  persons  as  the  commissioner  of  jurors  may 
have  selected  to  serve. 

Nor  does  that  act  provide  that  the  commissioner  of  jurors,  ot 
any  other  officer,  on  the  requisition  of  the  sheriff  or  otherwise^ 
may  designate  the  persons  whom  the  sheriff  may  summon  as  jurors 
in  such  cases.  I  think  there  is  nothing  in  the  objection  first  taken, 
as  it  is  presented  on  this  motion. 

The  jury  were  to  assess  the  damages  which  the  plaintiff  had 
sustained,  by  reason  of  the  facts  mentioned  in  the  complaint  con* 
stituting  the  cause  of  action.  It  was  proper  to  read  the  complain^ 
in  order  that  they  might  know  what  those  fiu^ts  were.  By  fiiiling 
to  answer  the  complaint,  the  material  allegations  contained  in  it 
were,  for  the  purposes  of  the  action,  admitted  to  be  true.  (Code^ 
§  168.)  The  objection  taken  was,  that  it  should  not  be  read  as 
evidence  at  all.  This  objection  is  not  tenable.  If  the  objecticm 
had  been  taken  that  it  could  not  be  read  as  evidence  of  the 
amount  of  damages  the  plaintiff  was  entitled  to  recover,  and  the 
right  to  read  it  for  that  purpose  had  been  insisted  on,  and  it  had 
b^n  allowed  to  be  read  expressly  for  that  purpose,  a  different 
question  would  be  presented. 

The  objection  alleged  to  have  been  taken  was  too  broad  to  en« 
able  the  court  to  say  the  decision  was  erroneous.  Neither  can  the 
court  say  the  damages  were  excessive.  Testimony  to  that  point 
was  given  on  both  sides.  What  that  testimony  was  is  not  dis- 
closed by  the  affidavits.  The  court,  therefore,  cannot  see  that  the 
damages  are  excessive.  The  complaint  claimed  damages  to  the 
amo\iDt  of  $1000,  and  the  jury  assessed  them  at  $450.  This  mo 
tion  is  addressed  to  the  equitable  consideration  of  the  court    The 
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eyidence  on  which  the  jary  acted  not  being  before  the  oourt^  it  is 
unable  to  say  that  any  injustice  has  resulted  to  the  defendant 
from  the  proceedings. 
The  motion  is,  therefore,  denied. 


Chablss  Oraham  v.  Fbxdebick  W.  Cakkan. 

"Where  a  demurrer  ii  faiterpoeed  to  a  eomplaint,  under  the  6th  siib.  ef  seeti<m  144  of 
the  Code,  the  tme  rale  ii^  that  raeh  a  demurrer  appliea  only  to  rach  defeets  as 
woald  render  the  eonnt  had  on  general  demurrer  at  law,  or  bad  for  want  of 
equity  in  chancery. 

Ihe  complaint,  therefore,  to  be  orerthrown  by  such  demurrer,  must  present  defects 
flo  subetantial  in  their  nature,  and  so  fktal  in  tiieir  efaaraoter,  as  to  anthoriie  the 
oourt  to  flay,  taking  aU  the  fMsts  to  be  admitted,  that  they  liumiah  no  cause  of 
action  whateyer. 

Where  the  demurrer  admits  facts  enough  to  constitute  a  cause  of  action,  the  coi»- 
plaint  will  be  sustained ;  and  if  the  defendant  requires  a  greater  degree  of  cer- 
tainty than  is  found  in  the  complaint,  he  must  seek  his  relief  by  a  motion  under 
the  Code,  that  the  pleading  be  made  more  definite  and  certain. 

At  GmnaLAL  TkiM,  NoTcmber,  1866(.    Before  aU  the  Judges 

This  action  comes  before  the  court,  on  an  appeal  from  an  order 
of  the  Special  Term,  overruling  a  demurrer  to  the  complaint 

The  complaint  was  as  follows : — 

That  the  defendant,  on  the  10th  of  May,  1866,  became,  and 
was  indebted  to  the  plaintiff  in  the  sum  of  $446.26,  upon  a  balance 
of  an  account  stated,  and  then  due  and  owing  to  this  plaintiff;  and 
which  the  said  defendant  then  and  th^re  agreed  and  promised  to 
pay,  but  that  he  has  neglected  and  refused  to  pay  the  same,  ex- 
cept the  sum  of  $160  paid  by  him  to  the  plaintiff  on  the  22d  ot 
August,  1866,  on  account  of  tibe  aforesaid  balance  of  indebtedness. 
And  further,  that  the  defendant  remains  indebted  to  the  plaintiff 
in  the  sum  of  $296.26,  with  interest,  &c  For  that  amount,  and 
costs,  judgment  is  demanded. 

A  general  demurrer  was  served,  stating  that  the  complaint  did 
not  state  fSsicts  sufficient  to  constitute  a  cause  of  action. 

The  demurrer  was  overruled,  and  from  that  order  the  defend- 
ants appealed. 
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Mr.  Booths  for  plaintiC 
Mr.  BobiMon^  for  defendant 

By  the  Court. — ^Hoffkan,  J. — ^This  case  cannot  be  well  dis- 
ttnguished  from  that  of  OucUip  y.  Whippk  in  this  oourt,  (1  Abbott's 
Bep.  106 ;  4  Duer,  610.)  The  di£ference  is  only  in  the  omissiaD 
to  state  Uie  nature  of  the  items  of  the  aceoon^  viz.,  for  money 
paid,  laid  out,  and  expended  It  was  not  alleged  that  the  aooonnt 
bad  been  stated.  That  case  was  decided  upon  in  AUcn  v.  PaUarmmf 
(8  Seld.  496,)  holding  that  a  complaint  in  an  action  for  the  re* 
oovery  of  goods  sold,  substantiall j  in  the  old  form  of  a  declara- 
tion in  indebitatus  assumpsit^  was  good  under  the  Code. 

The  old  form  of  a  declaration  on  an  account  stated  is  found  in 
2  ChiUj's  Pleading,  90.    It  was— 

'^  That^  whereas  the  defendant  had,  on,  &a,  a%  Ac,  aoconnted 
with  the  plaintiff  of  and  concerning  diyers  sums  of  money,  from 
the  defendant  to  the  plaintiff  before  that  time  due  and  owing,  and 
then  iu  arrear.  ioxd  unpaid;  and  upon  such  aooounting,  the  said 
defendant  was  then  and  there  found  in  anear  and  indebted  to  the 

plaintiff  in  the  sum  of -,  and  thereupon,  being  so  indebted, 

he  promised  to  pay,"  &c 

It  is  obvious  that  the  6ih  subdivision  of  the  144th  section  of 
the  Code,  as  to  demurrers,  has  been  framed  from  the  fonn  of  the 
general  demurrer  at  common  law,  or  in  equity.  Such  must  have 
gone  to  the  whole  cause  of  action,  and  be  for  matter  of  substance, 
not  of  form.    (See  Chitty  on  Pleadiug;  664,  and  cases.) 

In  Hicharda  v,  Beairs^  (28  £ng.  L  &  £q.  Bep.  157,)  the  ques- 
tion was  under  the  50th  section  of  the  common  law  procedure  ac^ 
which  is  substantially  the  same  as  the  6th  subdivision  referred  ta 
The  court  say,  that  the  questi<m  was,  whether  the  declaration 
would  have  been  good  upon  general  demuirer  before  the  act,  and 
it  was  held  bad  upon  that  ground.  Compton,  J.,  said,  '^  If  we 
are  to  hold  pleadings  good  where  the  parties  do  not  choose  to  say 
what  they  mean,  we  should  be  getting  into  the  region  of  ambigui^ 
and  uncertainty,  which  would  be  a  worse  evil  than  that  which  the 
statute  intended  to  remedy." 

The  rule  was  well  steted  in  EiOuerds  y.  EdiA,  (17  Barb.  260.) 
A  demurrer  under  the  6th  subdivision  applies  only  to  such  defects 
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as  would  render  the  count  bad  on  general  demurrer  at  law,  or 
bad  for  want  of  equily  in  chanoeiy.  The  oomplaant^  therefore, 
to  be  overthrown  bj  such  a  demurrer,  must  present  defects  so  sub- 
stantial in  their  nature,  and  so  fisital  in  their  character,  as  to  au- 
thorize the  court  to  say,  taking  all  the  &cts  to  be  admitted,  that 
they  furnish  no  cause  of  action  whatever.  Where  the  demurrer 
admits  fiacts  enough  to  constitute  a  cause  of  action,  the  complaint 
will  be  sustained ;  and  if  the  defendant  requires  a  greater  degree 
of  certainty  than  is  found  in  the  complaint,  he  must  seek  his  re- 
lief by  a  motion  under  the  Code,  that  the  pleading  be  made  more 
certain  and  definite. 

We  consider  the  rule,  as  thus  stated,  to  be  a  true  and  beneficial 
one ;  and  it  is  so  to  be  r^arded  in  this  court 

The  order  of  the  Special  Term,  overruling  the  demurrer,  must 
be  aflbmed,  with  costs. 


INDEX. 


action: 

1.  As  a  geDeral  mle,  an  action  nnder  the 
Code  u  not  commeBced  uDtll  the  actual 
Bervice  of  the  BummoiiflL  Wiffgin  ▼. 
Orter,  118 

Sl  The  only  exceptions  are  those  created 
by  g§  99  and  135  of  the  Code.  The 
first  exception  is  confined  to  cases  in 
which  the  statute  of  limitations  is  set 
up  as  a  defence.  The  second,  to  ae- 
tioDS  against  non-rerident  or  abscond- 
ing debtors^  and  foreign  corpora- 
tions, id 

8.  P^mce,  in  an  action  agaanBt  a  sheriff  for 
an  escape,  the  voluntary  return  of  the 
pnaoner  before  the  actaal  service  of 
the  summons^  although  after  Its  de- 
livery to  the  coroner,  is  a  good  de- 
fence, id, 

4b  The  plaintiff,  in  an  action  for  the  re- 
covery of  land,  is  bound  to  show, 
either  a  prior  actual  possession,  or  a 
paramount  legal  title.  Bartom  v.  Dra^ 
per,  180 

S.  In  this  case,  all  the  Judges  concurred 
in  holding — 

nrst  That  the  plaintiff  could  not  sustafai 
the  action  upon  the  eround  that  the 
strip  or  parcel  of  land  demanded,  and 
which  was  formerly  part  of  a  public 
street  in  the  city  of  New  York,  had 
been  allotted  to  them  upon  a  partition 
between  the  heirs  of  CL  Lorrillard, 


6w  Second.  That  the  action  could  not  be 
maintained  upon  the  ground  that  Mrsi 
Bartow,  as  a  co-heir  of  0.  L.,  was  en- 
titled to  an  undivided  tenth  of  the 
parcel  demanded,  even  upon  the  as- 
sumption that  6.  L.  was  the  owner, 
since  it  appeared  from  the  evidence 
that  her  husband  had  consented  to  the 
proceedings  by  whkh  the  defendant 
nad  acquit  ms  titles  id 

7.  And  lastly,  That  had  all  the  heirs  of 
G.  Ll  united  in  the  action,  there  could 
have  been  no  recovery,  since  the  evi- 
dence was  wholly  insufficient  to  show 
that  either  the  title,  or  the  possesBlon, 
was  ever  vested  in  tiie  ancestor.       id 

8.  Hoffman,  J.,  was  also  of  ojHnion  that 
the  title  shown  by  the  defendant,  and 
which  was  derived  from  the  corpora- 
tion of  the  city,  was  valid  and  unim- 
peachable, upon  the  ground  that  tlie 
street  of  winch  the  parcel  demanded 
in  this  action  was  formerly  a  part,  and 
which  had  been  regularly  cloeed,  was 
an  andent  public  street  of  the  city, 
and  that  in  relation  to  all  such  streets, 
it  is  a  matter  of  fiict,  and  of  legal  pre- 
sumption, that  the  fee  is  vested,  exclu- 
sively and  absditttely,  in  the  corpora- 
tion, id 

9.  Since  the  Code,  there  is  no  ^tinetion 
between  suits  at  law  and  in  equity, 
ariidng  from  the  form  of  the  proceed- 
ings, or  the  jurisdiction  of  the  court. 
Omeral  Mutual  In*,  C<k  v.  jBenson,  168 

10.  When  the  owner  of  a  house  and  lot 
constructs  a  vault  within  the  limits  of 
the  street  in  front  thereof  and  eovera 
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ijb«  iftme  with  fUgig^off  fo  m  to  fonn  a 
ddewalk,  he  aott  at  his  peril.  He  it 
respoonble  for  all  injanee  reraltine 
from  its  want  of  entire  lafetT,  for  afi 
Uie  pnrpoeet  for  whieh  the  pa  olio  haye 
«  right  to  QM  raeh  iddewalk.  Conr 
f/nt  Y.  Murgam,  496 

11  It  is  no  defence  to  an  action,  for  an 
inrnry  sustained  by  the  breaking  and 
fkllinff  in  of  the  ooyering  of  such  vault, 
that  Uie  owner  was  not  gidlty  of  neg- 
ligence in  the  manner  of  its  oonstrao- 
tion.  id. 

12.  Kor  can  the  owner  defend  on  the 
SToand  that  the  work  was  actually 
done  by  a  third  person,  with  whom 
he  had  contracted  for  its  performance, 
although  tbe  terms  of  the  contract 
rcquireid  the  contractor  to  use  stones, 
for  auch  coyering,  in  all  respects  snf 
ficient  idL 

18.  Nor  is  the  owner  protected,  by  show- 
ing that  the  coyering  had  answered 
the  purpose  for  which  it  was  intended 
for  a  year  after  the  completion  of  the 
work^  and  that  he  had  no  knowledge 
that  the  coyering  was  insufficient    %i. 

I4b  One  who  ezoayates  the  highway  does 
so  at  his  peril,  and  if  the  safety  of  pas- 
aers  by,  or  trayellers,  is  impaired,  and 
injury  to  them  results,  he  is  liable;  the 
4)ueBtion  of  negligence  or  no  negUgence, 
on  the  part  of  the  owner,  in  such  case, 
does  not  arisei  mL 

Ifi.  How  far,  in  the  city  of  New  York, 
an  authority  from  the  corporation 
would  affect,  in  such  cases,  the  liabil- 
ity of  the  owner,  qutr$  9  id, 

lA.  Were  such  an  authority  shown,  the 
liability  of  the  owner  might  depend 
upon  the  qucBtion  of  negligence  in  the 
performance  of  the  work.  id 

17.  When  a  yendor  of  real  estate  con- 
yeys  it  by  a  full  covenant  warranty 
deed,  and  a  prior  outstanding  mort- 
gage, unsatisned  of  record,  is  discoy- 
erM,  which  the  holder  of  it  declares 
to  be  valid,  and  that  money  is  due 
upon  it,  and  the  grantor  insists  no- 
thing ii  due  or  owing  upon  it,  the 
grantee  may  bring  an  action  to  have 
it  satisfied  of  record  on  paying  what 
may  be  found  due.    He  may  make  hia 


.grantor  a  defendant,  lo  that  a 
plete  determination  of  the  controversj 
may  be  had  in  one  action.  To  that 
end,  he  is  not  only  a  proper  but  a  na- 
cessary  party.  Such  a  complaint  doea 
not  imprcmerly  unite  several  canaes  of 
action.     WmtdU  v.  Twmty^  eel 

See  AsBiaiiinDiT. 

Kauciods  FaoatamoK. 


AGBEEHEBT. 

1.  The  defendant  and  two  aHodatei^ 
owners  of  houses  and  lots  on  Twenty- 
first  street,  entered  into  an  agreement 
with  the  plaintiff,  by  which  they  sev- 
erally bound  themselves  to  pay  to  him 
the  sum  of  $200,  in  consideration  of 
his  erecting  on  certain  lota  in  the  rear 
of  those  owned  by  themselves^  three 
or  more  dwelling-housee,  covering  the 
entire  front  of  his  lots,  of  such  character 
and  description  as  to  be  ineligible  fur 
tenement-houses,  or  Ust  any  trade  or 
oocu^tion  likely  to  be  ooenfl^ve  or 
injurious  to  them.  He  erected  four 
dwelling-houses,  covering  the  entire 
front  of  his  lots,  but  one  of  them  was 
constructed  with  a  carriage-way  or 
passage,  unconnected  with  the  hoose^ 
out  opening  on  the  street,  and  leading 
to  the  rear  of  the  lot,  so  that  stables 
or  other  buildings  might  have  beoi 
erected,  having  a  common  entrance 
and  exit  by  the  carriage-way,  on  the 
rear  of  eacn  lot 

Etld,  that  as  the  manifest  object  cf  the 
defendant  and  his  associates  was  to 

{>revcnt  the  erection  on  the  plaintiflTs 
ots  of  any  building  that  might  operate 
as  a  nuisance  to  themselvea,  and  as  the 
opening  of  the  carriage-way  would 
enable  the  plaintiff  to  erect  such  build- 
ings, shoula  he  deem  it  expedient,  it 
was  a  breach  of  the  spirit  and  inten- 
tion of  his  agreement^  and,  therefore^ 
a  bar  to  his  recovery  of  the  turn  which 
the  defendant  had  stipulated  to  pay. 
Voorhui  V.  Anihoti^  178 

2.  Payment  by  a  debtor  of  a  part  of  a 
sum  of  money,*  which  is  actually  due 
and  payable,  is  no  consideration  for  an 
agreement  oy  the  creditor  to  forbear 
or  ^ve  time  for  the  payment  of  tha 
residaeL 
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t.  An  ftgre«u«iit  hy  lh«  cnditor  to  giye 
liirther  time  for  the  payment  of  a  aom 
ftlreftdv  due,  in  contlaerntion  of  the 
debtort  agreement  to  pay  more  than 
legal  interat,  is  binding  upon  neither 
party.    HmU  t.  Bloomtr,  .  802 

4  Upon  the  dlaolntion  of  a  psrtnerriiip 
between  the  pkintiffii  and  defendant, 
the  former  exeonted  an  initrament, 
(the  latter  not  being  a  party,)  in  which 
the  withdrawal  of  the  latter  was  re- 
cited, and  the  plaintifia  agreed  to  pay 
him  certain  sums,  andjnve  him  certain 
notee^  aa  ipeeiiied.  Iney  also  stipu- 
lated to  hold  him  harmfeas  as  to  all 
matters  of  the  eoneem,  except^  that  as 
to  eertain  items  and  notes  then  re- 
maining unpaid  to  the  firm,  if  any 
loss  should  be  sustained,  he,  the  de- 
fondant,  was  to  share  and  pay  to  the 
pkintlA  seven-sixteenihs  thereof. 

Four  days  afterwards,  the  defendant  ez- 
eeuted  and  deH?ered  a  reeeipty  ac- 
knowledging tho  reception  of  the  cash 
and  notes  under  the  agreement  signed 
by  the  plaintiffs^  dated  the  Slst  of  De- 
cember, 1868,  that  above  stated. 

MM,  that  the  operation  of  the  receipt 
was  a  recognition  of  the  instrument 
signed  by  the  plalnUfls,  and  made  the 
defendant  as  much  eoyemed  by  its 
provisions,  as  If  he  had  executed  it 
Buehmum  t.  Chsmboraugh,  S88 

fi.  In  an  action  between  partners,  for  an 
accounting,  when  the  complaint  al- 
leges^  and  the  partnership  agreement 
states^  that  the  plaintiff  contributed 
$2,260  of  capital,  and  the  answer  de- 
nies tliat  the  $2,260  was  contributed 
as  capital,  and  ayers  that  it  was  to  be 
paid  by  the  plaintiff  for  an  equal  in- 
terest in  the  business,  that  the  money 
was  paid  on  that  basis,  and  that  botb 
parties  haye  acted  upon  the  under- 
ftanding  that  such  was  the  meaninff 
of  the  agreement^  the  allegations  of 
the  answer  are  sufflcient  to  present 
the  issue,  whether  the  agreement  was, 
by  mistake,  so  drawn  as  not  to  express 
the  actual  agreement  of  the  partieai 
Ale$  y.  2\ieUr,  898 

6u  When  the  written  agreement  of  parties 
is  clear  and  unambiguous  in  its  terms, 
clear  proof  of  a  mistake  b  required,  to 
Justify  the  court  in  holding,  that  it  does 
not  express  the  actual  intent  and  con- 
tnet  of  the  parties  to  it  id 


ADYSB8B  F06BESSI0K. 

1.  The  pUntiff  and  deCendant  were  ad- 
joining owners  of  parcels  of  ground^ 
derived^from  a  oommon  source  of  titie, 
by  deeds,  dated,  respectively,  in  1828 
and  1829. 

Ihe  strip  in  question  lay  between  the 
southerly  wall  of  ahot<a,builtin  1881, 
by  the  grantor  of  the  plaintiff,  and 
the  noitherly  wall  of  a  building, 
called  a  bindery,  erected  subsequent- 
ly (but  in  1881  or  1882)  by  the 
mntor  of  the  defendants  But  the 
n>undation  of  the  latter  wall,  below 
the  sorisee,  covered  the  strip  in  ques- 
tion, and  touched  the  foundation-wall 
of  the  hoteL  Above  the  surfiioe,  the 
wan  of  the  bindery  receded,  so  as  to 
leave  the  space  in  questioa  After  be- 
ing caniea  up  some  distance  from  the 
ground,  the  westerly  wall  of  the  bind- 
ery was  built  over  the  space,  and 
touched  the  wall  of  the  hotel;  and, 
on  the  easterly  nde,  the  wall  of  the 
bindery  was  run  across  the  space. 
There  was  some  evidence  that  the 
roof  of  the  latter  building  covered  the 
whole  of  the  ■pnee  in  question. 

This  space,  called  an  "  alley- way," 
"drain,"  or  "passage-way,*  had  al- 
ways l>een  used  by  the  occupanti  of 
the  hotel,  firom  1881  to  1847.  The 
opening,  to  the  westward,  into  Theatre 
aUey,  was  iihut  by  a  gate,  erected  and 
maintained  by  them,  and  the  owners 
of  the  adjoining  lot,  under  whom  the 
defendant  claimed,  never  claimed  a 
right  to  the  alley,  or  to  any  interest 
therein,  during  that  period. 

BM,  that  neither  the  extendon  of  the 
foundation- wall  below  the  sur&ce,  nor 
the  running  the  wall,  in  the  rear,  across 
the  strip,  nor  the  extension  of  the  wall 
over  the  drain  in  front,  and  the  roof- 
ing over  the  whole,  though  done  more 
than  twenty  years  before  the  trial,  was 
sufficient  to  constitute  an  adverse  poe- 
sessioB,  to  divest  the  plaintiflV  title  by 
deed.    MilUr  y.  Plait,  272 

2.  An  adverse  possession,  to  constitute  a 
bar,  must  be  an  actual  and  a  lu>stile 
poseesrion,  and  not  a  mere  tre^Miss. 
It  iovolves  an  aasumption  of  the  right 
to  the  land  in  question,  from  the  time 
it  is  alleged  to  have  commenced,  and 
a  continued  holding,  with  such  con- 
tinued assertion  of  right.  Claim  of  title^ 
and  exclufliye  claim,  b  essential  to  it  id 
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AMENDMENT. 
See  PluLcnoB  (AmeiidBieiit)L 


ASSIGNMENT 

L  Th«  ftttlgiioref  the  pleintiif  had  loaned 
to  the  defendant  large  sums  of  money, 
thfHNigh  the  yean  1851  and  1802,  pay- 
Able  on  demand.  In  November,  1858, 
he  accepted  yariouB  promissory  notes 
for  the  amount  then  duo,  payable  at 
different  periods^  seme  of  which  had 
not  matured  at  the  commencement  of 
this  action.  To  sustain  it,  as  thus 
brought  for  the  whole  amount  loaned, 
it  was  alleged  by  the  plaintiif  that  the 
extension  «f  crMit  by  the  notes,  was 
obtained  through  fraudulent  repre- 
sentations ef  the  defendant,  as  to  his 
property.  It  was  also  alleged,  that 
the  orifiaal  loan  waa  obtained  by 
similar  nrauds. 

Ue  jury,  (under  a  charge  of  the  court, 
that  tne  plaintiff  could  not  recover  un- 
less the  iraud  was  proven,)  found  for 
him,  thus  finding  the  fact  of  fraud. 

Upon  the  well-settled  rule  of  law,  the  as- 
signor could  have  recovered  for  tlie 
money  originally  leat,  surrendering  the 
notes  thus  finudulently  given,  at  the 
triaL 

SMf  that  an  asdgnee  of  the  claim  and 
notes  had  the  same  right  That  the 
assignment  wa«  not  a  mere  transfer  of 
a  right  to  reoeiver  for  a  tort,  but  of  a 
money  demand,  which  the  fraud  in 
procuring  the  extenuon  reinstated  in 
its  original  force  and  character.  French 
V.  Wkiie,  254 


SL  The  allegation  of  firaud,  in  procuring 
the  original  loan,  was  in  no  way  ma- 
terial to  the  right  of  action,  nor  for 
anv  purpose  of  the  trial,  except  as 
evidence  of  a  prenMditated  scheme  to 
defirand  the  pajrty.  id. 


Although  fraud  had  been  madeont,  in 
obtaining  the  loan,  the  plaintiff  could 
not  have  recovered,  uuIms  fraud  in  pro- 
curing the  extendon  was  also  proven. 
If  there  was  no  fraud  originally,  yet 
the  action  could  be  sustained  if  there 
was  fraud  in  inducing  the  party  to 
iaJbe  the  itotoa.  tdL 


ATTAGHMENtL 

1.  Bonds  eKeouted  by  a  railroad  earn- 

ry,  and  in  the  hands  of  its  agents^  to 
negotiated  for  its  use,  cannoi  be 
seized  on  an  attachment  agunst  the 
company,  so  as  to  give  the  attaching 
creditor  a  right  to  enforce  the  bonds 
against  the  company,  or  any  claims 
against  parties  who  had  guaranteed 
such  bonds,  for  thebeltei  enabling  the 
company  to  negotiate  them.  Codkm^ 
tOH  v.  Gilbert,  72 

2.  Property  which  may  be  attached  un- 
der the  227th  section  of  the  Code,  is 
property  as  defined  in  the  468d  uid 
444th  sections.  "Personal  proper^ 
includes  money,  goods^  chatteisk  tnings 
in  action,  and  evidenees  of  debt.* 
Such  bonds  could  not  be  regarded  as 
of  either  class.  The  fiiet  that  the 
agents  had  an  interest  in  the  bond% 
with  a  power  to  sell  them  for  rdm- 
bunement  of  advances,  does  not  make 
a  difference  as  to  the  right  to  attach. 

id 

ATIOSNEYS   AND   OOUNSELLOBa 
See  PnAoncB  (Attorneys). 


BANK— SAVINOa 

1.  F.  W.,  in  his  lifetime,  deported  several 
sums  with  the  defendants,  amuuntittg 
in  the  whole  to  $198.68,  and  when  he 
made  the  first  deposit,  a  book  called  a 
pass-book,  was  delivered  to  him,  in 
which  the  sum  depodted  was  entered 
by  an  officer  of  the  bank.  When  the 
piaintiif,  his  administrator,  demanded 
payment  of  the  whole  dcpoat  and  in- 
terest, he  did  not,  although  required, 
produce  this  book,  nor  allege  that  it 
was  lost  or  destroyed,  nor  was  any 
proof  of  its  loss  or  destruction  given 
on  the  trial  of  this  action,  in  which 
judgment  was  demanded  for  the  whole 
deposit  and  interest  When  the  de- 
posits were  made,  a  regulation  of  the 
Dank  was  in  force,  and  was  put  «p  in 
a  eon^icuous  place  in  the  banking- 
room,  requiring  every  depositor,  when 
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demanding  any  payment  of  hit  depodt^ 
to  produce  the  original  pase-boolL 

Eeldf  that  this  regulation  was  authorized 
by  the  charter  of  the  bank,  that  it 
iras  not  unreaaonable,  and  that  the  in- 
testate was  chargeable  with  knowledge 
of  its  existence,  and  consequently,  that 
it  was  binding  upon  the  intestate  and 
upon  the  plainUll 

Sdd,  tliat  as  the  regulation  had  not  been 
complied  with,  the  plaintif!^  upon  the 
evidence  given  upon  the  trial,  was  not 
entitled  to  reeover.  Wkrhui  v.  The 
Bowery  8auinff4  Bank,  67 


BILLS  OF   EXCHANGE  AND  PRO- 
MISSORY NOTEa 

1.  The  defendants  owned  a  vessel,  which 
formed  part  of  a  line  of  E  D.  Hurlbut 
A  Co.,  running  between  New  York  and 
Mobile,  and  consigned  by  K  B.  H.  dc 
Co.  to  W.  <fc  a  of  Mobile.  W.  <b  a  col- 
lected the  freight,  paid  tlie  disburse- 
ments, and,  by  direction  of  the  captain, 
procured  freight  for  the  vessel  to  Bar- 
celona. They  having  advanced  |26i.S6 
over  and  above  the  freight  collected, 
and  ho  wishing  more  money,  they  ad- 
vanced him  theiifurther  sum  of  $23fi.64. 
The  captain  drew  a  bill  to  his  own 
order  on  two  of  the  defendants  for 
$500,  and  endorsed  it  The  plaintiff 
discounted  it,  at  the  instance  of  W.  A 
a,  who  did  not  endorse  it  They  re- 
ceived the  money,  and  credited  it  in 
their  account  The  drawees  refused 
to  accept  or  pay  the  MIL  Some  months 
subsequently,  W.  A  a  assigned  to  the 
plaintiff  their  account  against  the  own- 
ers, and  all  claims  by  reason  of  the  ad- 
vances they  had  made  to  the  captain 
of  the  vesseL 

ffeUr  that  the  mere  drawing  and  nego- 
tiatiou  of  the  bill,  whidi  the  drawees 
refused  to  accept,  gave  to  the  plaintiff 
no  right  of  action  against  either  de- 
fendant     Cochran  v.  Sherman,        18 

2.  The  elaim  of  W.  d^  a  not  having  been 
aaiigned  to  the  plaintiff  on  his  dis- 
oountinff  the  bill,  out,  on  the  contrary, 
having  been  paid  with  the  proceeds  of 
it,  the  subsequent  assignment  of  it  to 
the  plaintiff  was  a  nullity,  and  gave 
him  no  additional  claim  upon  the  de- 
fendants, id, 

.      D.— V.  46 


8.  A  noto  waa  lodged  at  a  bank  for  col- 
lection, and  demand  for  payment  was 
made  there,  with  inquiry  of  the  offi- 
eers  as  to  the  residence  of  the  maker. 
The  directories  were  at  once  consulted, 
and  her  name  not  found.  No  inquiry 
was  made  of  the  actual  holder  of  the 
note ;  and  it  appeared,  that  the  maker^ 
being  a  marriea  woman,  kept  a  board- 
ing-house in  the  city.  Packard  v. 
I^on,  82 

4.  Held,  that  due  diligence  had  not  been 
used  in  presenting  the  note  for  pay- 
ment td, 

5.  Where  promiaaery  notes,  endorsed  for 
the  accoflunodation  of  the  maker,  are 
used  as  collsEteral  security  for  a  credit 
granted  to  the  maker,  although  the  en- 
dorsers may  justly  be  considered  as 
sureties,  still  the  legal  character  of 
their  contract,  as  that  of  endorsers,  is 
not  changed,  and  no  objection  can, 
therefore,  be  taken  to  it  under  the 
statAte  of  fraudflL     Zellweger  v.  Caffe, 

87 

^  Where,  by  the  agreement  between  the 
makers  of  the  notes^  and  the  persons 
by  whom  the  credit  was  granted,  the 
credit  is  to  be  made  available  by  bills 
drawn  by  the  former,  and  accepted  by 
the  latter,  the  fiMt  that  subsequent  bills 
on  account  of  the  credit,  were  dntwn 
by  an  agent  of  the  makers,  and  the 
proceeds  applied  by  him  to  their  bene- 
fit, and  according  to  their  instructionsi, 
is  not  such  a  departure  from  the  terms 
of  the  agreement  as  can  operate  to 
discharge  the  endorsers  as  sureties^  id, 

7.  If,  by  the  tenns  of  the  agreement,  the 
persons  granting  the  credit  are  to  be 
placed  in  funds  to  meet  their  accept- 
ances, by  approved  bills,  to  be  remit- 
ted to  them  within  a  certain  time  be- 
fore their  acceptances  fisll  due,  the 
failure  to  make  the  stipulated  remit- 
tances in  due  acason,  is  a  bi^ach  of  the 
agreement,  which  gives  to  the  persons 
granting  the  credit  an  immediate  right 
of  action  upon  the  promissory  notes 
held  by  them  as  collateral  security  for 
the  performance  of  the  agreement  id, 

8.  In  SQch  an  action,  ^ej  are  entitled  to 
recover  the  whole  amount  of  their  ac- 
ceptances, that  were  not  covered  by  re- 
mittanoes^when  the  aotion  was  brought 
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Upon  lh«M  iprvan^*,  jodgmcDt  rendered 
lor  the  pUintiffiB,  for  the  vhole  amoant 
of  the  endorsed  notes  upon  which  these 
actions  were  founded,  id, 

9,  The  defendant^  at  the  request,  and  for 
the  accommodation  of  I^  P.  A  Sons,  of 
London,  drew  a  bill  of  exchange  upon 
them,  which  they  accepted,  for  £1,864 
17«.  id.  But  the  acceptors  placed  the 
bill  in  the  hands  of  another  house,  to 
be  discounted  for  their  benefit,  and 
this  house  transferred  the  bill,  before 
its  maturity,  to  the  plaintiff,  as  col- 
lateral security  for  the  repayment  of  a 
loan  of  stock.  LjfMghtY.  Phillips  106 

1(X  Hddt  that  the  finding  of  the  referee, 
that  the  bill  had  been  transferred  to 
the  plaintiff  for  a  yaluable  conriderap 
tion,  and  without  notice  of  its  misap- 

Slication,  was  sustained  by  the  evi- 
ence.  id 

11.  The  acceptors  failed,  and  after  their 
failure  entered  into  a  deed  of  compo- 
rition  with  their  creditors,  to  which 
both  they  and  the  plaintiff,  as  one  of 
the  creditors,  were  partien  Hie  deed 
contained  an  absolute  release  of  the 
acceptors,  and  also  a  coyenant  not  to 
sue  them,  but  it  contained  also  a  res- 
ervation of  the  rights  and  remedies 
of  the  creditors  against  third  persons, 
not  parties  to  the  deed,  who  were  or 
might  become  liable  as  drawers,  en- 
dorsers, or  otherwise.  id, 

19L  Hdd^  that  the  effect  of  this  reserva- 
tion was,  not  only  to  preserve  the 
Slaintiff's  right  of  action  against  the 
efendant,but  to  continue  the  liability 
of  the  acceptors  to  the  defendant,  in 
case  he  should  be  compelled,  as  drawer, 
to  pay  the  bill,  and  tnat  consequently 
the  release  and  covenant  in  the  deed, 
as  they  did  not  affect  the  rights  of  the 
defendant,  constituted  no  defence  to 
the  present  action.  id 

IS.  The  plaintiff  agreed;  upon  the  sale 
of  gooas  to  one,  to  take  the  note  of  a 
third  person  in  payment.  The  goods 
were  aelivered  upon  tender;  he  rdused 
to  take  the  note,  haying  heard  some 
rumors,  in  the  interval,  to  the  discredit 
of  the  maker.  The  plaintiff  (the  sel- 
ler) remained,  for  seyeral  months  after^ 
wards,  without  demanding  It.  Dm 
ArU  y.  Leff$eti,  IM 


14  ^el(^  thai  the  pard^aer  had  a  riglik 
to  dispose  of  the  note^  for  his  own  pur- 
poses, AS  he  thought  proper.  But  that 
ne  had  also  the  right  to  retain  the  note, 
and  upon  being  sued  for  the  pricey  to 
make  a  proffer  of  it ;  when  the  quea- 
tion  as  to  whether  the  seller  was  bound 
to  take  it  would  be  disposed  o£  JUt 
ArU  y.  Lejfgett,  IM 


16.  Beid,  that  under  the  dreomstan 
of  the  case,  the  purchaser  had  not  ez- 
eroised  a  disposing  power  over  the 
note,  by  an  asngnment  which  he  had 
made;  out  was  to  be  treated  as  still 
retaining  the  control  of  it,  to  answer 
for  the  price  of  the  goods  to  the  seller,  id 

16.  ZRr2(f,  that  tiie  defendants,  the  makera 
of  the  noie,  were  responsible  to  tha 

Eluntifis  for  the  amount    That  the 
itter  had  an  interest  which  entitled 
them  to  sucb  t^ 

17.  In  case  of  a  note  not  in  fiiet  n^oH- 
able,  when  the  claim  is  made  by  the 
original  party  to  whom  it  Is  giyen,  the 
destruction  of  the  note  is  matter  of  iaet 
for  the  jury  to  determine ;  and,  if  ce- 
tablished,  no  indemnity  is  requisite 
Perhaps,  in  a  doubtful  case,  the  analo- 
gous rule  of  a  Court  of  Chancery  may 
justify  the  court  in  dfmanding  it    ii 

18.  The  Revised  Statute,  (2  fi.  a,  p.  406, 
§§  76, 76,) is  limited  to  negotiablepaper, 
aud  to  a  lost  bill  or  note.  The  party 
has  a  right  to  require  indemnity  before 
payment,  but  may  waive  it  and  obtain 
It  at  the  trial  id 

19.  An  instrument,  which,  in  its  tenns 
and  form,  is  a  negotiable  promissory 
note,  does  not  lose  that  character  be* 
cause  it  also  states,  that  the  maker  has 
deposited  bonds  as  collateral  security 
for  its  payment,  and  that  he  agrees,  oa 
non-poyment  of  the  note  at  maturity, 
that  they  may  be  sold  in  a  manner, 
and  upon  a  notice  specified,  and  he 
will  pay  any  deficiency  neceesaiy  to 
satisfy  the  note,  and  the  expenses  of 
such  a  sale.  Arnold  y.  notk  Rimr 
ValUff  Union,  JL  Jl  Co.,  207 

20.  The  whole  sum  named,  bang  made 
payable  to  order,  on  a  day  cfllain,  ia 
money,  and  absolutely,  and  the  colla- 
teral contract,  relating' solely  to  the 
money  promised  to  be  paid,  and  bein^ 
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in  ftdditioii  to  ihe  principal  contract, 
and  not  in  terma^  or  legal  effect,  a 
modification  of  it,  the  note,  as  lo  Uie 
Mim  promised  to  be  paid  abeolntely,  !■ 
negotiable,  and  the  endorserB  of  it  may 
be  diarged  and  proeecuted  as  endorsers 
of  negotiable  paper.  ArnMy,  Reek 
Ri9W  Valley  Vhum  R.  R,  Co,,        207 

81.  Where  a  promissory  note  was  given 
by  an  under-tenant  for  rent  payable 
in  advance,  and  came  in  due  course 
of  business  to  the  hands  of  the  plain- 
tiff, for  value,  a  dispossession  of  such 
under-tenant  by  the  superior  landlord, 
for  the  non-payment  to  him  of  the  rent 
afterwards  becoming  due  to  him  by 
his  immediate  lessee,  is  no  defence 
to  the  plaintiff's  action  on  the  note. 
Brookt  y.  Ohrisiopker^  216 

SI  Quer€,  Whether,  where  sueh  dispoa- 
•ession  took  place  after  the  under- 
tenant had  himself  made  de&uit,  by 
not  paying  his  note,  the  evietion 
woula  have  constituted  any  defence 
to  an  action  on  the  note  by  the  lessee 
himself  T    It  seems  not^  itL 

28.  In  an  action  affainst  the  endorser  of 
a  note,  endorsed  for  the  accommoda- 
tion of  the  maker,  when  the  defence 
'  is,  that  it  was  usuriously  discounted  at 
its  firKt  inception,  the  purchaser,  having 
bought  it  from  a  third  person,  after  it 
was  so  endorsed,  may  show  that  the 
seller,  by  authority  of  the  endorser, 
represented  it  to  be  business  paper, 
and  that  it  was  pureliased,  relying 
on  the  truth  of  such  representations. 
JBenedict  ▼.  Caffe,  226 

24.  When  the  maker  of  a  note,  payable 
at  no  place  named,  at,  the  time  of 
making  it,  has  a  known  place  of  busi- 
ness, but,  before  its  maturity,  fails  and 
makes  a  general  assignment  of  all  his 
property  to  one  of  Uie  endorsers,  for 
the  benefit  of  creditors,  and  the  as- 
signee transacts  his  business  of  assignee 
at  such  place,  that  fisct  alone,  will  not 
make  a  presentment  of  the  note,  and  a 
demand  of  its  payment  at  that  place, 
sufficient  to  charge  the  endorsers. 
2.  If  it  has  ceased  to  be  the  maker's 
place  of  business,  a  demand  must  be 
made  of  him  personally  or  at  his  place 
of  residence.  8.  When  neither  has  oeen 
done,  the  question  becomes  one  of  due 


diligence,  to  find  the  maker,  or  hia 
plao»  of  reddenee.  id 

25.  And,  in  such  a  case,  a  plaintiff  may 
give  in  evidence  papers,  executed  by 
the  endorser,  ana  delivered  to  the 
seller,  as  evidence  of  his  authority  to 
so  represent,  and  the  declarations,  ao- 
companying  such  delivery,  averring 
such  a  purpose,  although  the  papers^ 
by  these  terms^  may  not  be  evidence 
of  such  a  &ct  EgpetiaWy  may  this 
be  done,  when  the  terms  of  the  paper 
are  not  necessarily  inconsistent  with 
the  truth  of  such  accompanying  decla- 
rations, although  the  paper  is  dated, 
and  was  delivered,  after  the  note  was 
sold,  and  the  representations  wera 
made,  on  the  fitith  of  which  the  nota 
was  bought  id, 

26.  Hie  rule  that  protects  the  bend  Jld$ 
holder  of  negotiable  paper,  fraudu- 
lently or  feloniously  put  into  circula- 
tion, applies  to  all  negotiable  paper, 
whether  payable  to  bearer,  or  order, 
immediately,  or  on  a  future  day. 
Oindd  V.  Sepee,  260 

27.  The  protection  of  the  rule  is  not  con- 
fined to  those  whose  usual  bumness  It 
is  to  deal  in  negotiable  paper,  but  ex- 
tends to  every  person  to  whom  such 
paper  may  be  lawfully  transferred, 
and  who,  by  the  payment  of  yalu<^ 
may  acquire  a  title.  uL 

28.  The  satisfisction  of  a  precedent  debt, 
this  court  has  frequently  decided,  is 
a  valuable  consideratioo,  within  the 
meaning  of  the  rule,  and  this,  since  the 
decision  of  the  Court  of  Appeals,  in 
TonnffM  V.  Lee,  (2  Ker.  652,)  must  be 
deemed  the  settled  law  of  the  state.  tdL 

29.  When  a  partinff  with  value  is  proved, 
the  amount  of  the  consideration  paid 
is  not  otherwise  important  than  as 
bearing  on  the  question  of  actual  or 
constructive  notice.  id, 

80.  Hence,  when  usury  is  not  set  up  aa  a 
separate  defence,  unless  it  is  so  grosi 
as  to  create  a  presumption  of  fntud, 
the  proof  of  its  existence  may  be  jusUy 
disregarded.  ml 

81.  A  person  whose  name,  written  by 
himself,  is  on  the  back  of  a  negotiabM 
bill  or  note,  is  liable  aa  an  endorser  to 
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A  bond  fiit  holder,  although  he  may 
iiot  have  delivered  the  paper  to  any 
one  for  the  purpote  of  traueferring  a 
UUe.  id. 

82.  The  defendanta,  in  consideration  that 
the  plaintiffs  would  furnish  to  one  Aek- 
ley  such  coal  as  he  might  from  time  to 
time  require,  promised  to  accept  the 
bills  drawn  noon  them  by  Ackley,  in 
fiivor  of  the  plaintiffs,  for  the  price  of 
eoal  so  delivered.  A  bill  for  $666.87 
was  drawn  upon  them  by  Ackley,  for 
eoal  so  furnisiied,  which,  upon  its  pre^ 
■entment  by  the  plaintiffs,  the  defend- 
ants refused  to  accept.  Blakuton  v. 
Dudlty,  878 

Hiild,  that  the  promise  of  the  defendants, 
not  being  in  writing,  was  void,  under 
g  6  of  the  Rev.  Statutes,  relating  to 
promissory  notes  and  bills  of  exchange. 

id. 

88.  HeU  that  the  plaintiffs  were  not 
within  the  exception  created  by  §  10 
of  the  Statutes,  as  the?  had  neither 
drawn,  nor  negotiated,. tne  bill  In  ques- 
tion, id, 

S4.  Held,  that  the  exception  only  applies 
to  those  who,  having  transferred  a  bill 
for  value,  have,  in  consequence  of  its 
non-acceptance,  been  rendered  liable 
as  drawers  or  endorsers.  td 

85.  When  a  party  purchases  accommoda- 
tion paper,  at  less  than  ita  face,  on  re- 
presentationsy  made  by  the  parties  to 
It,  that  it  is  business  paper,  and  on 
whidi  he  relies,  lie  is  entiUed  to  re- 
cover the  whole  sum  payable,  by  its 
terms,  although  it  exceed  the  amount 
paid  for  it,  with  the  legal  interest 
thereon.    BwrraU  ▼.  Dt  Orooi,        879 

86.  SembU,  that  the  question  whether 
the  protest  of  a  foreign  bill  of  ex- 
change is  properly  authenticated  de- 
pends upon  the  law  of  the  state  where 
payment  was  demanded  and  the  pro- 
test made.     Jtau  v.  BedM,  462 

87.  A  seal,  stamped  upon  paper  of  suffi- 
cient tenacity  to  retain  the  impres- 
sion, is  a  seal  within  the  strictest  rules 
of  the  common  law.  id 

88.  When  a  certificate  of  protest  is  prop- 
erly authenticated  by  the  seal  of  the 


notary,  no  proof  of  his  signature,  or  of 
hia  aatiiority  to  act,  is  required.      id. 

89.  When  the  certificate  states  that  the 
notary  went  to  the  place  of  business  of 
the  acceptor  of  a  bill,  to  demand  ita 
payment,  and  found  the  doors  closed. 
It  will  be  intended  that  he  took  the 
bill  with  him  so  as  to  enable  him  to 
demand  its  payment  in  the  usual  and 
proper  form.  tdL 

40.  The  holder  of  a  negotiable  bill  or 
note  is  not  bound   to  prove  that  he 

gave  value  for  it,  merely  because  it 
as  been  proved,  on  the  part  of  the 
defendant,  that  the  bill  or  note  waa 
without  consideration  as  between  the 
immediate  parties,  L  e.,  w^  accommo- 
dation paper.  id 

41.  But  when  it  appears  tiiat  the  bill  or 
note  was  fraudulently  negotiated  or 
put  into  circulation,  the  plaintiff  most 
prove  a  valuable  consideration  to  en- 
titie  him  to  recover.  id 

42.  The  provisions  of  the  Revised  Stat- 
utes "  of  promissory  notes  and  bills  of 
exchange,"  embrace  all  bills^  wherever 
drawn,  that  are  to  be  accepted  and  paid 
within  this  state.  New  York  and  Vir- 
ginia  SUUe  Stock  Bank  v.  Oih^on,  674 

43.  To  render  the  drawee  of  a  bill  liable 
as  an  acceptor  upon  a  promise  in  writ- 
ing to  accept,  under  section  8  of  the 
Statute,  the  promise  must  be  nneondi- 
tional,  and  if  conditional  when  made, 
it  is  not  rendered  binding  by  a  subse- 
quent performance  of  the  condition,  id 

44.  Under  section  10  of  the  Statute,  no 
action  can  be  maintained  to  recover 
damages  for  the  refusal  to  accept  a  bill, 
except  by  the  person  to  whom  the 
drawee  mid  promised  to  accept  it,  and 
who,  upon  tne  fiiith  of  such  promise, 
had  drawn  or  negotiated  the  bill    id 

45.  The  mere  &ct  that  the  drawee  has 
funds  of  the  drawer  creates  no  obliga- 
tion to  accept  ■  bill  which  a  payee  or 
endorsee  can  enforce.  id 

46.  An  acceptance  procured  by  a  false 
representation  is  not  rendered  valid  by 
the  fact  that  the  acceptor  was  legally 
bound  to  accept  n  former  bill  of  tiia 
same  amount 
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CHECEa 

1.  An  endorsee  of  a  dishonored  cheek, 
who  has  knowledge  of  the  fact,  takes 
it  snbieot  to  every  defence  legal  or 
equitable  that  could  have  been  made 
against  his  endorser.  Anderwa  v.  Bu9- 
Ued,  486 


COMMON  CARRIESa 

1.  In  an  action  against  the  carriers  of 
goods  by  express,  to  recover  the  value 
of  a  diamond  pin,  received  at  New 
York,  to  be  delivered  at  Philadelphia, 
the  fact  that  the  complaint  states  a  de- 
livery to  the  carriers  at  69  Broadway, 
while  the  proof  is  of  a  delivery  at  an 
office  in  Canal  street,  is  no  obstacle  to 
a  recovery.  The  variance  is  imma- 
terial. So  is  the  omission  to  state,  as. 
a  part  of  the  carrier's  contract,  that  he 
was  not  to  be  liable  for  any  loss  or 
damage,  unless  proved  to  have  occur- 
red from  his  fraud,  or  gross  negligence. 
In  such  a  case,  proof  of  the  delivery 
and  acceptance  of  the  goods  to  be  car- 
ried, of  a  demand  of  them  at  a  proper 
time  and  place,  and  of  a  refusal  to  de- 
liver them,  without  explanation,  is  suf- 
ficient, in  the  first  iastance,  to  entitle 
the  plaintiff  to  recover.  NewUadl  v. 
Adatiu,  48 

2  It  is  only  when  an  actual  loss  Is  shown, 
that  a  plaintiff,  under  such  a  contract, 
is  bound  to  prove  that  the  fraud  or 
gross  negligence  of  the  carrier,  caused 
3ie  losSb  w  hen  the  contract  limits  the 
liability  to  $160,  unless  the  nature  and 
value  of  the  property  are  disclosed 
when  delivered,  to  the  carrier,  the 
plaintiff,  prima  f^ide^  cannot  recover 
beyond  that  sum,  though  the  property 
is  clearly  proved  to  be  worth  more.  vaL 

8.  A  contract  by  a  railroad  company, 
for  the  transportation  and  delivery  of 
goods,  to  a  point  beyond  its  own  lim- 
its, is  settlea  to  be  a  valid  contract  by 
the  Court  of  Appeals.  SekroedBr  v. 
Hudatm  River  R.  R,  Co,,  66 

4.  When  goods  were  delivered  in  NewTork 
to  the  company's  agent,  to  be  carped 
to  Chicago,  and  they  were  not  carried 
there,  the  defendants  were  held  liable, 
although  the  plaintiff  had  made  no  de- 
mand of  them  at  that  place.    It  ap- 


peared that  the  company  had  not  an 
office  or  agent  there  of  whom  demand 
could  be  made;  u^ 

6.  The  duty  of  a  common  carrier  is,  to 
deliver  the  goods  to  the  owner  or  his 
agent  personally,  and  for  that  purpose 
to  seek  him  at  the  place  of  delivery. 
He  is  only  relieved  from  his  duty  by 
special  contract^  or  general  usage.   HaL 

0.  The  party  signing  the  freight  receipt 
was  found  not  to  have  any  special  au- 
thority from  the  company,  nor  any  au- 
thority to  carry  freignt  to,  or  deliver 
it  beyond,  the  city  of  Albany ;  but  it 
was  proven  that  ne  was  their  general 
agent,  to  receive  all  freights  offered, 
and  to  sign  receipts  therefor.  And  by 
the  pleadings,  it  was  admitted,  that 
the  defendants  were  common  carriers 
of  goods  as  well  beyond  as  to  Albany. 

HM,  that  the  company  was  sufficiently 
bound  by  such  agent  s  receipt  vL 

1,  Held  further,  that  as  it  did  not  appear 
tliat  the  goods  were  transported  even 
to  Albany,  that  the  company  would 
have  been  in  all  events  responsible  for 
that  neglects  id» 

8.  A  passenger  carrier  is,  by  law,  under 
an  obligation  to  provide  for  the  safe 
conveyance  of  passengers,  as  far  as  hu- 
man care  and  foresight  can  secure  that 
result.  Weed  v.  Panama  Rail  Road 
Co,  19S 

9.  For  injuries  caused  to  a  passenger  by 
the  misconduct  of  the  carrier's  agent, 
in  his  mode  of  running  the  cars  and 
managing  the  train  confided  to  his 
care  and  control,  the  carrier  is  Uable.  idL 

10.  The  ftict  that  such  misconduct  did  not 
result  merely  from  the  inattention  or 
misjudgment  of  the  agent,  but  from  a 
deliberate  and  conscious  disregard  of 
duty,  and  of  his  orders,  and  was,  there- 
fore, wilful,  does  not  exempt  the  car- 
rier from  liability  to  the  passenger 
whom  he  had  undertaken  to  carry, 
and  who  is  Injured  by  such  misoon- 
ductw  id. 


COMPLAINT. 

1.  When,  upon  a  trial,  the  sufficiency  of 
a  complaint  is  denied,  as  not  stating 
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h/etM  oottttitatiiig  a  mum  of  aetian,  the 
ooly«qaeition  la,  whather  th«  pUintiff, 
upon  the  fkets  lUted,  ia  entitled  to  the 
relief  which  he  elaimsy  and  it  ia  imma- 
terial, whether  that  relief  be  legal  or 
eqaitablcL  General  Mutual  Inmrance 
CSl  ▼.  JBen$on,  168 

1  If  the  relief  be  equitable  In  its  nature, 
but  cannot  properly  be  granted  with- 
out the  presence,  of  other  parties,  the 
olyectaon  of  a  defect  of  parties  must  be 
taken  by  demurrer,  or  answer;  and, 
if  not  so  taken,  it  mq/it  be  held  to  be 
walTed.  id, 

S.  It  cannot  be  taken  upon  the  trial,  in 
the  form  of  an  objection  to  the  com- 
plaint, as  not  stating  facts  sufficient  to 
eonstitnte  a  cause  of  action.  id. 


OOMPOSmON  WITH  CREDITOBa 

1.  A  debtor,  in  falUng  circumstances,  ob- 
tained from  his  creditors  a  discharge 
in  a  composition  deed,  upon  paying 
twenty'five  per  cent  of  the  cUums,  in 
endorsed  promissory  notes.  The  plain- 
tiffs made  it  a  condition  that  they 
should  be  ultimately  paid  the  remain- 
ing seTcnty-fiye  per  cent  A  bill  of 
g<Mds  was  subsequently  purchased  by 
Sie  defendant,  ofthe  plaintiffs,  and  for 
the  aggregate  amount  of  such  bill,  and 
the  balance  of  the  old  debt,  two  notes 
were  riven.  Each  note  included  part 
of  such  old  balance.  One,  however,  at 
90  days,  was  for  the  price  of  the  goods» 
and  $21.60  of  such  balance ;  the  other 
was  exclusively  for  it  This  action 
was  on  the  last  note. 

An  action  was  brought  upon  the  90-day 
note,  and  judgment  taken  for  want  of 
an  answer.  The  complaint  there  was 
rimply  upon  the  note  in  the  usual  form. 

Held,  that  supposing  the  defence  would 
have  been  available  in  the  former  ac- 
tion, yet  the  judgment  there  does  not 
preclade  the  defendant  from  setting  it 
up  here.    Hughes  v.  AUxander,      488 

a.  Seld,  that  the  condition  attached  to  the 
agreement  for  the  composition,  was 
"le  policy  of  the  law,  and  void. 

tdL 


CONDinOKAL  SALK. 

1.  When  the  owner  of  a  bond  and  mort- 
gage, made  by  a  third  penon,  applies 
to  another  to  make  a  loan  on  the  sccq- 
rity  thereof,  who  refuses  to  do  so,  bat 
purchases  them  at  less  than  their  fiiee^ 
and  takes  a  transfer  which  recites  a 
sale,  at  a  sum  named,  and  conveys 
them  in  pursuance  thereof,  the  trana- 
actfon  will  not  be  treated  as  bdng,  in 
effect^  a  mortgage,  merely  because  tlie 
purchaser  gives  his  covenant  to  the 
vendor,  to  resell  them  to  the  latter, 
witliin  a  time  named  and  on  con^- 
tiona  specified.  Quirk  v.  Modmwn,  286 

8l  In  the  absence  of  all  evidence  of  the 
inadequacy  of  the  consideration  paid, 
and  of  any  personal  liability  of  tlte 
vendor  to  rdtund,  in  any  events  the 
money  received  as  the  price  of  the 
transfer,  the  covenant  wul  be  treated 
aa  a  conditional  sal^  id. 


OONSIDERATIOH. 


See  An: 


;«,«. 


OONSTBUCnON. 

Of  §§  227,  468,  464,  of  Code^  see  Attach- 
ment, 2. 

Of  the  Revised  SUtute  of  Promissory 
^otes  and  BUls  of  Exchange,  see  Bilk 
of  Exchange,  82,  88,  42,  48,  44. 

Of  the  Acts  of  1848  and  1849,  for  the 
better  Protection  of  the  Property  of 
Married  Women,  see  Husband  and 
Wife,  10,  11,  12, 18. 


CONTEMPT. 
Bee  PkAonoB  (Contempt). 


CORPORATIOK  OF  THE  dTT   OF 
NEW  YORK. 

1.  A  permit  was  granted  to  the  defend- 
ant by  the  deputy  street  cornmisrion- 
er,  to  place  bricks  on  the  carriage- 
way of  a  street  in  front  of  a  building 
he  was  erecting.  This  was  dated  the 
2lBt  of  May,  1864.    On  the  27th  of 
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Iffty,  ft  aotioe  to  remote  them  wm 
potted  upon  the  pile,  ligned  by  the 
oefendftnty  eooimiaBloDer  of  itreeU  and 
UmpoL 
Edit  that,  under  the  ordinanees  of 
the  eorporation,  the  power  to  order 
raeh  a  removal  of  an  obetnietion  was 
Teeted  in  the  superintendent  of  streets, 
at  that  time  another  person.  Naylcr 
T.  Olatier,  161 

%.  Sitld,  that  no  DOwer  Is  given  by  the 
ordinances  to  toe  deputy  street  eom- 
miaeiofler  to  grant  a  permit,  and  that 
a  delegation  of  power  by  the  street 
commissioner  must  be  proven  by  wri- 
ting, or  a  custom  sufficient  to  show 
his  consent;  id, 

Z,  There  seems  a  concurrent  power  ex- 
ercised by  the  street  commissioner  and 
the  snpenntendent  of  streets,  to  order 
a  removal  of  obstructions,  and,  by  in- 
ference, a  power  to  permit  its  contin- 
uancei  id, 

4.  Qmstv,  Whether  the  provldon  of  the 
ordinance  of  1845,  as  to  gnving  notice 
by  putting  it  upon  the  tmng  to  be  re- 
moved, is  not  now  in  force;  id 


COVENANT. 

1,  An  instrument,  under  seal,  was  exe- 
cuted, upon  a  sale  made  by  the  plain- 
tiif  to  tlie  defendants,  by  whicn  the 
former  sold  to  the  latter  all  his  inter- 
est in  the  manufiicture  and  sale  of 
porcelain  teeth  in  the  dty  of  New 
York,  with  his  stock  on  liand,  and  the 
good-will  of  the  bnnneeSi  Ihe  plain- 
tiff covenanted  to  instmct  one  of  the 
defendants  in  the  art  of  manufiusturinff 
porcelain  and  incorruptible  teeth,  and 
to  Aimish  him  with  his  recipes  there- 
for. The  agreement  also  contained 
the  following  clause:  "And  the  party 
of  Uie  first  part  will  not  carry  on,  or 
cause  to  be  carried  on  by  any  perK>n 
with  whom  he  shall  be  interested,  the 
mannfiusture  of  porcelain  teeth,  or  im- 
part the  knowledge  of  manu&cturing 
the  same  to  any  person,  other  than  as 
aforesaid." 

It  was  alleged,  in  the  complaint,  that 
the  said  art  of  manufiscturing  porce- 
lain teeth,  in  wldch  the  defendant 
was  to  be  instructed,  was  a  secret  of 


the  plaiDtSfl^  and  known  to  be  such 
by  the  defendant 
Edd,  on  demurrer,  that  the  covenant  iu 
question  was  valid,  and  not  one  in  re- 
straint of  trade.  Aleoekw,  Oiberton,  7d 

8.  Qusre,  As  to  the  effect  of  one  coven* 
ant,  void,  as  against  public  policy, 
being  united  in  the  same  instrument 
with  a  valid  covenant  ?  id 


DAMAGSa 
Bee  Landxaid  ahd  TkvAirr,  1»  8,  9l 


ESTOPPEL 

1.  Sltid,  that  the  legal  owner  of  the  land 
in  question,  was  not  estopped  from  set- 
ling  up  liis  title,  by  having  suffered 
the  erection  of  a  wall  of  a  new  build- 
ing, upon  the  space  in  question,  in  the 
manner  stated  in  the  casei  His  non- 
interference might  excuse  a  tre^Miss, 
but  could  not  operate  to  divest  and 
transfer  a  titlci 

i.  The  esses,  upon  the  doctrine  of  estop- 
pel, referred  to;  and  the  distinction 
shown  between  what  shall  take  effect 
as  a  Hcense,  or  take  away  the  charac- 
ter of  a  trespass,  and  wnat  shall  de- 
feat an  estate. 

ft.  ffeld,  that  merely  standing  by  and  suf- 
fering another  to  erect  a  buildinff,  or 
wall,  on  land.  Is  not  effectual,  In  a 
court  of  law,  to  give  a  title.  That  a 
court  of  equity  may,  sometimes,  in 
cases  of  this  nature,  dc  applied  to,  to 
protect  an  innocent  party,  who  has 
Dcen  misled,  and  expendea  his  money, 
in  consequence  of  the  acts  or  repre- 
sentations of  the  owner,  when  the  ease 
amounted  to  a  fraud.    MUkry,  Piatt, 
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JSVIDKNGEL 

L  In  an  aetion  to  reeover  damages  for 
injoriM  to  the  penoo  oooaiioDed  bj 
the  negligence  of  tlie  defendant,  the 
burden  of  proving  that  there  was  a 
want  of  ordinary  care  on  the  part  of 
the  person  injured,  which  contributed 
directly  to  the  accident,  rests  upon  the 
defendant  The  plaintiff.  In  order  to 
maintain  the  action,  is  not  bound  to 
prove  a  negative  by  showing  affirma- 
tively that  there  was  no  such  want  of 
ordinary  care.  Joktuon  r.  HwUon  ^iih 
«r  RaUrood  Co,,  21 

S.  1^0  exception,  not  established  by  pre- 
cedents that  the  court  is  bound  to  fol- 
low, ought  to  be  admitted  from  the 
general  rule,  which  casts  the  burden 
of  proof  upon  the  party  holding  the 
affirmative.  id. 

S.  Whether  the  evidence  on  the  part  of 
the  plaintiff  Justifies  the  inference  that 
the  negligence  of  the  person  injnrad 
contributed  to  the  acciaent,  is  a  ques- 
tion for  the  detemiination  of  the  jurv. 

td. 


Proof  of  a  local 
celved  to  vary  the 
contract,  unless  it 
its  existence  and 
the  parties,  and 
ence  to  it  that 
made.     Wheeler 


usage  cannot  be  re- 
legal  construction  of  a 
is  clearly  proved  that 
terms  were  known  to 
that  it  was  in  refers 
their  contract  was 
V.  Newbauid,  29 


0.  Evidence  was  allowed  at  the  trial,  of 
imposition  and  fraudulent  statements, 
made  by  the  defendants  to  other  per- 
sons, during  the  period  of  making  the 
loans  in  question. 

Held,  that  had  the  question  here  been 
as  to  fraud  in  procuring  the  loans, 
such  evidence  was  plainly  admissible. 
FtenehY.  White,  254 

ft.  Heldf  further,  that  as  evidence  of  this 
fraud  was  allowable,  to  show  an  oriff- 
inal  and  continued  scheme  to  defraud, 
testimony  as  to  cotemporaneous  frauds 
of  the  same  charactcJlr,  practiced  upon 
others,  was  also  admiasible.  '  id 

*I.  When  a  plaintiff.  In  an  action  against 
a  firm,  in  order  to  prove  that  the  en- 
dorsement of  its  name  was  written  by 
one  of  its  members,  reads  a  portion  at 
one  of  the  firm's  answer,  which  states 


such  to  be  the  fret,  but  also  allc^ea 
other  fiscts,  which,  if  true,  would  be  a 
defence  to  the  partner  whose  answer  is 
so  read,  the  latter  is  entitied  to  have 
the  other  parts  of  the  answer,  whieh 
present  such  defence,  read  as  evidence 
in  his  own  behalC  Oildtnietm  x.  Ma 
htmy,  S8S 

8.  But  although  the  Judge,  at  the  trial, 
rules  the  contrary,  a  new  trial  will  not 
be  granted  for  that  reason,  if  the  plain- 
tiff subseauently  proves,  br  clear  and 
uncontradicted  evidence,  nets  which 
would  render  such  defence  wholly  un- 
availing. tdL 

9.  In  such  a  case,  the  court  can  see  that 
the  error  could  not,  possibly,  have 
prejudiced  the  drfendant  id 

10.  Declarations  of  a  defendant,  not  made 
to  the  plaintiff,  are  not  evidence  for 
the  defendant,  and  decUrations  of  the 
plaintiff's  agent,  who  negotiated  the 
contract,  made  subsequent  to  the  trans- 
actions to  which  they  related,  and  not 
forming  part  of  the  ree  pe»i^,  are  not 
admisrible  against  the  plaintiff  on  the 
trial  of  such  an  issu^    Idee  v.  7WI«r, 

11.  In  an  action,  by  a  vendee  of  personal 
property,  against  the  sheriff,  who  has 
taken  the  property  und«r  execution 
against  the  vendor,  it  is  sufficient  for 
the  plaintiff  to  prove  his  purohase^the 
payment  of  the  consideration,  delivery 
to  him,  and  his  actual  and  continued 
possesuon  down  to  the  time  of  the  levy. 
He  is  not  bound  to  go  further,  and 
prove  affinnatively  that  the  sale  was 
made  in  good  laith,  and  without  an  in 
tent  to  ddraud  creditors  of  the  vender. 
BeUtnoH  v.  Oner,  Ml 

12.  The  defendant,  in  such  case,  if  he  de- 
fend on  an  allegation  of  a  fraudulent 
sale,  has  the  buraen  of  proof.  id 

18.  It  is  where  the  possesnon  is  not 
changed,  or,  if  the  vendee  has  taken 
possession,  whero  the  vendee's  posses- 
sion has  not  been  continued,  that  the 
statute  casts  upon  him  the  burden  of 
showing  that  the  sale  was  m  good 
fiiith,  and  without  any  intent  to  de 
fraud,  Ac.  id 

14.  Declarations  of  the  vendor,  made  to 
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hU  wife  prior  to  the  Mle,  and  forming 
DO  part  of  tbS  negotiationB  with  the 
sendee,  are  not  oompetent  evidence  to 
riiow,  in  favor  of  such  vendee,  that  the 
intention  of  the  vendor  was  not  fraud- 
ulent id, 

15.  Evidenoe  to  prove  that  the  accept- 
ance of  a  bill  of  exchange  was  obtaiued 
by  a  false  representation  of  existing 
fiicts  is  admitsiDle,  although  not  accom- 
panied by  an  offer  to  prove  that  the 
misrepresentation  was  known  to  the 
holder.  It  is  sufficient  to  cast  upon 
the  holder  the  burden  of  proving  a 
valuable  consideration.  Nete  York  and 
Virainia  StaU  Stock  Bank  v.  Qib/nm, 

674 

See  Bills  or  Exghasgs,  24,  25. 
EeroppKu 

Landlord  and  Tenant,  10. 
mortoaok. 
Keouokngs,  8. 


EXCEFnONa 

1.  An  exception,  in  the  followingterms, 
to  the  cnarge  of  the  court,  "The  de- 
fendant's counsel  excepted,'*  is  too  gen- 
eral, and  cannot  be  regarded  as  an  ex- 
ception.   French  y,  WhiU,  254 

2.  It  is  not  an  error  to  which  an  exce]>- 
tion  will  lie,  that  the  Judge  submits 
the  very  question  in  issue  to  the  jury, 
although  the  matter  of  defence  is 
sworn  to  by  one  witness,  and  he  is  not 
contradicted.  A  verdict  for  the  plain- 
tiff may,  in  such  case,  be  against  evi- 
dence, but  the  defendants  should  seek 
relief  by  motion  for  a  new  trial,  and 
not  by  exception  and  appeal  from  the 
judgment  So  the  defendants  might 
have  required  suitable  instructions  re- 
garding the  force  and  effect  of  the  evi- 
aenee.    Steitiner  v.  OraniU  Jiu,  Co,,  594 


EXECUTION. 


See  pRAcncK  (Execntion). 


FAIBE  DfPRISONMEMT. 

1.  A  mortgagee  of  chattels,  having  seized 
them  for  satisfaction  of  his  demand,  the 
parties  in  poBsession  claiming  under  the 
mortgagor,  execut«Hi  an  instrument  by 
which  tuey  agreed  to  return  and  de- 
liver the  goods  to  him,  on  demand,  or 
to  pay  the  sum  of  $671.38  claimed  to 
be  due.  An  assignee  of  the  mortgagee 
recovered  against  the  parties  the  sum 
of  $6uO,  and  costs^  in  a  suit  upon  this 
instrument  After  execution  against 
the  property  unsatisfied,  an  execution 
against  tiie  persons  of  the  defendants 
was  issued,  under  which  one  of  them, 
the  present  plaintiff,  was  arrested,  and 
gave  bail  for  the  limits.  At  the  end 
of  about  nine  days,  he  was  discharged, 
and  his  bond  cancelled,  on  the  ground 
that  the  judgment  did  not  warrant  the 
arrest 

ffeld,  in  an  action  of  false  imprisonment 
brought  against  the  plaintiff  in  such 
former  suit,  and  his  attorney,  that  each 
was  responsible  to  the  plaintiff  for 
damagea    Sleight  v.  Leavenworth,  122 

2.  To  a  complaint  which  charges  that  tha 
defendant,  without  cause,  caused  the 
plaintiff  to  be  arrested  and  sent  to 
prison,  and  detained  there  until  the 
enforced  payment  of  a  sum  for  his  de- 
liverance, an  answer  which  states,  in 
proper  form,  that  the  plaintiff  was 
Drought  before  tiie  defendant  charged 
with  an  offence  which  the  defendant 
had  jurisdiction  to  try  and  decide,  a 
trial,  according  to  law,  and  a  decision 
which  he  was  competent  to  make,  and 
the  issuing  of  process  to  enforce  it,  and 
that  the  imprisonment  was  by  virtue 
thereof,  and  in  execution  of  such  de- 
cision, is  sufficient  Willie  v.  Have- 
tneyer,  441 

8.  A  reply,  which  does  not  controvert 
any  of  the  alleged  facts  requisite  to 
confer  jurisdiction  on  the  defendant  to 
hear  and  determine  such  offence,  or  the 
fiict  of  making  the  decision  and  issuing 
of  the  process  set  out  in  the  answer 
was  demurrable  (in  Jajk,  7,  1851)  foi 
insufficiency.  id 

4.  When  not  required  by  statute,  it  is 
not  necessary  to  the  protection  of  aa 
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officer  of  ip6ei«l  jviiBdietton,  that  a 
formal  record  of  hu  deeiaion  should  be 
made  and  filed.  It  is  enough  that  his 
dedsion  was  redueed  to  writing  at  the 
time  it  was  made.  id. 

ft.  When  a  statute  confers  authority  on 
such  an  officer  to  trv  a  qiecified  dacs 
of  offenoea,  and  punish  by  fine  or  im- 
prisonment, it  necessarily  confers  au- 
thority to  issue  process  to  enforce  hie 
judgments  id. 

€.  A  reply  to  such  an  answer,  alleging 
matters  which,  if  true,  would  show  the 
deduon  to  be  merely  erroneous^  and 
not  Toid,  is  insufficient  While  unre- 
Tcrsed  it  will  protect  the  officer  mak- 
ing it  id. 


FBAUDa 

L  A  purchase  of  mope/riy,  at  an  auction 
sale,  made  by  the  owner  of  it,  at  his 
residence,  is  not  necessarily  fraudulent 
and  void,  as  against  a  subsiequent  bona 
JIde  purchaser  of  such  property  from 
the  same  owner,  while  it  continues  in 
his  actual  possession,  merely  because 
the  first  purchaser  did  not  take  an  im- 
mediate delivery  of  it,  and  retain  a 
continued  and  actual  change  of  posaea- 
iion.     Brown  v.  Wilnurding,  220 

2,  The  question,  in  such  a  case,  is  one  of 
actual  intent  And  if  a  jury  find,  up- 
on sufficient  evidence,  that  the  fint 
sale  and  purchase  were  made  in  good 
fiiith,  and  without  any  intent  to  hinder, 
delay,  or  defrtiud  the  creditors  of  the 
vendor,  or  those  subsequently  pur- 
chasing from  him,  the  veraict  will  not 
be  disturbed.  id 


FREIGHT. 

I.  Molasses  was  shipped,  under  an  ordin- 
ary bill  of  lading,  expressing  that  six 
hundred  and  twenty-four  barrels  of 
molasses,  marked,  Ac,  "  were  shipped 
in  good  order  and  condition,  to  be  de- 
livered in  like  good  order  and  condition 
in  New  York,"  freight  payable  "for 
the  said  molasses  at  the  rate  of  three 
and  a  half  cents  per  gallon,  gross 
gauge."    At  the  foot  of  the  bill  of 


lading  were  the  word%  "  Gonteiiti  mad 
gauge  onknown." 

The  vessel  Miled,  with  the  ax  hundred 
and  twenty-four  barrels  of  molaasea  oo 
board.  Eight  of  them  were  delivered 
empty,  not  containing  any  molasaesL 

It  was  stated,  as  part  c?  the  case,  *'  that 
all  the  said  barrels  of  molasaes  were 
well  and  properly  stowed,  and  none  of 
the  molaseea  In  the  said  eight  barreb 
was  lost  by  the  perils  of  the  sea,  nor 
by  any  negligence  or  want  of  care  on 
the  part  of  ue  owners  of  the  vesae^ 
their  agents,  or  servants;  but  what- 
ever moLaaaea  waa  lost  fixim  the  said 
eight  barrels^  which  were  empty  at 
the  time  of  the  delivery  tiiereof^  waa 
wasted  or  lost  solely  by,  or  in  conse- 
quence of,  leakage,  fermentation,  or  in- 
herent waste." 

In  an  action  for  the  freight  of  these  d^it 
barrels,  by  the  sMp  owners, — 

Held,  that  the  plaintiffs  were  entitled  to 
recover.    NeUon  v.  SUpkm9o%     6S9 

SL  That  the  owner  of  liquids,  or  of  any 
articles  shipped  in  casks  of  any  de- 
scription, is,  in  the  first  instance,  charg' 
ed  with  the  duty  of  supplying  proper 
ones,  and  would  be  presumptively  re- 
sponsible for  a  loss  arising  nom  their 
insufficiency  or  defects  id, 

8.  That  the  effect  of  an  unaualified  bill 
of  lading  is  to  transfer  this  presump- 
tive responsibility  to  the  captain  and 
owners  of  the  vesseL  id 

4  When  the  case  presents  no  other  £ut^ 
if  the  casks  be  delivered  empty  or 
nearly  so,  and  the  actual  cause  of  the 
loss  or  diminution  be  unknown  or  con- 
jectural, the  owners  of  the  vessel  loae 
their  freight  A  proportion  of  the 
freight  would  also  be  loet  for  any  num- 
ber of  the  casks  delivered  empty,  as 
well  as  for  any  portion  of  the  contents 
of  any  cask  lealced  out  The  loss,  in 
such  cases,  is  legally  attributable  to 
the  defect  of  stowage,  or  to  some  cause 
over  which  the  maater  had  control,  and 
for  which  he  has  engaged  to  be  respon- 
rible.  id 

5.  As,  however,  a  bUl  of  lading,  treated 
as  a  receipt,  is  not  conclusive,  it  ia 
open  to  the  ship  owner  and  master  to 
prove  explicitly  that  the  casks  were  ia 
net  unsound,  or  badly  made ;  and  ia 
such  a  caae  the  original  reaponsibllity 
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of  the  owner  for  thdr  eonditioii  is  re- 
stored, and  he  is  bound  to  pay  the 
freight  uL 

6.  A  bill  of  lading  may  be  so  qualified  as 
to  avoid  any  acknowledgment  of  the 
good  order  of  the  casks,  or  the  quality 
or  qoantity  of  the  contents  Tue  doc- 
trine of  the  French  law  stated  upon 
this  point  id. 

7.  The  phrase  "contents  unknown,"  in 
this  case,  ihould  not  be  interpreted  as 
negativing  the  admission  that  the 
casks  contained  molasses;  but  only 
negativing  an  admission  of  the  quan- 
tity or  quality  of  the  article.  id. 


O 


GENERAL  AVERAGE. 

1.  A  vessel,  bound  from  New  Orleans  to 
Havre,  was  struck  by  lightning  and 
set  on  fire.  Her  cargo  consistod  of 
cotton  chiefly,  some  stoves,  and  eight 
kegs  of  specie.  A  paesinff  Danish  bris 
was  induced  to  stoy  by  her,  while  ef- 
forto  were  made  to  put  out  the  fire. 
Holes  were  cut  in  the  deck,  and  water 
poured  down,  but  ineffectually,  and 
they  were  stopped  to  stifle  the  flames. 
The  next  day,  it  was  found  necessary 
to  put  into  a  port  of  distress^  and  the 
briff  was  engaged  to  accompany  her, 
and  the  passengers  and  specie  were 
removed  to  the  brig*  No  baivain  was 
made  as  to  compensation.  The  two 
vessels  arrived  at  Charleston,  when 
the  fire  engines  of  the  city  were  em- 
ployed. 'Ae  vessel  was  filled  with 
water  and  sunk  to  the  upper  deck. 
After  that,  she  was  pumped  out,  and 
the  cargo  discharged.  The  captoin, 
without  advice,  abandoned  the  voy- 
age, and  sold  the  cotton  at  Charleston. 
He  made  some  slight  repairs  to  the 
vessel,  by  IKs  own  carpenter  there,  and 
brought  her  to  New  York,  where  re- 

Eairs  to  a  large  amount  were  put  upon 
er. 
While  in  the  harbor  of  Charleston,  and 
before  reaching  the  wharf,  the  captoin 
obtoined  the  specie  from  the  Danish 
brig,  and  deposited  it  in  a  bank. 
Certom  sums  were  allowed  to  the  captoin 
of  the  Danish  vessel,  and  to  the  fire- 


companies^  under  the  sanction  of  the 
Chamber  of  Commerce  in  Charleston. 

Upon  revising  an  adjustment  of  the  gen- 
eral average,  made  in  New  York — 

MUdf  1st  That  the  specie  on  board  the 
Galena,  and  which  was  transferred  to 
the  Danish  brig,  was  liable  to  con- 
tribute, in  common  with  any  other 
portion  of  the  cargo,  to  whatever  may 
DC  a  proper  subject  of  general  aver^ 
age. 

2d.  That  the  amount  awarded  to  the 
Danish  brig,  for  her  services  in  going 
into  Charleston  with  the  Galena,  was 
to  be  allowed. 

3d.  The  amount  awarded  by  the  Cham- 
ber of  Commerce  to  the  fire^eng^e 
company  was  also  proper. 

4th.  Tjie  damage  to  the  vessel,  occasioned 
by  cutting  the  holes  in  the  deck,  when 
at  sea,  to  pour  down  the  water — ^that 
is,  the  mere  expense  of  repairing  the 
deck  where  these  holes  were  cut,  was 
to  be  allowed  as  a  proper  item  for  con- 
tribution. 

6th.  The  damage  caused  to  the  vessel  by 
the  swelling  of  the  cafgo-*4hat  is,  the 
amount  which  can  be  mstinctly  shown 
it  would  cost  to  repair  that  speoifio 
damage,  was  also  proper. 

6th.  That  any  loss  to  the  cargo,  which  it 
can  be  diiinctly  shown  arose,  exclu- 
sively, from  damaffe  done  by  the  wa- 
ter, die  cargo  not  bdns  on  nre  at  the 
time,  was  to  be  allowed. 

7th.  The  freight  was  improperly  allowed 
by  the  adjusters^  It  is  neither  to  be 
contributed  for,  nor  to  contribute. 

8th.  As  to  the  disbursemento  in  Charles- 
ton, if  any  expenses  were  Incurred  by 
landing  part  of  the  cargo,  In  order  to 
pump  out  the  vessel,  they  may  be  al- 
lowed ;  and  so  any  expenses  attending 
loading,  storing,  Ac,  incurred  prior  to 
the  determination  to  abandon  the  voy- 
age. 

9th.  Only  that  part  of  the  carso  should 
be  contributed  for,  which  can  be  shown 
to  have  been  damaged,  exclusively,  by 
the  water.  The  rest  of  the  cargo  is  to  bie 
assumed  to  have  been  damaged  by  the 
fire,  if  not  proven  to  have  been  dam- 
aged by  the  water,  and  is  not  to  be  al« 
lowed  for. 

10th.  The  cargo  is  to  contribute  in  the 
usual  manner,  including  the  amount 
allowed  in  general  average. 

11th.  That,  as  to  the  repairs  in  New 
York,  a  selection  of  the  items  must  be 
made ;  or,  if  that  is  impossible!,  an  e*» 
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tiiDAte  of  the  cost  of  repairing  that 
damage  to  the  veaael,  which  aroM  from 
the  swelling  of  the  cargo  from  the  wa- 
ter poured  down.  The  sum  which  it 
would  have  coet  to  do  thii^  without 
any  other  repair  whatever,  is  to  be 
allowed,  and  that  only.  NtUon  t.  Bel' 
fiion/,  810 

2.  On  the  night  of  the  26th  December, 
1858,  the  RaiK  masts  and  spars  of  the 
ship  '*  The  Great  Republic/'  then  l^ing 
at  a  wharf  iu  the  port  of  Kew  \  ork, 
accidentally  caught  fire,  and  sneli  was 
the  progress  of  the  flames  that  their 
destruction  was  certain,  and  from  the 
frequent  fulls  on  the  deck  of  fragments 
and  flakes  of  fire,  the  firemen  refused 
to  go  on  board.  The  ma!»ts,  <fcc,  were 
accordingly  cut  away,  but  a  spar, 
which  was  on  fire,  in  falling,  pierced 
the  decks,  and  set  on  fire  both  ship 
and  cargo,  in  the  hold  and  between- 
decks. 

Doer  and  Hoffman,  J.  J.,  differed  on  the 

auestion,  whether  the  cutting  away  of 
le  ma&ts,  dtc,  was  a  vuluntary  sac- 
rifice, creating  a  loss  to  be  contributed 
for  in  a  general  average.  Campbell,  J., 
declined  to  express  an  opinion  upon  the 
question.     Lee  v.  Orinfull,  400 

8»  Seldf  however,  by  all  the  Judges,  that 
as  the  etfect  of  the  cutting  away  of  the 
masts,  &i\,  was  not  to  preserve  any  of 
the  property  at  ri*k,  for  any  period  of 
time,  from  the  peril  in  whicn  It  was 
involved,  no  loss,  either  to  the  ship  or 
cargo,  that  was  caused  by  the  fire 
alone,  was  to  be  contributed  for  in  the 
settlement  of  a  general  average.       id. 

4.  As  the  progress  of  the  fire  could  not, 
by  any  other  means,  be  stopped,  the 
ship  was  scuttled,  and  sunk  ten  feet, 
until  she  struck  bottom.  She  continued 
to  burn  above,  and  was  burnt  to  the 
water's  edge.  It  was  proved,  that 
both  the  ship,  and  lar«^e  portions  of 
the  cargo,  sustained  damage  from  the 
scuttling,  that  otherwise  might  not 
have  been  incurred. 

ffeld,  that  the  scuttling  was  a  voluntary 
act,  and  the  lo»<es  that  resulted,  proper 
subjects  for  contribution,  and,  conse- 
quently, that  every  loss  to  ship  or  cargo 
ttiat  could  he  distinctly  traced  to  the 
scuttling,  a9.  its  proximate  cause,  was 
to  be  contributed  for  in  the  new  ad- 


justment of  the  general  avemge  ordered 
Dy  the  court.  id, 

6.  By  the  agreement  of  aO  the  parties  in- 
terested, both  ship  and  cargo,  in  thor 
damaged  state,  were  placed  in  the 
hands  of  the  defendants,  and  were 
sold  at  public  auction,  and  qaeationa 
arose  as  to  the  interests  bound  to  con- 
tribute, in  the  adjustment  of  a  general 
average,  and  the  value  upon  which 
each  ought  to  contribute. 

Held,  that  under  the  special  circum- 
stances of  the  case,  the  actual  proceeds 
of  the  sale,  deducting  aU  necessary  and 
proper  chaises,  must  be  adopted  as  the 
contributory  value  of  each  interest, 
with  the  addition  of  the  sum  tliat  each 
would  be  entitled  to  receive  in  contri- 
bution from  the  othera.  id. 

6.  Held,  that  as  the  voyage  was  not  com 
menced,  and  the  loss  of  freight  could 
not  be  attributed  to  the  circumstances 
creating  the  general  average,  the 
freight  was  neither  to  contribute  nor 
be  contributed  for.  td 


HUSBAND  AND  WIFE. 

1.  Although  a  summons  and  complaint 
ask  the  recovery  of  a  sum  of  money 
from  the  defendanta  generklly,  yet  if 
the  case  made  shows  a  demand  binding 
merely  the  separate  estate  of  a  mar- 
ried woman,  the  cause  is  of  an  equita- 
ble nature,  and  should  be  tried  at 
Special  Term  without  a  jury.  C%«3w- 
horough  v.  Honm,  li5 

2.  The  complaint  alleged  that  the  de- 
fendant, the  wife,  was  to  take  the 
furniture,  tlie  subject  of  the  suit,  in 
her  own  name,  and  pay  for  it  out  of 
her  own  funda,  The  aefendants^  an- 
swering jointly  and  severally,  averred 
that  the  wife  was  solely  interested; 
that  the  money  paid  waa  paid  out  of 
her  separate  estate,  and  that  she  had 
separate  estate  to  the  amount  of  |6,000. 
The  written  agreement,  upon  which  /« 
the  action  chiefly  rested,  was  signed 
by  Smith  and  Caroline  £.  House,  and 
the  property  was  transferred  to  her. 
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and  Bh«  oovenanted  to  pay  the  stipu- 
lated price  in  tbe  manner  therein 
stated. 
ffeldf  that  her  separate  estate  was 
bound,  and  iudginent  given  for  the 
recovery  of  the  demand  out  of  it     id. 

8.  The  case  distinguished  from  that  of 
SwiUer  v.  ValetUiru,  (4  Duer,  96.)    id. 

4  In  a  joint  action  by  husband  and 
wife  for  the  recovery  of  land,  no  sepa- 
rate judgment  can  oe  given  in  favor 
of  the  wife  and  against  the  husband. 
They  miut  recover  jointly,  or  not  at 
all    Bartow -9,  Ihapetf  180 

ft.  Hence,  there  can  be  no  recovery  when 
it  appears  that  the  husband  has  debar- 
red himself  by  his  voluntary  acts,  from 
claiming  the  pofsession  dunnghisown 
life,  when  he  is  tenant  by  the  courtesy, 
or  when  he  is  not,  during  the  joint  lives 
of  himself  and  wif&  id. 

(L  The  act  of  the  legislature  of  1848,  giv- 
ing to  every  female  who  might  there- 
afUr  marry,  all  the  real  and  personal 
estate  owned  by  her  at  the  time  of  the 
marriage,  as  her  sole  and  separate  prop- 
erty, did  not  operate  as  a  repeal  of  the 
common-law  rule,  making  the  husband 
liable  for  all  the  debts  of  the  wife,  con- 
tracted by  her  before  the  marriage. 
BerUy  v.  Hampacktr,  188 

*l.  A^  statute  is  never  construed  as  abol- 
ishing or  modifying  a  rule  of  the  com- 
mon law,  unless  by  express  words,  or 
necessary  implication.  The  rule,  if  not 
plainly  inconsistent  with  the  statute, 
remains  in  force.  id 

8.  The  act  of  1853,  exempting  the  hus- 
band from  his  common-law  liability, 
ought  not  to  be  construed  as  affecting 
the  vested  rights  of  creditors,  ito  con- 
strued, it  would  be  unconstitutional 
and  void.  id 

0.  Held,  therefore,  that  the  remedy  of 
the  plaintiff  was  not  limited  to  the 
separate  estate  of  the  wife,  bnt  that 
he  was  entitled  to  a  common-law  judg- 
ment against  both  defendants.  td, 

10.  Before  the  acta  of  1848  and  1849, 
"  For  the  better  prot.ection  of  the  pro- 
perty of  marriea  women,"  a  married 


woman,  even  when  her  property  was 
settled  to  her  separate  use,  could  not 
carry  on  any  trade  or  business  separ- 
ately from  her  husband,  and  hold  the 
earnings  of  it,  secure  from  the  claims 
of  his  creditors,  unless  by  his  assent 
and  agreement,  given  either  before 
marriage,  and  in  consideration  of  it, 
or,  subsequently,  upon  a  new  and  valu- 
able consideration.     FVeeman  v.  Onter, 

476 

11.  Although  the  acts  of  1848-9  have 
dispensed  with  the  necessity  of  trus- 
tees to  protect  tbe  wife's  separate  pro- 
perty, whether  owned  by  her  at  the 
time  of  the  marriage,  or  subsequently 
acquired,  against  tlie  claims  of  her  hus- ' 
band's  creditors,  they  have  not  given 
to  her  any  right  to  deal  with  such  pro- 
perty in  the  way  of  trade,  as  a  feme 
eoU,  without  the  agreement  or  assent 
of  her  husband.  id. 

12.  The  acts  in  question  do  not  contem- 
plate the  case  of  a  married  woman  car- 
rying on  trade  in  her  own  name  and 
right  as  a  feau  eoU.  Had  the  legisla- 
ture intended  to  confer  this  right,  lan- 
guage expressing  that  intention  would 
have  been  used.  td!. 

18.  Such  an  intention  cannot  be  implied, 
unless  the  implication  be  necessary, 
since  the  statutes  are  an  alteration  of 
the  common  law,  in  derogation  of  the 
marital  rights  of  the  huaband.  That 
the  implication  is  not  necessary  is  cer- 
tain, since,  without  it,  full  effect  may 
be  given  to  every  word  that  the  stat* 
utes  contain.  id 

14.  It  is  a  necessary  conclusion,  that  a 
married  woman  having  separate  prop 
erty,  has  no  right  to  invest  it  in  a  traae 
carried  on  by  her  in  her  own  name,  so 
as  to  hold  the  accretions  and  profits 
resulting  from  the  busineM  protected 
from  the  claims  and  interference  of  the 
creditors  of  the  husband.  id 

15.  To  enable  her  to  do  this,  the  assent 
of  the  husband,  founded  on  a  valuable 
consideration,  is  just  as  indispensable 
as  before  the  acts  of  1848  and  1849 
were  passed.  id 

16.  The  time,  services,  talents,  and  in- 
dustry  of  the  wife,  belong  to  the  hus- 
band, and  are  valuable  in  themselvea, 


718 


INDEX. 


He  lum,  tbcrcfofc,  m  ftgftinst  bb  ered- 
HoTi,  DO  more  right  to  pert  with  them, 
without  e  Teliuble  consideration,  than 
to  make  a  Tolnntary  settlement  of 
anj  other  property  Monging  to  him 
In  frmnd  of  his  creditors  tdl 

17.  There  being  no  eridenee,  in  the  ease 
before  the  oonrt,  of  any  valid  assent 
by  the  husband,  to  a  millinery  trade 
earried  on  by  the  wife,  and  it  appear- 
ing that  the  earnings  and  profits,  as 
well  as  her  separate  capital,  were  in- 
Tested  in  the  stock  on  hand,  and  there 
being  no  means  by  which  they  eonld 
be  discriminated, 

Held,  that  the  whole  was  rightfully  lev- 
ied on,  under  an  execution  against  Uie 
property  of  the  husband.  id. 


1.  Where  a  person  hires  a  horse  to  go  a 
fixed  distance,  and  goes  beyond  it,  the 
act  is,  in  judgment  of  law,  a  disposses- 
sion of  the  owner,  and  a  conversion  of 
the  property  to  his  own  use.  Fish  v. 
Fnrit,  49 

S.  Hence,  when  an  action  for  damages  is 
brought  by  the  owner,  as  it  is  founded, 
not  upon  a  breach  of  the  contract  of 
hiring,  but  upon  the  unlawful  conver- 
sion, in&ney  is  no  defence.  id. 


INSURANCE^-FIRB. 

1.  The  insurable  interest  of  a  mortgagee 
in  the  property  mortgaged  corresponds 
in  its  amount  with  that  of  the  debt, 
which  the  mortgage  secures^  Kemo- 
ehan  v.  New  York  Bowery  Fire  Intur- 
anee  Co,,  1 

2.  Hence,  in  the  event  of  a  total  loss,  he 
is  entitled  to  recover  the  whole  sum 
insured,  provided  it  does  not  exceed 
that  which  at  the  time  of  the  loss  was 
due  upon  the  mortgage.  Evidence 
cannot  be  admitted  to  defeat  or  dim- 
inish his  recovery  by  showine  that  the 
mortgaged  preimses,  notwiustanding 


the  los,  eontinned  to  be  a  foil 
for  the  debt. 


3.  Nor  by  this  eonstmction,  does  an  im- 
sorance  by  a  mortgagee  kise  Itseharae- 
ter  as  a  oontraet  of  indemnity,  since  1m 
can  never  reoover  from  the  nsortcagor 
for  his  own  benefit  the  sum  paid  to 
him  by  the  insurers.  The  insorcts  win 
either  be  subrogated  to  liis  rights  and 
remedies  under  the  mortgage,  or  tha 
sum  received  from  them  will  be  ap- 
plied to  the  satisfaction  of  the  mort- 
gage debt  id, 


^  When  an  insurance  is  made  bv  a 

gagee  as  such,  it  is  reasonable  to  be- 
Beve  that  the  insurers,  looking  to  a 
transfer  to  themselves  of  the  mortgage 
secnrities  in  the  event  of  a  loss^  wUl 
charge  a  lower  premium  than  woald  be 
eharged  to  an  absolnte  owner.  Uence, 
if  the  assured  has  placed  it  oat  of  his 
power  to  make  this  transfer,  the  laet, 
as  material  to  a  proper  estimate  of  the 
risk,  as  a  general  rule,  ought  to  be  dis- 
closed when  the  insurance  is  effeeted. 

U 


6.  An  assignee,  for  the  benefit  of 
orsy  to  whom,  smong  other  property, 
a  policy  of  insurance  was  assigned, 
after  a  fire  had  occurred,  may  sue  in 
his  own  name,  without  those  provided 
for  by  the  assignment  being  made  par- 
ties»  to  recover  the  losa.  MtiUn  t. 
Bamilian,  Fhre  In*.  Co.,  101 

6.  An  assignment  of  this  character  is  not 
within  the  meaning  of  the  clause  in 
policies^  requiring  we  written  eonsent 
of  the  assurers,  to  an  asugnment.  It 
is  merely  the  transfer  of  a  debt       tdl 

7.  An  insurance  was  effected,  by  the 
plaintiff's  asugnor,  with  the  defend- 
ants, on  the  12th  of  April,  1864  On 
the  28d  of  June,  1854,  he  effected  an- 
other insurance,  with  another  company. 
The  fire  took  place  on  the  18th  of  July, 
1864,  and  the  preliminary  pnx>fr  were 
furnished  on  the  26th  or  that  montK 
Ko  notice  of  such  further  insurance  was 
given  to  the  company,  until  that  time, 
and  accompanying  such  proolk 

H^  that  this  was  not  a  compliance 
with  the  provision  of  the  policpr,  re- 

auiriug  the  assured  to  give  notice  to 
le  company,  with  all  reasonabls  diS- 
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geBM,  of  any  fturther  infimiDee  that 
might  b«  effected  by  him;  and  the 
poBey  was  made  Toid  by  saeh  neglect 

id. 

8.  The  knowledge  of  rach  other  policy  by 
an  insarance  broker,  who  procared  the 
policy,  for  the  plaintiff's  aadgnor,  with 
the  defendaDti^  is  not  the  knowledge 
of  the  company,  to  bind  them.  There 
was  no  proof  of  his  being  snc^  a  gen- 
eral agent  as  would  make  the  company 
responsible  for  his  acts  or  knowledge. 

•  id. 

9.  Where  a  mortgagor  effects  an  Insnr- 
anee  npon  his  house,  and,  as  a  security 
to  the  mortgagee  thereof,  procured  a 
policy  from  the  defendants,  providing, 
ia  terms»  that  the  loss,  if  any,  should 
be  payable  to  the  plaintiff,  as  saoh 
mortgagee,  a  subsequent  act  of  the 
mortgagor,  though  in  violation  of  the 
conditions  of  the  policy,  will  not  de- 
feat the  right  of  the  plaintiff  to  re- 
eoTcr,  if  a  loss  occurii — Woodbuft,  J. 
Orotuencr  v.  Atlantic  Fin  /ns.  Co,  617 

10.  The  inaertion,  in  the  policy,  of  the 
words,  "  Iocs,  if  any,  payable  to  S.  O., 
mortgagee,"  operates  to  give  the  mort- 
l^ageo  an  interest  in  the  policy,  and  to 
invest  him  with  the  aame  rights  which 
he  would  have,  if,  without  such  words 
in  the  body  of  the  policy,  the  mort* 
gagor  had  assigned  to  him  the  policy, 
with  the  express  consent  of  the  insur- 
ers.— ^WoonBOFv,  J.  id, 

11*  It  is  settled  law,  in  this  states  that  an 
asagnment  of  a  policy,  by  the  assured 
to  his  mortgagee,  with  the  express  con- 
sent of  the  insurers,  will  enable  the 
mortgagee  to  recover,  in  case  of  loss, 
although  the  assured  may  have  done 
acts,  which,  by  the  terms  of  the  policy, 
render  it  void — ^Boswobih,  J.  %d 

12.  A  policy  which,  by  its  terms,  declares 
that  the  loss,  if  any,  shall  be  payable 
to  the  mortgagee.  Is  an  equally  effec- 
tive protection  <^  his  interests.  What- 
ever effect  may  be  given.  Justly,  by  the 
courts  to  the  former  should  also  be 
given  to  the  latter  transaction.  By 
each,  the  loss,  if  any,  by  the  express 
tfDnsent  of  the  insurer,  is  made  payable 
to  the  mortgagee.  The  fiMt  of  such 
aonsent,  in  whichever  form  expressed, 
must  be  presumed  to  have  been  sought^ 


and  given,  with  the  intent,  and  for  the 
purpose,  (Mf  securing  the  mortsagee,  as 
well  in  the  one  case  as  in  the  other, 
and  to  the  same  extent  in  eacli. — ^Boa- 
WOBTB,  J.  id, 

18.  Where  a  statement  of  the  amount  of 
the  loss  in  the  preliminary  proofs  waa 
definite,  sworn  to,  certified  by  two  ap- 
praisers, but  had  not  the  cernficate  of 
a  magistrate  as  to  the  fire,  the  insurers 
cannot  avail  themselves  of  the  defect, 
for  the  first  time,  at  the  trial.  BU- 
hrwgh  V.  ifd^ropo/ts  In9.  Co.,         687 

14.  A  proposition  to  another  company, 
containing  certain  representations  waa 
found,  upon  the  evidence,  to  have  been 
made  part  of  the  application  to  the  de- 
fendants^ and  to  have  entered  into  the 
contract  between  these  parties^ 

In  that  proposition  the  plaintiff  an- 
swered an  interrogation  as  follows: 
"]>uring  what  hours  is  the  factory 
worked  V  **  We  run  the  cards,  pick- 
ers, drawing  frames  and  speeders  day 
and  night ;  the  rest  only  twelve  hours 
daily.  We  only  intend  running  nights 
nnm  we  get  more  cards,  Ac,  which 
are  making.  We  shall  not  run  nights 
over  four  months." 

Bi$ld,  that  the  statement  of  an  intention 
to  cease  running  upon  receiving  the 
cards^  then  being  made,  was  equivalent 
to  an  agreement  to  cease  upon  Uiat 
event.  The  subsequent  clause  was  an 
absolute  limitation  of  the  time  during 
which  they  should  be  at  liberty  to  run 
at  night  id 

16.  The  doctrine  of  "  a  promissory  repre- 
sentation," and  the  case  of  Murdoek  v. 
1%€  Chenango  MtUual  Im,  Company  ex- 
amined, id 

16.  Held,  that  language  in  a  policy  which 
imports  that  the  assured  intend  to  do, 
or  not  to  do,  an  act  which  materially 
affects  the  risk,  its  extent,  or  nature, 
involves  an  engagement  to  perform  or 
omit  such  act  u  the  assured  would 
reserve  a  right  to  change  such  inten- 
tion, he  must  employ  explicit  language 
to  denote  the  reservation.  Si. 

17.  The  terms  here  used  established  a 
positive  engagement  id, 

18.  A  condition  in  a  policy  of  Insurance 
upon  goods  "  ocmtained  in  the  brick 
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bailding  iitaatod,"  At,,  by  which, 
"  lighting  the  premises  insared,  by 
camphene  or  epint-gAs  without  written 
permiBsion  in  the  policy,  shaill  render 
It  void,"  ii  a  condition  binding  upon 
the  assured,  and  operated  to  restrain 
the  use  of  camphene  or  spirit-gas  as  a 
'^  means  of  light  in  and  about  the  goods 
at  the  place  designated.  Stettiner  v. 
OraniU  Ifu.  Co.,  694 

19.  A  condition  in  those  terms  should  not 
be  rejected  as  inoperatiTe,  because 
'*  lighting  the  premises  insured"  is  an 
inapt  expression,  wliere  goods  are  Uie 
subject  of  the  insurance.  t^ 

SO.  Kor  should  they  be  reieeted  because 
this  form  of  expression  is  more  nppro- 
piiate  when  the  premises  insured  area 
building,  Aa  id. 


INSURANCE,  MARINE 

L  When  a  vessel,  disabled  by  the  perils 
of  the  sea,  is  in  a  port  of  neoeasity,  and 
it  is  ascertained  that  the  costs  of  re- 
pniring,  making  the  usual  deduction, 

1  w  ill  exceed  a  moiety  of  her  value,  there 
is  a  constructive  total  loss,  and  the 
owner,  if  insured,  by  abandoning  in 
due  season,  may  demand  its  poyment. 

Tlie  right  to  abandon,  is,  in  this  case,  un- 
quaufied  and  absolute.  Rvekman  v. 
MerchanU  Lmtimnlle  Int.  Co.,        342 

2.  But  the  right  to  abandon  a  vessel,  thus 
disabled,  is  not  confined  to  this  case ; 
for,  although  the  estimated  cost  of  her 
repairs  may  be  less  than  half  her  vntue, 
yet  if,  bv  the  exercise  of  that  dilig«ince 
which  Ine  master  and  other  agents  of 
the  owner  are  bound  to  use,  Mie  can- 
not be  placed  in  a  condition  to  perfonn 
her  voyage,  there  is  a  constructive  to- 
tal loss,  and  a  consequent  right  to 
abandon,  and  claim  its  payment,      id. 

t.  Whether  the  impossibility,  <^  putting 
the  vessel  in  a  condition  to  resume  her 
voyage,  arises  from  the  want  of  neces- 
sary materials,  or  workmen,  or  of  tht 
necessary  funds,  is  immaterial ;  whore 
the  impossibility  is  proved,  the  right 
to  abandon  equally  attaches.  id 

4.  Tlie  doctrine,  that  the  want  of  the  nec- 


essary fonda,  or  eredit^  m«st  be  attrfb- 
nted  to  the  negligence  of  the  owner, 
and  is,  therefore,  not  a  valid  cause  of 
abandonment,  is  oon6ned  to  the  cases 
in  which  the  vessel  is  in  a  port  of  des- 
tination, a 

6  The  owner  is  not  bound  to  provide  tlie 
master  with  funds  or  credits  sufficient 
to  meet  tiie  cost  of  repairs,  when  lesa 
than  a  moiety,  in  whatever  port  the 
vessel,  by  the  perils  of  the  voyage^  ma; 
be  driven. 


S 


6.  But  the  right  to  abandon,  when  found- 
ed on  the  inability  of  the  master  to  pro- 
cure the  necessary  means  for  repairing 
the  vessel,  is  not,  as  when  founded  on 
the  ascertained  cost  of  repairs,  unqual- 
ified and  absolute^  It  oepends  upon 
the  special  circumstances  of  each  case 
in  wbi<^  the  question  arises.  sd 

7.  When  the  master  has  not  the  necessary 
funds,  and  cannot  raise  tiiem  upon  the 
credit  of  his  owner  or  his  own,  it  b  hia 
duty  to  raisft  them  upon  the  security 
of  tne  property  in  his  charge — veasel, 
frdght,  or  carga  id, 

S.  Nor  are  the  dili^nce  and  efforts  of  the 
master,  to  procure  the  necessary  means 
for  repairing  the  vessel,  to  be  confined 
to  the  port  of  necessity  in  which  the 
vessel  hiappens  to  be.  id 

9  When  it  appears  that  without  any 
prejudicial  delay,  or  an  increase  of  ex- 
penses beyond  a  moiety,  the  want  of 
materials  or  workmen  could  have  been 
supplied  from  a  neighboring  port,  or 
the  necessary  funds  have  been  obtained 
by  a  communication  with  his  owner  or 
consignee,  the  breaking  up  of  the  voy- 
age by  the  master  will  be  deemed  an 
ui^usttfiable  act,  and  a  bar  to  the  re- 
covery of  a  total  losa.  id 

10.  Tlie  mere  retardation  of  the  voyage, 
for  the  purpose  of  making  or  procuring 
tiie  means  of  making  necessarv  repairs, 
is  not  a  valid  ground  of  abanilunment; 
nor  tliat,  from  the  sale  or  damaged 
condition  of  the  cargo,  the  voyage  had 
ceased  to  be  worth  pursuing  id, 

11.  Nor  does  the  sale  of  the  vessel,  unless 
it  is  an  act  of  barratry,  or  is  justified 
by  a  necessity  ariring  from  the  perils 
insured  against,  create  a  total  loaa  id 
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12.  TTi«  trne  test  of  the  right  to  abandon, 
in  all  eases  where  the  vessel  has  been 
rendered  innavigable  by  the  perils  in- 
sured against,  except  when  the  ascer- 
tained cost  of  repairs  exceeds  a  moiety, 
is  to  be  found  in  a  proper  answer  to  the 
question.  Whether  a  prudent  owner,  if 
on  the  spot  and  uninsured,  in  the  ex- 
ercise of  a  soand  judgment,  would  have 
broken  up  the  voyage  or  have  elected 
to  repair  ?  and  it  b  upon  this  question 
that,  in  all  such  eases^  the  cause  should 
be  submitted  to  the  jury.  id 

13.  Where  the  cargo  is  sold  to  defray  the 
costs  of  repairs,  it  is  not  a  loss  from  the 
perils  insured  against^  for  which  the  in- 
surers are  liable.  id 

14.  A  total  loss  of  freight,  resulting  ftt>m 
such  a  sale,  is  not  recoverable.         id 


JURISDICmON. 
See  Faub  ImisoxifBMT. 


LANDLORD  AND  TENANT 

1,  When  a  tenant  is  eyicted  before  the  ex- 
piration of  his  lease,  he  is  thereby  ab- 
solved from  all  liability  to  pay  rent 
from  the  commencement  of  tbe  quar- 
ter in  which  the  eviction  occurred. 
He  may  also  recover  the  difference  be- 
tween the  value  of  his  lease  for  the 
unexpired  term,  and  the  stipulated 
rent     Chatterton,  ▼.  Fox,  64 

2.  If  evicted  at  a  season  of  the  year  when 
the  expense  of  removing  is  greater  than 
it  would  have  been  at  the  expiration 
of  the  term,  he  may  recover  such  ex- 
tra expenses  id 

8.  But  he  cannot  recover,  as  a  matter  of 
course,  any  increased  rent  which  he 
may  be  compelled  to  pay  for  other 
premises  which  he  may  hire  for  the 
purposes  of  the  bunness  for  which  he 

D.— V.  46 


was  using  the  premises  from  which  he 
was  evicted.  id 

4.  A  landlord,  in  whom  the  reversion  in 
fee  is  vested,  may  bring  an  action 
against  the  tenant  during  the  term, 
for  an  injury  committed  by  the  tenant 
to  the  freehold.    Bay  y.  Ayen,      494 

5.  A  lease  contained  a  clause  to  the  ef- 
fect, that,  if  the  yearly  rent,  or  any 
part  thereof  should  remain  unpaid,  on 
any  day  of  payment,  for  the  ipace  of 
fifteen  days^  or  if  de&ult  should  be 
made,  in  the  performance  of  any  of 
the  covenants  contained  therein,  it 
should  be  lawful  for  the  lessor  to  re- 
enter, and  to  remove  all  persons  there- 
from. 

Hddt  that  an  action  to  recover  possession 
could  be  maintained,  without  giving 
the  fifteen  days^  notice,  prescribed  by 
the  statute  in  certain  cases.  Keeier  v. 
Daunt,  507 

6.  The  receipt  of  rent,  by  a  landlord, 
after  the  breach  of  a  covenant  in  a 
lease,  creating  a  forfeiture,  does  not 
operate  as  a  waiver  of  the  forfeiture, 
unless  his  knowledge  of  the  breach, 
when  he  received  ttie  rent,  is  clearly 
proved;  and,  upon  that  question,  a 
verdict  of  the  jury  in  his  iavor,  unless 
plainly  against  evidence,  ia  conclusive. 

id 

7.  When  a  person  is  in  the  quiet  and 
peaceable  possession  of  premises,  with 
the  knowledge  and  acquiescence  of  the 
owner,  for  upwards  of  a  month,  and 
has  taken  sucn  possession  under  a  pur- 
chase from  one  who  claims  to  have  a 
parol  lease  from  such  owner,  and  was 
in  actual  possession  for  two  months,  he 
is  to  be  deemed  rightfully  in  posses- 
sion, so  &r  as  to  entitle  him  to  occupy 
till  the  1st  of  May  then  next,  or,  at 
least,  until  the  tenancy  be  terminated 
by  notices  The  owner  may  not  forci- 
bly eject  him,  and  defend  the  act  by 
showmg  that  such  alleged  parol  lease 
was  not  binding  upon  him.  Marguart 
y.  La  Forge,  559 

8.  Still  less  was  the  owner  Justified  in 
closing  the  entrance,  and  refusing  to 
permit  such  tenant  to  remove  his  gwA%, 

id 

9.  In  an  aelaon  fbr  damage^  In  8aeh  case, 
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tli«  oWDer  is  U*ble  for  the  valne  of  the 
ffoods  detained,  and  for  the  injury  done 
by  breaking  ap  the  basineM  of  the 
tenant,  who  kept  a  refireehment  laloon 
within  the  parUens  of  a  theatre,      id, 

10.  In  Buch  ease  it  is  not  erroneous  to  al- 
low evidence  that  "  the  plaintiff  did  a 
pretty  large  basineai" — tnat  '*  the  bu- 
sinefls  was  good  and  profitable,"  and 
that  "  one  half  the  receipts  were  clesr 
profit,"  to  be  given  to  the  jury,  among 
other  testimony,  to  aid  them  in  fixing 
the  amount  of  damages^  Morqyart  y. 
Za  Forge,  669 


LEASE. 
See  Landlobd  ahd  Tbraht. 


MALICIOUS  PROSECUTION. 

1.  To  maintain  an  action  for  malicious 
prosecution,  three  facts,  If  controvert 
ed,  must  be  established : 

1st  That  such  prosecution  was  determin- 
ed in  iavor  of  the  plaintiff,  before  the 
action  was  commenced. 

2d.  The  want  of  probable  cause. 

8d.  MaUce.     VatuhrbUt  ▼.  Mixiku,    304 

2.  The  determination,  in  favor  of  the 
plaintiff,  of  the  prosecution  alleged 
to  be  malicious,  is  not,  per  h,  pnmd 
facie  evidence  of  the  want  of  probable 
cause.  id. 

8.  The  proof  of  malice  is  as  essential  aa 
that  of  the  want  of  probable  cause. 
But  the  latter  may  be  shown,  without 
the  existence  of  malice  being  either  a 
consequence  or  concomitant  Malice, 
in  iact,  must  be  proved,  either  by  di- 
rect evidence,  or  by  circumstances  con- 
nected with,  or  growing  out  of,  the 
proof  of  a  want  of  probable  cause, 
justifying  the  inference  of  it^  as  a  fact 
thus  proved.  id 

4,  There  is  no  theoretical  malice,  which 
can  satisfy  the  rule  requiring  proof  of 
malice,  and  which  can  coexist  with  the 
establiiihed  hei,  that  the  proseontion 


was  inadttited  in  an  honest  belief  of 
the  plaintiff's  guilt,  and  with  no  other 
motives  Iban  to  bring  a  supposed  of- 
fender to  justiceL  id, 

6.  The  question  of  actual  malice  may  be  a 
turning  point  In  an  aetion  of  this  na- 
ture, td 

6.  In  such  a  case,  it  most  be  determined 
by  the  jury,  as  a  question  of  fiset,  and 
such  evidence  of  its  existence  must  be 
given  as  will  justify  a  jury  in  finding 

^  it,  as  a  fiiet  proved.  id 


M0RTGA6R 

1.  In  a  suit  brought  to  foreeloee  a  mort- 
gage given  to  secure  the  payment  of  a 
bond  conditioned  for  the  payment  of 
a  sum  of  money  on  a  specified  day, 
parol  evidence  is  inadmissible  to  show 
that  at  the  time  of  the  delivery  of  the 
bond  and  mortgage  there  was  a  verbal 
agreement  that  the  money  should  noi 
be  due  until  a  later  day.  MuiU  t. 
Bloomer,  20S 

2.  The  bond  was  payable  on  the  17th 
day  of  May,  1866,  with  interest^  pay- 
able half-yearly,  and  the  money  loaned 
by  the  plaintiff  was  advanced  on  the 
22d  of  May,  1864,  and  it  was  conceded, 
that  on  the  17th  of  May,  1866,  foil  six 
monthflT  interest  was  paid.  In  saeh 
case,  it  will  be  presumed  that  a  proper 
adjustment  was  made,  on  the  pa3pinent 
of  the  interest  for  the  first  six  months 
(in  August^  1864,)  by  an  allowance  for 
the  five  days,  and  in  the  absence  of 
any  proof  in  relation  to  such  previoos 
payment,  the  court  will  not  presume 
that  the  interest  paid  on  the  17th  of 
May,  1856,  was  more  than  was  then 
dueL  u£ 

See  IiQiTBAif  ex,  Foil 


MORTGAGE,  CHATTEL 

1.  The  pTovimons  in  the  Revised  Statutes^ 
relative  to  chattel  mortgages,  have  no 
application  to  a  mortgage,  executed  in 
a  Britash  province,  upon  a  British  ve»- 
seL  It  b  by  the  rules  of  the  common 
law  that  the  validity  of  such  a  mort- 
gage must  be  determined.  Fairhamit 
y.  Bloomfield,  4U 
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%  At  eommon  law,  the  continaftnee  in 
posaesaion  of  a  mort^gor  of  cfaAttels 
IB  not  per  te  evidence  of  a  fraudulent 
intent,  rendering  the  mortgage  void, 
aa  againat  creditors  and  parcliMer^  id, 

8.  It  ia  no  objection  to  the  validity  of  a 
mortgage,  that  it  ia  given  to  cover  fu- 
ture advanoea,  aa  well  aa  a  preaent 
debt  id. 


4.  It  ia  now  aettled  law,  that  a  mortgage 
of  chattela  ia  not  rendered  yoid,  aa 
againat  creditora,  by  a  proviaion  that 
the  mortgagor  ahall  retain  the  poeaea- 
aion  for  a  definite  period.  id. 

5.  Such  a  proviaion  givea  to  the  mort- 
gagor a  legal  and  exclusive  right  of 
poeaeaaion,  during  the  period  ao  limit- 
ed, id. 

6.  Aa  the  mortgagee,  in  thia  caae,  haa  no 
immediate  right  to  the  posaearion,  Ma 
omiadon  to  take  it  ia  not  even  pre- 
aumptive  evidence  of  an  intent  to  de- 
fraud creditors.  id. 

7.  The  poaeeaaory  right  of  a  mortgagor, 
by  force  of  auch  a  proviaion  in  the 
mortgage,  ia  a  proper  aubject  of  a  levy 
and  aeizure.  under  an  attachment  aa 
well  aa  under  an  execution.  id, 

8.  But  if  thia  poaaeasory  right  ia  deter- 
mined while  the  property  mortgaged 
is  atill  in  the  hands  of  the  attaching 
officer,  aa  the  title  of  the  mortgagee 
thereby  becomea  abaolute,  he  haa  an 
immediate  right,  aa  owner,  to  claim 
the  delivery  of  the  property,  and  ita 
further  detention,  under  the  attach- 
ment»  ia  then  an  unlawful  conversion. 

id. 

9.  When  the  attaching  creditor  Ib  the 
aole  plaintiff,  in  the  auit  in  which  the 
attachment  ia  iasued,  and,  aa  auch,  ia 
alone  entitled  to  the  benefit  of  the  pro- 
eeaa,  he  is  bound  to  comply  with  the 
demand  of  a  mortgagee,  who  haa  be- 
come the  abaolute  owner,  for  the  de- 
livery of  the  property,  by  directing 
that  delivery  to  be  made  by  the  at- 
taching officer.  In  auch  a  case,  he  haa 
the  same  power  to  releaae  the  property 
from  an  attachment,  by  auch  a  direc- 
tion, that  he  would  have  to  releaae  it 
firom  an  execution ;  and  by  hia  refusal 
\o  give  the  direction,  he  renders  himr 


sdf  liable  for  the  value  of  the  proper- 
ty, id, 

10.  The  delivery,  to  which  the  mort- 
sa^ee,  as  owner,  is  entitled,  is  uncon- 
ditional, and  he  ia  under  no  obligation 
to  pay,  or  tender  payment  of  the  costs 
and  expenses  of  the  attachments       id, 

11.  Goods,  exempt  by  law  firom  an  exe- 
cution, were  seisea  by  the  sheriff,  unr- 
der  tk  JUfoL  At  that  time,  they  were 
covered  oy  a  mortgage,  payaole  on 
demand,  and  containing  a  clause,  that 
until  default  in  the  payment,  the  mort- 
gagor ahould  remam  in  poaseaaion  of 
the  property.  In  an  action  againat  the 
aheriff,  ne  aet  up,  that  the  title  waaout 
of  the  plaintiff,  and  in  the  mortgagee. 

HMf  that  until  demand  and  failure,  at 
leaat,  if  not  until  poaaeaaion,  the  mort- 
gagor had  a  leviable  interest,  the  aub- 
ject of  execution  and  aale. 

lUld,  that,  aa  between  the  mortgagor  and 
aheriff,  the  property  muat  be  taken  at 
ita  full  value,  without  regard  to  the 
amount  of  the  mortgage. 

Htldt  that  the  ease  does  not  differ  in 
principle,  from  that  where  the  mort- 
gagor is  allowed  to  retain  poaaeauon 
until  a  debt,  payable  at  a  definite 
time,  becomea  due.  IAivct  v.  Otht,  601 

The  ateamboat  Alida  had  been  mortgaged, 
by  aucceadve  morteagea,  to  four  differ- 
ent parties,  defendanta  in  thia  caaeu 
Executions,  upon  judgmenta  obtained 
in  oourta  of  thia  state,  had  been  levied 
upon  her;  and,  also,  attachments  iasued 
from  tribunals  of  the  atate.  She  was 
aubject,  alao,  to  aeveral  admiralty  liena, 
on  which  libela  had  been  filed;  and 
the  marahal  of  the  United  States  had 
aeised  her,  and  waa  advertiaine  her  for 
aale.  The  aame  had  been  done  by  aome 
of  the  mortgaffeea,  and  by  the  aheri£^ 
The  marshal  had  taken  poaaeaaion  un* 
der  proceaa  from  the  IHatrict  Court, 
before  the  present  suit  was  com- 
menced. 

Upon  an  application  for  a  receiver, 

12.  Held,  that  this  court,  in  an  action  by  a 
subsequent  mortgagee  of  the  Alida, 
could  make  no  order  which  would  in- 
terfere with  the  rights  of  the  libellants 
in  admiralty,  who  had  first  sued. 
ThomptMi  V.  Van  VecHten,  618 

18.  That  this  eourt  would  not  attempt  to 
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interfere,  tbrongh  *  reedver  or  other- 
wise, with  the  poflMMioD  of  the  mar- 
shal, taken  unaer  admiralty  proceea. 

uL 

14.  That  this  coort  would  not  interfere  to 
prevent  any  of  the  partien  enforcing 
their  claimi  in  the  bistrict  Court  of 
the  United  States,  much  less  to  inter- 
poae  any  obstructions  to  any  exereise 
of  jurisdiction  by  that  coort  td 


16.  ir<^,also,in  consideration  of  the  rules 
appearing  to  pre?ail  in  admiralty,  that 
it  was  lawful  and  promotive  of  iustice, 
to  appoint  a  receiver  of  the  rights  apd 
Interests  of  all  the  parties  who  had  not 
filed  libels,  in  order  that  such  rights 
and  ioterests  might  be  represented  by 
one  person  in  such  court,  to  whom  any 
surplus  or  remnants  might  be  paid,  if 
such  court  should  see  fit,  and  to  oe  dis- 
posed of  in  the  present  suit  in  this 
court  ieL 


16.  When  a  eomplaint,  filed  by  a  mort- 
eagor,  to  set  aside  a  mortsage,  has 
been  dismissed  upon  pleadings  and 
proof,  he  is  estopped  from  disputing  its 
validity  in  a  suit  against  him  for  its 
forecloeura  Hamiiion  Building  Asto- 
ciatioH  V.  ReynoUk,  671 


1*J.  A  mortgage  toabuilding  association  in 
the  usual  form,  is  a  valid  security  only 
for  the  monthly  payments  stipulated 
to  be  made,  not  for  fines  and  other 
dues.  id. 


18.  A  provision,  in  a  mortgage  given  by 
defendant  to  the  plaintiff,  to  secure 
certain  montlily  payments  to  be  made 
by  him,  as  a  member  of  the  associa- 
tion, to  the  effect  that,  if  defiiult  sliould 
be  made  "  in  the  said  monthly  pay- 
ments for  the  space  of  six  months  after 
they,  or  any  or  them,  should  become 
due,'*  it  should  be  lawful  for  the  asso- 
elation  to  advertise  and  sell  the  mort- 
gaged premises  at  public  auction,  ac- 
cording to  the  statute,  is  equally  a 
bar  to  an  action  brought  within  the 
ux  months  to  foreclose  the  mortgage, 
as  to  a  proceeding  under  the  statute. 
Second  Amtriean  Building  A$9oeiaiion 
V.  FlaU,  676 


KSOLI6ENCS. 

1.  The  rule  that  a  servant  or  agent  ean- 
not  sustain  an  action  against  his  em- 
ployer for  an  injury  sustained  by  reason 
of  the  negligence  of  another  servant  or 
agent  in  the  comm<m  employment,  does 
not  apply  to  the  case  of  a  day  laborer, 
whose  contract  »  only  from  day  to 
day,  and  who,  by  arrangement  of  the 
company,  is  carried  to  and  from  his 
work  BuBBell  y.  Hndton  Biver  B.  R. 
0(K,  S» 


2.  In  such  a  case,  if  an  injury  occurs 
from  the  exclorive  fault  of  an  engineer 
of  the  train  to  such  a  laborer  on  his 
passage  from  his  work,  the  company 
will  be  liable.  The  laborer  is  not  then 
in  the  discharge  of  any  service  which 
his  eontract  with  the  employer  imposes 
upon  him.  id 

Quere,  if  the  rule  is  applicable  where  the 
employment  of  the  injured  servant  is 
wholly  distinct  from  that  of  the  one 
doing  or  caudng  the  injury.  id 

8.  In  an  action  against  a  city  municipal 
incorooration,  to  recov^  damages,  sus- 
tained in  conseauence  of  a  grating  over 
an  area  in  a  sidewalk  being  in  a  de- 
fective or  unsafe  condition,  it  is  not 
enough  to  entitle  the  plaintiff  to  re- 
cover, to  prove  that  the  covering  waa 
insecurely  fastened  at  the  time  of  the 
accident,  and  that  by  reason  thereof, 
and  without  fault  on  his  part,  he  was 
injured.  Notice  to  the  defendant  of 
tlie  defect  or  negligence  of  duty,  in  not 
ascertaining,  and  remedying  it,  mut 
be  shown.  McOiniiy  t.  Jfoyor  of  Ntm 
York,  67i 
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PARTNERSHIP. 
See  AQBBKKXirr,  4,  6L 
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PARTY-WALL 

I.  When  the  owners  of  adjoining  lots,  by 
agreement,  conetrnct  a  wall  partly  on 
each  lot,  for  the  common  support  of 
their  bnildings,  the  wall  so  constructed, 
if  used  as  such  for  twenty  years,  is  a 
party-wall,  in  the  legal  sense  of  the 
term,  and  the  owner  of  each  house  has 
an  easement,  for  its  support,  in  that 
portion  of  the  wall  which  stands  on 
the  adjoining  lot     WitUUr  t.  Stevetu, 

568 

2k  So,  when  the  owner  of  two  adjoining 
lots  erects  a  building  on  each,  with  a 
wall  partly  on  each  lot,  for  their  com- 
mon support,  a  conveyance,  b}'  him, 
of  either  lot,  eonyeys,  with  the  build- 
ing, an  easement  for  its  support  on  that 
part  of  the  wall  which  stands  on  the 
other  lot  id. 

8.  In  all  cases  where  such  an  easement 
exists,  neither  owner  or  oceupant  can 
interfere  with  the  wall,  to  the  detri- 
ment of  the  other,  without  his  as- 
sent id, 

4.  But  where  such  a  common  wall  is 
erected  by  tenants  for  years,  although 
it  may  be  a  party-wall,  as  between 
themselves,  it  creates  no  easement 
binding  on  the  owner  of  the  reversion 
in  fee,  that  can  prevent  such  owner, 
when  the  term  expires,  from  dealing 
with  his  property,  as  if  no  such  wall 
had  been  erected.  id, 

6.  The  legal  rights  of  a  grantee  of  a  re- 
▼ersloner  are  exactly  uie  same.        id 


PLEADING. 

1.  A  complaint,  that  a  party  "  made"  his 
promissory  note  in  writing,  that  the 
other  defendants  "  endorsed  it  in  blank, 
and  the  same,  so  endorsed,  was  de- 
livered to  the  plaintiff,  who  now  holds 
and  owns  the  same,"  imports  that  the 
maker  delivered  it  to  the  paj^ees,  and 
the  last  endorser  to  the  plamtifit  Bur- 
rail  V.  J)dgrooi,  879 

%  The  fact,  that  a  defendant's  answer 
denies  the  receipt  of  notice  of  protest, 
does  not  make  a  notary's  certificate  of 


the  iisct  of  service  inadmissible  as  evi- 
dencei  id, 

8.  When,  to  an  action  on  a  note,  usury  is 
set  up  in  the  answer,  without  its  being 
stated  whether  it  is  set  up  as  a  defence 
or  counter  claim,  it  will  be  deemed  to 
be  set  up  as  a  strict  defence,  and  that 
only,  and  the  answer  will  not  be  taken 
to  be  true,  merely  because  it  is  not  re- 
plied ta  ul 

4.  The  code,  in  defining  the  requidtes  of 
an  answer,  has  abolished  the  general 
issue,  as  formerly  understood,  and  has, 
therefore,  abolished  the  rules  that  for- 
merly prevailed,  as  to  the  matter  that 
mig^t  oe  given  in  evidence  under  that 
plea. 

6.  The  only  effect  of  a  general  or  special 
denial  of  the  allegations  of  a  complaint^ 
is  to  oast  the  burden  of  proof  upon  the 
plaintiff;  but  when  that  proof  is  given, 
no  evidence  of  a  defence,  not  set  up  in 
the  answer,  can  be  received.  Texitr 
y.  Oimin,  889 

6.  Under  the  Code,  it  is  sufficient  as  a 
pleading,  in  justifying  under  the  judg- 
ment or  final  determination  of  an  of- 
ficer, or  a  court  of  special  jurisdiction, 
to  state  that  such  judgment  or  deter- 
mination was  duly  made.  It  is  only 
when  such  allegation  is  controverted 
that  the  officer  must  establish  at  the 
trial  the  facts  conferring  jurisdiction. 
Willit  V.  JBtnmmeyer,  447 

7.  In  an  action  for  assault  and  battery, 
the  defendant  will  not  be  permitted  to 
put  in  an  answer  which  aamits  the  as- 
sault and  battery,  and  merely  alleffea 
that  there  was  provocation,  which 
should  miUgatedamages.  The  real  char^ 
aoter  of  the  transaction,  and  any  mat* 
ter  which  can  properly  mitigate  dam- 
ages, may  be  shown  on  the  assessment 
of  damages,  on  a  default  to  answer. 
8altu9  y.  Kipp,  646 

8.  A  statement  of  the  tenor  and  effect  of 
the  words  complained  of,  in  an  action 
for  slander,  is  bad  pleading.  The 
words  s^ken  should  De  stated.  Fct' 
tytk  y.  JUbitstofi,  668 

9.  A  complaint  containing  several  causes 
of  action,  all  of  which  belong  to  one  of 
the  olasBes  named  in  seotloa  167  of  the 
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Code,  and  Affeei  aU  of  the  parties  to 
tlie  action,  and  do  not  require  separate 
places  of  trial,  cannot  be  demarred  to, 
on  the  ground  that  such  causes  of  ac- 
tion are  improperly  united,  merely  be- 
cause they  are  not  separately  stated. 
In  such  a  case  the  remedy  Is  a  motion, 
that  the  complaint  be  made  more  de- 
finite and  certain,  so  as  to  show  on  its 
£sce,  clearly  and  precisely,  what  dis- 
tinct part  of  it  is  relied  upon  as  con- 
stituting a  separate  cause  of  action. 
Hm'mn  t.  Baynad^  656 

10.  A  complaint,  in  an  action  by  a  mar- 
ried woman,  which  states,  that  a  pas- 
senger carrier  undertook  to  carry  her 
and  her  baggage  from  Califoroia  to 
New  York ;  that  the  baggage  was  her 
separate  property,  and  was  stolen  on 
the  passage,  is  good  in  substance^  If 
further  particuUrs,  as  to  the  time  or 
manner  of  her  acquisition  of  the  bag- 
gage, as  separate  property,  or  to  show 
It  to  be  such,  are  material,  the  remedy 
Ib  by  motion,  under  section  160  of  the 
Coc(k  The  defect,  if  any.  cannot  be 
reached  by  demurrer.  Her  husband 
is  not  a  neoessary  party  to  such  an  ac- 
tion. 8fiu  ▼.  Aeeeuory  TVanaU  Com- 
pany, 662 

11.  When  the  answer  to  a  complaint^  in 
an  action  of  slander,  denies  each  and 
every  allegation  of  the  complaint,  and 
also  justines,  by  alleging  that  the 
plaintiff  was  guilty  of  the  misconduct 
which  the  words  impute,  the  court 
will  not,  on  motion,  direct  one  of  the 
defences  to  be  stricken  out,  nor  coerce 
the  defendant  to  elect  between  them, 
and  rely  on  one  alone.  Especially, 
this  will  not  be  done,  when  the  defend- 
ant swears  that  the  answer  is  true,  for 
it  may  be  true,  that  he  did  not  speak 
the  words  charged,  and  that  the  plain- 
tiff committed  the  offence  they  impute. 
His  right  to  justify  does  not  depend 
upon  his  admitting  the  speaking  of 
words  which  he  never  did  speak.  The 
right  is  absolute  to  set  up  as  many  de- 
fences as  he  may  have;  OrmAtf  v. 
DouffUu,  665 

12.  A  complaint  upon  a  promissory  note 
against  maker  and  endorser,  is  not  suf- 
ficient, under  section  162  of  the  Code, 
if  it  fails  to  aver  that  the  maker  made 
the  note,  and  that  the  endorser  en- 
dorsed it^  although  the  complaint  con- 


tains a  copy  of  the  note  and  of  lis 
endorsements.  An  averment  that  a 
note  was  protested,  is  not  eauivalent 
to  an  averment  that  it  was  only  pre- 
sented for  payment  to  the  maker, 
and  payment  was  refused.  Priet  v. 
liedcm^  670 

13.  In  an  action  by  a  bnilding  ■ssoelstion, 
against  one  of  its  memben^  to  recovw 
monthly  dues,  in  arrcar,  it  is  no  defence 
that  the  association  is  a  "  moneyed  in- 
corporation," within  the  provisions  of 
the  Reviwd  Statutes^  and  that  its  char- 
ter, as  such,  had  become  void  before 
the  commencement  of  the  action,  from 
its  fsilure  to  ooiaply  with  tiie  pro- 
visions of  sections  29, 80  and  81,  of  the 
stotutei  (1  R.  S.,  586.)  MeehmM 
BwUdimg  AttoeifoUon  T.  Asmns,     676 

1 4.  A  cause  of  action,  to  restrain  some  of  the 
part  owners  of  a  vessel  from  disponng 
of  her,  in  derogation  of  the  rights  of 
other  part  owners,  being  the  pUintiffis, 
cannot  be  joined  with  a  cause  of  action 
for  the  hire  of  the  veeseL  Co$Ur  v. 
Ilew  York  and  JSrie  R  B,  Co.,        677 

15.  In  an  action  against  several  for  a  debt 
due  by  them  as  partners^  one  of  them 
set  up  as  a  counter-claim,  a  claim  for 
damages  sustained  by  him,  by  alleged 
misconduct  of  the  plaintiffs,  in  Uie 
management  of  his  afEsirs  under  an 
agency  formerly  held  by  them  from 
him. 

Ueld,  that  this  counterclaim  was  bad, 
because— 

1st.  If  the  demand  were  regarded  ss 
based  on  contract  it  was  a  fatal  defect, 
that  there  was  no  mutuality  between 
the  two  contracts^  and  so^  demand 
was  due  to  Bloomer  alone: 

2d.  If  it  were  deemed  to  be  based  upon 
tort,  then  it  was  not  connected  with 
the  subject  of  the  plaintifly  action. 
Peabodjf  V.  Bioomgr,  678 

16.  Certain  stockholders  in  a  corporation 
brought  an  action  to  recover  from  a 
person  employed  by  the  corporation, 
as  its  agent,  moneys  reerivea  by  him 
in  the  course  of  such  ageney. 

Heldf  on  demurrer  to  the  complaint,  that 
it  was  bad,  for  want  <^  an  averment, 
that  the  corporation,  by  its  officers, 
had  refused  to  bring  an  action.  Kai*- 
<krinU  ▼.  ^orrtsM,  689 
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17.  in&en  a  defendant  sets  up,  as  a  eounter* 
elaim,  a  note  made  by  the  plaintiff, 
payable  to  a  third  person,  and  endorsed 
to  the  defendant,  the  answer  must  aver 
such  endorsemeot  to  have  been  made 
before    the   action  was   conmienced. 


Van  VaUfi  y.  Lapham, 


689 


18.  The  fact  that  the  answer  states  such 
note  to  be  a  "  counter-claim  and  cause 
of  action  existing  against  the  plaintiff, 
at  and  before  the  commencement  of 
the  action,"  is  not  enough  to  show  that 
it  previously  belonged  to  the  defend- 
ant The  plaintiff  has  a  right  to  re- 
quire the  answer  to  be  so  full  and 
precise,  that  he  may  know  whether 
the  defence  is  to  involve  a  disputed 
question  of  fact,  or  to  depend  solely  on 
a  question  of  law.  id. 

19.  Where  a  demurrer  is  interposed  to  a 
complaint  under  the  6th  sub.  of  section 
144  of  tlie  Code,  the  true  rule  is,  that 
such  a  demurrer  applies  only  to  such 
defects  as  would  render  the  count  bad 
on  general  demurrer  at  law,  or  bad  for 
want  of  equity  in  chancery.  Qraham 
v.  Camuianf  697 

20.  The  complaint,  therefore,  to  be  oyer> 
thrown  by  such  demurrer,  must  present 
defects  so  substantial  in  their  nature, 
and  so  fiEital  in  their  character,  as  to 
authorize  the  court  to  say,  taking  all 
the  facts  to  be  admitted,  that  they  fur- 
nish no  cause  of  action  whatever,    id. 

21.  Where  the  demurrer  admits  facts 
enough  to  constitute  a  cause  of  action, 
the  complaint  will  be  sustained ;  and 
if  the  defendant  requires  a  greater  de- 
gree of  certainty  than  is  found  in  the 
complaint,  he  must  seek  his  relief  by  a 
motion  under  the  Code,  that  the  plead- 
idt^  be  made  more  definite  and  cer^ 
tain.  id. 

See  Action,  9. 

Complaint,  1,  2,  8. 


PLEDGS. 

L  When  there  is  an  implied  authority 
to  sell  personal  property  pledged  as 
collateral  security  for  the  payment  of 
a  debt,  the  sale  to  be  valid  must  be 
public,  and  be  preceded  by  a  demand 
of  payment  and  by  a  reasonable  noUea 


of  the  lame  and  place  of  aalei    WkkUr 
▼.  Ifewbould,  29 

2b  But  there  is  no  implied  authority  to 
sell  when  the  collateral  security  con- 
osts  only  of  the  promissory  notes  of 
third  persons.  The  only  authority 
which,  when  the  contract  is  nlent, 
then  passes  to  the  creditor,  by  impli- 
cation, is  to  reimburse  himself  by  the 
collection  of  the  notes^  if  the  debt  is 
unpaid  at  its  maturity.  uf. 

8.  H^ld,  in  the  principal  ease,  that  a  sale 
made  by  the  defendant  of  certain 
promissory  notes,  placed  in  his  hands 
oy  the  plaintiffs  aa  collateral  security 
for  the  repayment  of  a  loan,  was  void, 
"not  only  aa  irregular  but  as  made 
without  authority.  id. 

4.  Held,  therefore,  that  the  plaintiff  was 
entitled  to  judgment  for  the  balance 
collected  upon  the  notes  beyond  the 
amount  of  the  loan.  id. 
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1.  Whai  the  jndgment  of  diToree  ^eM 
the  mm  to  be  pud  m  permanent  ali- 
mony, without  prejadice  to  the  right 
of  the  plaintiff,  on  a  ehange  of  circom- 
ataneee,  to  apply  for  an  increased  al- 
lowanee,  men  an  apptication  will  not 
be  granted  merely  because  her  ez- 
peoaea  have  been  increased,  by  the 
addition  to  her  family  of  a  person, 
whom  the  defendant  is  nnder  no  obli- 
gation to  support,  although  his  ability 
topaymayhaTe  been  improred  sob- 
sequent  to  the  judgment  BaUied  t. 
HakUd,  659 


2.  When  the  plaintiff  gires  notice  of  a 
motion  for  judgment,  on  account  of 
the  friyolousnesB  of  the  answer,  the 
defendant,  if  the  time  to  amend  has 
not  expired,  may  amend,  as  a  matter 
of  course.  Service  of  the  amended 
answer  before  the  time  specified,  in 
the  notice  for  hearing  the  motion,  will 
be  an  answer  to  It   ^urraU  t.  Moore, 

664 

8.  Such  a  motion  is  a  summary  demurrer, 
within  the  meaning  of  the  proviaion 
of  the  Code,  which  allows  a  pleading 
demurred  to,  to  be  amended  as  a  mat- 
ter of  course.  tdL 

4  If  the  amendment  is  thought  to  haTe 
been  made  for  the  purposes  of  delay, 
the  remedy  is  a  motion  to  set  aside 
the  amended  pleading.  mC 


IS,  An  answer  which  denies  that  the  en- 
dorser of  a  note  received  due  notice 
that  payment  of  it  had  been  demanded 
and  refused,  does  not  make  a  notary's 
certificate  of  the  facts  inadmissible  as 
evidence,  although  the  answer  be  veri- 
fied. To  produce  that  result,  an  a%S- 
davit  must  be  annexed  to  the  answer, 
denying  the  receipt  of  notice  of  non- 
payment. An  answer  containing  such 
a  denial,  would  not  satisfy  the  statute. 
An  answer,  like  a  plea  before  the 
Code,  performs  only  the  office  of  a 
pleading,  and  whatever  its  allegations, 
does  not  affect  the  question  as  to  the 


nature  of  the  evidence  admissible  to 
establish  controverted  facta.  Arnold 
T.  Boek  Biwer  Valley  Union  R.  JL  Co, 

Hon 

6.  An  appeal  from  a  judgment  to  the 
General  Term  only  brings  under  re- 
view the  questions  of  law  raised  at  the 
trial,  and  the  exceptions  there  taken. 
It  brings  the  facts  and  evidence  under 
eonsideration,  no  further  than  is  necea- 
sary  to  raise  the  questions  of  law. 
Marqttart  v.  La  Forge,  659 

7.  Such  an  appeal  wiU  not  present^  for 
review,  an  order  of  the  Special  Term, 
denying  a  motion  for  a  new  trial, 
made  on  the  ground  that  the  verdict  Is 
against  evidence.  If  the  party  wiahea 
to  raise  that  question  in  the  General 
Term,  he  should  apptsal  from  the  order 
denying  a  new  triaJL  id. 

8.  Notice  of  a  motion,  under  the  last 
sentence  of  section  282  of  the  Code^ 
need  not  be  given  to  the  appellantra 
sureties;  it  is  enough  that  it  is  given 
to  the  owner  of  the  judgment  appealed 
from.     Livingeion  v.  Roberts,  680 

9.  On  appeal,  the  respondent  may  ex- 
cept to  the  sureties  in  the  undertak- 
ing, within  ten  days  after  it  is  filed, 
though  more  than  ten  days  have 
elapMd  after  a  copy  of  it,  and  the 
notice  of  appeal,  were  served.  Web- 
ater  v.  SUeene,  682 


ArruL 

la  When  a  fordgn  state  is  the  plaintiff, 
an  undertaking  accompanying  an  order 
of  arrest,  signed  and  acknowledgipd  by 
its  rendent  minister,  on  the  part  of 
the  plaintiff,  is  a  valid  undertaking 
within  the  provisions  <^  the  Code. 
JUpMie  of  Mexico  v.  De  Arangoix,  634 

11.  A  person  who  has  received  m<»ey  in 
a  fiauciary  capacity  is  liable  to  be  ar- 
rested, although  it  IS  not  stated  that  he 
had  embezzled  or  fraudulently  misap- 
plied the  sum  claimed  in  the  action,  id, 

12.  When  an  order  of  arrest  Is  founded 
on  extrinsio  frets,  wholly  unconnected 
with  the  right  of  the  plaintiff  to  main- 
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tain  the  action,  the  burden  of  proof, 
when  a  motion  to  vacate  the  orcier  is 
made,  rests  upon  the  plaintiff;  and  if 
the  facts  are  poeitively  denied,  and  the 

anestion,  upon  the  whole  eyidence,  of 
le  defendant's  liability  to  the  arrest, 
remains  in  doubt,  he  is  entitled  to  his 
discharge.  But  when  the  facts  relied 
on  in  support  of  a  motion  to  Yacate  an 
order  of  arrest  constitute  a  defence  to 
the  action,  that,  if  proved,  would  bar 
a  recovery,  the  buraen  of  proof  is  on 
the  defendant,  and  if  he  fail  to  satisfy 
the  court  that  the  defence  will  certain- 
ly be  established  on  the  trial,  the  ap- 
plication for  his  discharge  will  be  de- 
nied. idL 

18.  The  court  has  no  right  to  say,  where 
the  evidence  is  conilicUng  and  doubt- 
ful, that  the  plaintiff  cannot  recover, 
when  it  is  solely  upon  the  truth  of  this 
proposition  that  a  motion  to  vacate  an 
order  of  arrest  is  founded.  id. 


Attachment 
See  ARAomaorr. 


Attcmey. 

14.  When  a  responsible  attorney  appears 
for  a  party,  the  court  will  not  ordina- 
rily inquire  into  the  &ct  whether  he 
was  actually  authorized  to  appear  or 
not  RepuUie  of  Mexico  t',  be  Aran- 
ffoiz,  643 

15.  To  warrant  such  an  inquiry,  circum- 
stances must  be  shown  calculated  to 
raise  a  suspicion  of  fraud,  or  of  an  at- 
tempt to  impose  upon  the  adverse 
party,  or  to  abuse  or  pervert  the  pro- 
cess of  the  court.  id. 


Bill  of  Exccptione. 
See  ExGimoin. 

BiU  of  Particular. 

16.  After  a  dissolution  of  a  partnership, 
and  an  action  brought  by  the  partner 
entrusted  with  the  settliug  of  tlie  bus- 
iness, aeainst  his  copartner  for  an  ac- 
count, the  court  will  not  order  a  general 


bill  of  the  particulars  of  the  plaintiff*! 
claim  to  be  furnished.    Depew  v.  Leal, 

668 

17.  When  the  complaint  states  claims 
not  evidenced  by  the  books  of  the 
firm,  and  partieulan  of  such  clahna 
are  sought,  the  application  should  be 
special,  and  directed  to  the  specific 
transactions  of  which  particulars  are 
sought,  and  the  moving  affidavits 
should  state  the  grounds  creating  the 
necessity,  or  Ciftablishing  the  propriety, 
of  granting  the  application.  id. 


Ccmmieeum. 

18.  Chi  the  execution  of  a  commission^ 
the  parties  have  a  right  to  appear  by 
counscL 

Cross-interrogatories  cannot  be  with- 
drawn unless  by  mutual  consent 

A  witness  cannot  shield  himself  from  an- 
swering a  cross-interrogatory  by  a  ref* 
erence  to  his  previous  answer  to  a  di- 
rect oncL     Union  Bank  v.  Torrey,  626 


ComplainL 

19.  A  complaint  will  not  be  set  aside, 
although  neither  that  nor  the  copy 
served  was  folioed  as  reauired  by  rule 
41,  if  retained  twelve  days,  without 
objecting  to  the  defect  Such  accept- 
ance, and  delay  to  object,  waive  tne 
defect  Chatham  Bank  v.  Van  Veghten, 

628 

See  Complaint,  1. 


Contempts 

20.  When  the  incipient  proceedings  to 
punish  a  party  as  for  a  contempt,  is  an 
order  to  show  cause  "  why  he  should 
not  be  punished  for  the  alleged  con- 
tempt," and  the  contempt  is  denied,  it 
is  not  essential  to  the  validity  of  any 
final  order  that  may  be  made,  that  in- 
terrogatories should  be  filed.  Wateon 
V.  FttuimmoHM,  629 

21.  If  a  reference  be  ordered  to  ascertain 
and  report  the  testimony  and  the  facta^ 
and  both  parties  appear  before  the 
referee  ana  submit  evidence,  tiie  de- 
fendant cannot  object^  on  the  final  hear- 
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ing  upon  the  report,  that  do  interroga- 
tories had  been  nied  and  answered,  id, 

22.  In  proeeedingssapplementary  to  ex- 
ecution, the  judgment  debtor  cannot 
be  punished,  as  for  a  contempt,  for  re- 
fusing to  deliyer  his  property  to  the 
receiver,  when  the  order  appointing 
the  receiTer  does  not  eontam  such  a 
direction,  and  no  subsequent  order  to 
that  effect  has  been  madeL  id, 


CoiU, 

25.  When  an  action  has  been  twice  tried, 
the  jury  disagreeing  on  the  first  trial, 
and  finding  for  the  plaintiff  on  the 
second,  and  a  new  trial  is  granted  to 
defendant  on  condition  that  he  "  pars 
the  costs  of  the  second  trial," — atl  he 
is  bound  to  pay  is  the  costs  of  the 
term  at  which  the  second  trial  was 
had.  He  is  not  bound  to  pay  the  fees 
of  plaintiff's  witnesses  for  attending 
at  a  terra,  or  drcuit,  intennediate  to 
those  at  which  the  two  trials  were 
had.  MeQuader.N.r.and£rieILR 
Co.,  618 

24.  Nor  should  he  be  required  to  pay  the 
amount  of  any  per  centage  that  may 
have  been  allowed  to  the  plaintiff,  on 
the  cominc  in  of  the  verdict  Tbht  is  to 
be  granted  to  the  party  who  recovers 
final  judgment:  not  to  ooth  parties^  as 
might  happen  if  treated  solely  as  a 
compensation  for  the  labor  and  ex- 
penses of  a  trial  It  is  not  to  be 
allowed  but  once.  When  granted,  it 
is  allowed  to  the  prevailing  party  by 
way  of  indemnity  for  his  expenses  in 
the  action;  and  as  well  for  expenses 
in  one  stage  of  the  action  as  in  any 
other,  down  to  the  entry  of  judg- 
ment uL 

26.  A  general  asdgnee,  foir  the  benefit 
of  creditors,  is  a  trustee  of  an  express 
trust  If  he  fiiils,  In  an  action  brought 
by  him  as  such  assignee,  to  recover  a 
debt  claimed  to  be  owing  from  the  de- 
fendant to  his  asdgnor,  he  cannot  be 
charged  personally  for  the  costs,  unless 
the  court  specially  so  orders,  on  the 
ground  of  his  mismanagement  or  bad 
faith  in  such  action.  The  costs  are 
chargeable  upon,  and  collectable  out 
of  the  assigned  estate.  CfuHHingham 
T.  MeOregor,  648 


26.  The  nme  rule  of  Kalnlity  for 
applies  to  him  that  is  applicable  to  ex 
ecutors  or  administrators.  id 

27.  It  is  not  bad  fiiith  to  prosecute  a  smt 
against  the  only  reflponrible  debtor  of 
the  assignor,  without  having  funds  to 
pay  the  costs  of  it,  if  unsuccessful,  if 
the  plaintiff  believes,  and  haa  good 
reason  to  believe,  that  he  is  justly  en- 
titied  to  recover.  id 

2&  Whether  the  costs  of  a  pluntiff  "  for 
all  proceedings  before  notice  of  trial,* 
shaU  be  $7  or  $12,  depends  solely  upon 
the  nature  of  the  action,  and  not  at  all 
upon  the  £sct  whether  an  answer  is^ 
or  is  not  put  in.  (Code,  section  807, 
sub.  1.)     vandte  v.  Ojjfilvie,  658 

29.  After  the  cause  had  been  two  terms 
on  the  calendar  on  the  plaintiff^s  no- 
tice, he  moved  out  of  court  on  a  five 
days'  notice,  and  obtained  judgment^ 
on  account  of  the  frivolousness  of  the 
answer,  ffeld,  that  he  could  not  tax 
$10  a  term  for  either  of  those  tenna.  isL 


SO.  A  plaintiff  who  sdes  in  a  court  of 
cord,  in  an  action  arising  on  contract, 
and  for  the  recovery  of  money  only, 
and  proves  contested  demands,  whien, 
with  those  established  by  the  defend- 
ant, exceed  $400  in  amount,  is  en- 
titied  to  costs  as  a  matter  of  course 
if  he  recovers  any  sum  whatever.  A 
justice  of  the  peac^  has  no  jurisdiction 
of  such  an  action,  within  the  meaning 
of  sub.  8  of  section  804  of  the  Code, 
Stilvfell  T.  Staple*,  691 

81.  Demands  contested  by  the  pleadings^ 
are  "  proved,**  witMn  the  meaning  of 
that  word,  as  used  in  section  64,  sua  8, 
if  admitted  at  the  trial  The  admis- 
sion at  the  trial  dispenses  with  other 
evidence,  and  is  itself  the  prooC  on 
which  the  justice  acta  id 

82.  A  plaintiff  is  not  required  to  com- 
mence an  action  in  a  lUstieeV  court, 
and  prove  demands,  which,  with  those 
proved  by  the  defendant*  shall-  exceed 
$400,  ana  ti^en  be  dismisBed,  as  a  ne- 
cessary preliminary  to  suing  in  a  court 
of  record.  It  is  enough  to  entitle  him 
to  costs,  that  the  fiscts,  as  proved  in  a 
court  of  record,  establish  it  to  be  one, 
of  which  a  justice  of  the  peace,  by  §  64» 
has  no  jurisdiction.  id 
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S8.  An  EDBwer,  eontaining  a  eonnter- 
«laim,  is  not  demurrable,  because  it  is 
not  an  answer  to  Uie  whole  of  the 
plaintiff's  cause  of  action.  Alien  ▼. 
Ma$Hn$,  882 

84.  The  Ck)de  prescribes  no  riile,  bv  which 
to  determine  the  sufficiency  of  an  an- 
swer containing  a  counter-claim,  ex- 
cept that  it  must  state  facts  sufficient 
to  constitute  a  good  cause  of  action,>in 
&vor  of  the  defendant  and  against  the 
plaintiff,  and  that  it  be  one  of  the  sev- 
eral causes  of  action  defined  by  section 
ISO  of  the  Code.  .     id 

See  Plbadino. 


Dqxmiin  CourL 

85.  When  a  plaintiff,  against  whom  a 
judgment  has  been  recovered,  appeals 
from  it  to  the  General  Term,  end,  on 
appealing,  deposits  $260  instead  of  gi  v- 
ing  the  undertaking  reouired  by  the 
C^e,  and  the  judgment  is  affirmed  by 
the  General  Term,  and  also  by  the 
Court  of  Appeals,  on  an  appeal  to  the 
latter,  and  pending  the  latter  appeal 
the  money,  so  deposited,  is  laet>  stolen, 
or  embezzled,  without  any  act  of  the 
respondent  contributing  to  produce 
that  result,  the  loss  Ib  that  of  the  de- 
positor, as  between  him  and  the  re- 
spondent   ParwM  r,  JVovts,         650 

88.  The  court  will  not  direct  the  amount 
of  the  deposit  to  be  deducted  from,  nor 
the  iudgment  satisfied  on  payment  of 
the  balance^  or  difference.  id. 


87.  The  mere  (act  that  another  action  for 
the  same  cause  has  been  brought  in 
another  state  or  country,  furnishes  no 
reason  for  the  discontinuance  of  that 
previously  commenced  in  this  court 
JUpublie  o/MexieQ  v.  J)e  Arungoiz,  648 


SxeeuHan, 

88.  Executions^  to  be  yalid,  need  not  state 
the  time  or  place  of  vheir  return.  Fake 
T.  £dfferton,  681 


39.  One  against  the  body  may  issue  short 
of  sixty  days,  after  the  return  of  one 
against  property.  The  former  need 
not  recite  nets  showing  the  right  to 
arrest  a  defendant  id. 

40.  It  is  enough  that  he  was  held  to  bail 
by  a  valid  order  which  continues  in 
force,  id, 


Irrtffularity, 

41.  In  an  action  of  assault  and  battery, 
in  which  the  defendant  has  given  no- 
tice of  appearance  before  the  time  for 
answering  has  expired,  it  is  irregular 
to  apply  ex  parte,  and  without  notice, 
for  an  order  that  plaintiff's  damages 
be  assessed  by  a  jury.  Salttu  v.  Kipp, 

646 

42.  The  verdict  of  a  jury  on  the  execution 
of  a  writ  of  inquir}^  by  the  sheriff  of 
the  city  and  county  of  New  York,  to 
assess  a  plaintiff's  damages,  on  defend- 
ant's failure  to  answer,  will  not  be  set 
aside  for  irregularity  merely  becauBO 
the  persons  summoned  as  jurors  were 
not  on  the  list  of  jurors  selected  by  the 
eommisaoners  of  jurors,  no  objection 
having  been  made  on  executing  the 
writ,  and  it  not  appearing  that  the 
persons  were  not  nt  and  competent 
jurorsw    Jenninge  v.  Aeten,  695 

48.  Nor  because  the  complaint  was  read 
in  evidence  to  the  jui^,  it  not  appear- 
ing that  it  was  offered  for  any  specific 
purpose,  for  which  it  could  not  proper* 
ly  be  read.  id, 

44.  Nor  on  account  of  the  excess!  veness  of 
damages,  when  the  evidence  on  which 
the  verdict  was  rendered  is  not  dis- 
closed by  the  affidavits  on  which  the 
motion  was  made.  id. 


Irrelevant  Matter, 

45.  New  matter  in  an  answer,  which,  al- 
though it  may  constitute  a  good  cause 
of  action,  is,  palpably,  no  defence, 
eitiier  total  or  partial,  nor  a  counter- 
claim as  defined  by  the  Code,  may  be 
struck  out  on  motion,  as  an  irrelevant 
defence.    Kurtz  v.  M^Omrtj  660 
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J'udgmtnL 

46.  When  two  penons  are  sued  together, 
on  a  contract,  which  on  its  face  is  their 
joint  contract,  but  which  at  all  times 
was,  in  legal  effect,  the  contract  of 
only  one  of  them,  a  judgment  may  be 
rendered  against  the  latter,  in  (avor  of 
the  plaintUf,  and  against  the  plaintiff, 
in  favor  of  the  other  defendant  Claf- 
lin  V.  ButUrfty,  827 

47.  Under  the  Ck>de,  the  plaintiff  is  not 
obliged,  in  an  action  against  several, 
as  joint  contractors,  to  establish  the 
contract  against  all  of  them,  in  order 
to  recover  against  any  of  them.        id. 


JuntdHetum. 
See  JuBDDicnoN. 


IA»  PendenM. 

48.  The  court  has  no  power  to  order  a  lu 
pendens  to  be  taken  from  the  files  of 
the  court,  which  is  in  proper  form,  and 
has  been  filed  in  an  action  in  conform- 
ity with  the  provisions  of  the  statute. 
FraU  V.  Hoetg,  681 

49.  Although  an  injunction,  which  has 
been  granted,  and  which  restrained 
the  defendant  firom  disposing  of  the 
real  estate  sought  to  be  cnarged  by  the 
action,  has  been  dissolved,  on  the  de- 
fendant's depositing  in  court  a  specific 
sum  of  money,  as  security  for  the  pay- 
ment of  any  judgment  the  plaintiff 
might  recover ;  the  lie  pendene  will  not 
be  ordered  to  be  taken  from  the  files  of 
the  court,  notwithstanding  its  contin- 
nance  may  defeat  a  contract  for  the 
sale  of  the  real  estate,  which  the  de- 
fendant may  have  made  after  the  in- 
junction was  dissolved.  A  plaintiff 
may  give  actual  notice  of  his  claim  to 
any  person  who  contemplates  purchas- 
ing, and  he  tiay  give  such  a  notice  as 
the  statute  authorizes^  id. 


Ordere, 

60.  An  order  for  a  bill  of  particulars,  and 
a  stay  of  proceedings  until  the  bill  is 
fumiuied,  no  longer  operate,  per  ee,  to 
enlarge  the  time  to  plead.    The  only 


way  in  which  saeh  an  ezteDSMm  can 
be  procured,  is  bv  an  order  expressly 
granting  it,  founded  on  proper  afBda- 
TiU     Piatt  V.  Tmmeend,  668 

61.  A  decision  at  Special  Term  oYernii 
ing  a  demurrer  to  a  complaint,  and 
giving  leave  to  answer,  is  an  order 
and  not  a  judgment,  while  the  privi- 
1^^  given  to  answer  is  continuing. 
Ford  V.  Twmer,  684 

62.  A  decinon  of  the  General  Term, 
which  merely  afiSrms  such  order,  ul, 
itself,  an  order,  when  the  complaint 
is  one  on  which  the  court  must  subse- 
quently decide  at  Special  T«rm  what 
is  the  nature  and  extent  of  the  relief 
to  be  granted.  id, 

68.  An  appeal  from  such  a  General  Term 
decision,  accompanied  with  the  under- 
taking prescribed  by  section  334  of  the 
Code,  does  not  stav  proceedings  on  Uie 
part  of  the  plaintiff  An  application 
for  a  stay,  in  sueh  a  case,  and  under 
such  circumstances^  should  be  denied. 

id 

Pariiee. 

64.  A  republic,  acknowledged  as  such 
by  our  own  government,  is  an  inde- 
pendent sovereign  power,  and,  there- 
fore, a  state  just  as  certainly,  and  in 
the  same  sense,  aa  a  monarehy,  lim- 
ited or  abeolutft  RepiM%e  of  Mexieo 
▼.  De  Arangoie,  684 

66.  A  state  is  a  moral  person,  having  an 
understanding  and  a  wiU,  capable  of 
possessing  and  acauiring  ri^ts,  and 
of  contracting  ana  fulfilling  obliga- 
tions^ td 

66.  As  a  state  is  a  person  possessing  rights 
which  the  law  defines  and  may  enforce, 
its  competency  to  aa«ert  those  rights 
in  a  court  of  jnsdee,  in  eveir  country 
where  their  assertion  may  be  neces- 
sary inevitably  follows.  It  has  the 
same  right  to  sue  for  the  recovery  of  a 
debt  as  an  individual  ei^editor,  and  the 
same  right  to  sue  by  its  appropriate 
name,  that  which  dedgnates  its  oeing 
and  character  as  a  state,  as  a  fiireign 
corporation  by  its  corporate  name. 
The  denial  of  this  right  to  a  foreign 
state,  acknowledged  as  sueh  by  our 
own  government^  and  with  whom  ve 


IKDEX. 


783 


•re  at  peaee,  ironld  be  a  grave  snbject 
of  remoDfltrance  and  oomplalDt,  and 
might  eyen  be  deemed  a  just  cause  of 
war.  U 

51,  When  the  accredited  minister  of  a 
foreign  state  declare  that  he  is  acting 
under  the  authority  of  his  goyernment, 
no  court  of  justice,  nor  even  the  goy- 
emment  to  which  he  b  accredited,  can 
rightfully  demand  a  copy  of  his  instruc- 
tions. jKepublie  of  Mexico  y.  De  Ar- 
angou,  643 

58.  In  an  action  against  several,  for  the 
specific  performance  of  their  joint  con- 
tract, to  purchase  real  estate  of  the 
plaintiff,  and  secure  a  part  of  the  price 
t>y  their  bond  and  mortgage,  payable 
at  a  future  day,  all  of  Uiem  must  be 
served  with  the  summons,  or  appeal 
in  the  action,  to  enable  the  court  to 
render  a  judgment  which  will  be  a 
complete  determination  of  the  contro- 
versy.    Powell  v.  Ilneh,  666 

59.  If  brought  to  trial,  upon  the  answers 
of  a  part  of  the  defendants  only,  when 
the  others  have  not  been  served  with 
process,  or  appeared  in  the  action,  tlie 
court  will  not  permit  the  trial  to  pro- 
ceed. mL 

60.  Four  persons,  joint  owners  of  a  ves- 
sel, leased  her,  and  two  of  them  after- 
wards brought  suit  for  the  hire. 

ffeld,  1st.  That  a  legal  action  could  only 
be  sustained  by  all  four  suing  together. 

2d.  That  fewer  *than  all  might  proceed 
upon  equitable  rights^  and  enforce 
them  in  equity. 

Sd.  That  to  entitle  themselves  to  do  so, 
they  must  show  in  their  complaint 
facta  which  excused  them  from  join- 
ing the  other  co-owners  as  plaintiffs, 
and  in  such  case  must  join  them  as  de- 
fendants, unkse  it  be  snown  that  they 
had  ceased  to  have  any  interest  in  the 
matters  in  controversy.  Co9ter  v.  Aim 
York  and  Erie  RaUroai  Co,,  677 

6L  The  complaint  averred  that  the  de- 
fendants had,  some  months  after  the 
lease  was  given,  with  intent  to  defraud 
the  plaintiffs^  purchased  from  the  other 
parties  interested  their  shares  in  the 
vessel 

HeU,  Ist  That  the  suggestion  of  fraud 
kierialy   siooa,  m  respected 


the  plaintiffs^  the  defendants  had  a 
right  to  purchase  those  shares 
2d.  Tliat  the  averment  of  the  sale  of 
those  shares,  did  not  present  any  rea- 
son or  excuse  for  not  making  the  former 
owners  oCthem  parties,  alUiough  it  was 
a  reason  for  proceeding  in  equity ;  it 
not  appearing  that  they  had  transfer- 
red their  interest  in  the  hire  which 
accrued  prior  to  the  sale  of  their  shares 
in  the  vessel  itselC  id. 

See  Acnow,  17. 

GOMPLADIT,  2,  8. 


Proceeding  Supplemental  to  Sxeeutum, 

62.  A  judgment-debtor  who  appeai-s  pur- 
suant to  an  order  for  his  examination, 
which,  by  its  terms,  is  returnable  be- 
fore "  one  of  the  Justices  of  the  court," 
instead  of  "  the  Judge"  who  made  it, 
and  without  objection  to  the  form  of 
the  order,  submits  to  an  examination, 
and  omits  to  appeal  from  a  subsequent 
order  appointing  a  receiver,  waives 
all  objection  to  Uie  jurisdiction  of  the 
Judge  to  take  the  examination  and 
make  the  appointment  Hobart  v. 
ProH,  672 


Reference, 

68.  The  court  will  not  reverse  a  judg^ 
ment  on  the  report  of  a  referee,  upon 
an  alleged  erroneous  finding  of  the 
fiicts,  unless  such  finding  be  so  clearly 
against  evidence,  or  without  evidence, 
as  to  create  a  reasonable  apprehension 
of  his  bias,  partiality,  or  mistake. 
Brooke  v.  O^rtelopher,  216 

64.  It  is  not  enough  that  the  court  see 
such  reason  to  doubt  the  correctness  of 
the  finding,  that  they  would  have  sus- 
tained the  report  if  the  referee  had 
come  to  the  opposite  conclusion,  or 
that  the  court  thmk  they  should,  upon 
the  evidence,  have  found  otherwise 
than  he  has  done.  id. 

66.  Where,  on  the  trial,  a  referee  received 
evidence  of  the  declaration  of  a  third 
party,  but  with  a  proviso  that  such 
evidence  should  be  struck  out»  if  the 
defendant  did  not  supply  other  pro- 
posed evidence  bringing  such  declara- 
tions home  to  the  pl^nnff,  by  showing 
Ids  assent  thereto,  or  adoption  thereoC 
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ftiid  afterwardt  the  referee,  for  the 
Want  of  each  sapplemental  eTldence, 
■tmok  out  such  aeclarationB,  and  so 
reported.  Brooks  y.  Chrutcpher,    216 

66.  The  oourt  would  not  interfere  with 
the  report,  unless  the  defendant  ex- 
cepted to  such  proTinonal  reception 
of  the  evidence,  or,  at  the  close  of  the 
ease,  obtained  a  spedfie  ruling  thereon, 
and  then  except4ML  id, 


Rwnoval  of  Cmue, 

6t.  In  removing  a  cause  from  the  state 
courts  to  the  Circuit  Court  of  the 
United  States,  the  defendant  shall,  at 
the  time  of  entering  his  appearance  in 
such  stste  court,  file  a  petition  for  the 
removal  of  the  cause  for  trial  into  the 
next  Circuit  Court  to  be  heid  in  the 
district  where  the  suit  is  pending,  and 
offer  good  and  sufficient  surety  for  his 
entering  in  such  court,  on  the  first  day 
of  its  session,  copies  of  said  process 
against  him;  and  also  for  his  there 
appearing  and  entering  special  bail  in 
the  cause,  if  special  bail  was  originally 
requinte  therein. 

Jleldf  that  the  entry  of  an  appearance  in 
a  state  court  must  be  interpreted  by 
the  course  and  practice  of  tnat  court ; 
and  that  what  is  held  in  such  oourt  to 
be  a  submission  to  its  authority  in  the 
cause,  whether  coerced  or  voluntary, 
must  be  deemed  an  appearance.  And 
further,  when  such  submission  has  once 
been  made,  it  cannot  be  retracted. 
Oooley  v.  Lawreneet  605 

68.  Held,  also,  that  the  defendants,  by 
appearing,  in  this  action,  by  counsel, 
and  opposing  a  motion  for  an  injunc- 
tion, and  reading  affidavits  in  opposi- 
tion to  such  motion,  and  filing  the 
same,  with  the  names  of  their  attor- 
neys in  this  action  endorsed  thereon ; 
and  by  moving  that  all  proceedings  in 
this  action  be  stayed,  had  submitted 
themselves  to  the  jurisdiction  of  the 
court,  and  appeared  in  the  action  un- 
conditionally, id. 


Suhtiitution, 

69.  When,  pendents  lite,  in  an  action  on 
contract,  the  plaintifis  sell  and  assign 


the  subject  matter  of  the  aetlon  to  & 
third  person,  he  will  not  be  substitated 
as  pUintiif,  on  motion  of  the  plaintiffiB 
to  the  record,  and  without  notice  to 
him.  The  alleged  purchaser  is  the 
person  to  move  for  substitution ;  and 
ne  should  do  so,  on  notice  to  the  ^un- 
tllh,  as  well  as  to  the  defendant  JBven 
in  soeh  a  case,  it  is  not  a  matter  of 
course,  to  order  a  substitution,  with- 
out imponng  any  eonditioBSL  JSospmd 
y.  Tiiy/or,  604 


10,  The  plaintiff  had  form^l^  broogfat 
an  action,  in  this  court,  for  legal  r^ef 
against  some  of  the  defendants  in  this 
action.  His  complaint  was  disnissed 
with  costs,  but  without  prejndiee  to  an 
action  for  equitable  relieC 

Without  having  paid  the  costs  of  the  f<M^ 
mer  action,  he  brought  this  one  to  ob- 
tain equitable  reliet 

ffeldf  that  the  court  would  not  stay  Uie 
proceedings  in  this  aetion,  as  a  matter 
of  course,  until  the  costs  of  the  former 
one  were  paid.    Dams  v.  Dujfe,    688 


Triml, 

71.  At  the  trial  of  a  cause,  after  eert^n 
documents  had  been  produced  and 
proven,  the  counsel  of  the  plaintiffs 
stated  that  the  various  items  of  thdr 
account  amounted  to  between  five 
hundred  and  six  hundred  dollars,  bnt 
offered  no  evidence.  The  court  then 
made  the  direction,  for  taking  a  verdict 
for  $760,  subject  to  the  opinion  of  the 
General  Term,  and  in  ease  the  Oeneiml 
Term  sustained  the  plaintiffs:  ri^t  of 
action,  then  a  reference  to  ascertain 
their  damagea. 

Helt^  that  the  course  pursued  at  the 
trial  was  irregular.  That  the  cause 
could  not  be  tried  before  a  jury  in  part, 
and  a  verdict  taken,  and,  partly,  by  a 
referee  afterwards  to  be  appointed. 
Bu^ofum  V.  C^esebcrouffh, 


78.  In  a  proper  case,  where  the  proprie^ 
of  a  reference  is  disclosed  on  a  trial, 
the  cause  may  probably  be  withdrawn 
from  the  jury,  bnt  should  be  so  alto- 
gether, id, 

78.  Actions  eommeneed  and  at  lasue  bo- 
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fore  the  Code  took  effeet  may  be  no- 
ticed for  trial  by  the  defendant,  as  well 
as  by  the  plainti£t    JUynoidt  v.  Davis, 

611 

^4.  An  action,  at  lamie^  upon  Innee  of 
Iftot  only,  and  noticed  for  trial  and 
placed  on  the  calendar,  if  the  defend- 
ant fiiile  to  appear  when  it  is  reached 
in  iU  order,  must  be  tried  by  the  court 
and  junr,  or  by  the  court  alone,  if  the 
plaintiff  elects  to  treat  the  failure  of 
the  defendant  to  appear  as  a  waiyer 
by  him  of  the  right  to  a  trial  by  a  jury. 
OiberUm  t.  FUUehd,  662 

76.  If,  in  such  a  case,  the  plaintiff  has 
the  defendant's  default  entered  for  not 
appearing,  and  obtains  an  order  that 
the  damages  be  assessed  by  a  sheriff's 
jury,  the  assessment  of  damages  will 
set  aside.  tJ 


^ 


76.  When  an  answer  sets  up,  among  other 
defences^  a  prior  action  pending  for  the 
same  cause,  and  on  a  reference  of  the 
latter  issue  by  consent,  the  referee  has 
reported  upon  it  in  favor  of  the  de- 
fendant, the  court  will  order  the  com- 
plaint to  be  dismissed  without  a  trial 
of  the  other  issues,  if  no  yalid  excep- 
tions be  taken  to  the  renort  of  the 
referee.    Blydmb/urgh  y.  Bont,      t5l 


77.  An  affidaylt,  Terifylng  a  complaint, 
which  merely  states  that  tlie  complaint 
is  true,  without  stating  that  it  is  true 
to  the  knowledge  of  the  party  making 
the  affidavit,  is  substantially  defective. 
A  defendant,  in  such  a  case,  may  serve 
an  unverified  answer.  If  the  plaintiff 
refuses  to  receive  the  answer,  and  en- 
ters up  judgment,  the  latter  will'  be 
set  aside  for  irregularity.  WUliamM  v. 
Hul,  601 

78.  When  the  affidavit  of  verification, 
annexed  to  the  copy  of  a  complaint, 
contains  neither  the  name  of  any  per- 
son who  has  sworn  to  it,  nor  of  any 
officer  before  whom  it  has  been  sworn 
to,  the  complaint  may  be  treated  as 
unverified,  and  an  nnverified  answer 
may  be  served.  id. 


RELEASE. 

1.  The  provision  in  the  Revised  Statutes^ 
permitting  an  inquiry  into  the  connd- 
eration  of  a  sealed  instrument,  has  not 
altered  the  rule  of  the  common  law, 
that  a  release  under  seal,  although  re- 
citing only  a  nominal  consideration 
extinguishes  the  debt  to  which  it  re 
latesw    Steamt  v.  Tappin,  294 

2.  Parol  evidence,  to  contradict  the  terms 
or  leffal  effect  of  such  a  release,  is  inad- 
missible, and  hence,  evidence  to  show 
that  it  was  founded  upon  any  othei 
consideration  than  that  which  it  states 
must  be  rejected.  id, 

8.  But  where  the  consideration  of  the  re- 
lease is  nominal,  the  moral  obligation 
to  pay  the  debt  remains,  and  is  a  suffi- 
cient consideration  for  a  new  promise 
of  payment.  id 

4.  The  effect  of  such  a  promise,  however, 
is  not  the  same  as  that  of  a  promise  to 
pay  a  debt  barred  by  the  Statute  of 
limitations^  It  creates  a  new  debt, 
and  in  an  action  for  the  recovery  of 
the  debt,  the  promise  by  which  it  was 
created,  must  be  stated  in  the  com- 
plaint as  the  cause  of  action.  id 

6.  When  the  debt  released  was  evidenced 
by  a  negotiable  note,  a  promise  of  pay- 
ment to  the  payee  does  not  enure  to 
the  benefit  ot  a  subsequent  endorsee, 
for  as  the  release  extinguishes  the  note, 
its  subsequent  transfer  is  wholly  void. 

id 


B 


SALBS. 

1.  Upon  the  sale  of  an  interest  in  a  pat- 
ent, the  purchaser  is  precluded  from 
setting  up  the  want  of  value  in  the  in- 
vention, or'  insufficiency  of  the  mate- 
rials, where  he  has  sold  the  right  trans- 
ferred to  him,  to  another  mr  value. 
He  cannot  defend  an  action  for  the  un- 

r*d  purchase  money  on  that  ground, 
would  be  otherwise  if  there  had 
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been  a  warrant j,  or  ezpreM  represent- 
ation of  the  value  or  character  of  the 
article.     J%om4u  r.  Quintard,  80 

S.  By  partinjf  with  the  patent^  he  had 
diaabled  himself  from  reinstatioff  the 
plaintiff  in  its  possession,  and  this  forms 
another  answer  to  his  defence.         id. 

S.  Tlie  intention  of  the  parties  in  a  con- 
tract of  sale,  must  be  collected  from 
the  whole  instrument;  and  in  order 
to  carry  that  intention  into  effect,  the 
literal  import  of  the  worda  used  may 
be  disregarded.    KelUy  v.  Uptti,  886 

4.  The  true  character  of  the  contract,  as 
executed  or  executory,  depends  upon 
the  proper  answer  to  the  question, 
whether  it  was  intended  to  vest  in  the 
purchaser  a  present  and  absolute  tUle 
to  the  thing  sold.  id, 

i.  Where  the  delivery  of  the  tiling  sold, 
and  the  payment  of  the  price,  are  to 
be  simultaneous  acts,  the  title,  until 
delivery  or  payment,  remains  in  the 
seller.  id. 

4.  Where  the  acts  are  to  be  thus  concur- 
rent, the  promises  of  the  parties  are 
dependent  upon  a  mutual  perform- 
ance, and  neither  can  maintam  an  ae> 
tion  against  the  other,  without  show- 
ing, on  his  own  part,  an  actual  per- 
fonnance,  or  a  legal  offer  to  perform. 

id, 

t.  Hence,  when  the  cootract  relates  to  a 
future  transfer  of  stock,  the  seller,  to 
maintain  an  action  for  the  price,  must 
prove  a  tender  of  the  stock,  before  the 
action  was  commenced.  id, 

&  The  mere  admission,  by  tiie  purchaser, 
of  his  liability,  when  payment  is  de- 
manded, does  not  operate  as  a  waiver 
of  such  tender.  id, 

See  YniDOE  and  Yekvee, 


8HSRIFF. 

1.  A  sheriff  who,  in  an  action  for  the  de- 
livery of  personal  property,  returns 
that  he  had  taken  the  property  In 
question,  from  the  defendant,  ana  de- 


livered It  to  the  plaintiff^  la  estmied 
ftt>m  denying  the  trutii  of  the  mets^ 
that  the  return  asserts^  or  necessarily 
impUesL     KnAlman  v.  Ormr,  i4S 

2.  He  is  not,  therefore,  permitted  to  al- 
lege, that  the  property  was  not  in  the 
possession  of  the  defendant^  but  was  in 
nis  own  custody,  by  force  of  a  levy 
under  an  attachment  previously  issnea 

5.  lUs  return  Is  eonelonve  proof  that,  in 
his  own  judgment,  the  property  was 
not  bound  by  the  aCtaehment,  and 
operates  to  release  it  from  any  lien 
that  a  prior  levy  might  have  created 

id 

4  The  notice,  required  to  be  given  in  tiie 
execution  of  a  warrant  of  attachment^ 
under  section  286  of  the  Code,  must 
describe,  particularly,  the  property 
levied  on,  so  as  to  enable  the  nol<ier  to 
identify  it,  and  deliver  it  to  the  sheriff, 
when  his  own  claims  are  aatisfied.   id 

fi.  A  notice  referring,  in  general  terms, 
to  the  property,  as  belonging  to  the 
debtor  in  the  attachment^  is  insufficient 
and  void.  i^. 

6.  As  against  a  bond  fde  purchaser,  per- 
sonal property  is  only  bound  by  an 
attackiment  from  the  tune  of  an  actual 
levy.  id 

7.  In  proceeding  under  an  attachment^ 
the  sheriff  acta  as  much  at  hi#  own 
peril,  as  in  proceeding  under  an  execu- 
tion, id 

6.  Hence,  he  renders  himself  liable,  as  a 
treraasser,  by  taking  and  removing  the 
gooos  of  a  person  not  named  as  a  debtor 
in  the  attachment  id 

See  AcsioKy  3L 


SLANDER. 
SeePLBA]>xm«  S. 


SURETOSL 

1.  A.  wms  appointed,  by  a  Surrogate,  ad- 
ministrator, ad  coUijfemdum,  pending  a 
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eonteei  upon  a  wilL  He  employed  B., 
as  his  agent,  to  collect  the  moneys  of 
the  estate.  Subsequently,  B.  was  ap- 
pointed administrator,  ad  colligendum, 
in  the  plaoe  of  A.  At  this  time,  B.,  as 
agent,  had  a  sum  of  money  in  hand, 
collected  for  A.  Upon  passmg  the  ac- 
counts of  the  latter,  he  was  charged 
with  such  sum,  and  R  gave  him  a  re- 
ceipt for  the  same ;  whereupon  A.  was 
credited  such  amount  B.,  upon  belog 
appointed,  gave  the  usual  bond,  with 
the  defendants  Taylor  and  Swords  as 
his  sureties,  conditioned,  among  other 
things,  to  account  for  all  money,  pro- 
perty, and  things  in  action,  received 
oy  mm  as  such  collector,  whenever  re- 
quired, Ac. 
Held,  that  the  sureties  were  responsible 
for  the  money  thus  collected  by  B.,  as 
agent,  and  comprised  in  his  receipt  to 
the  former  collector,  A.  OotUberger  v. 
Smithy  566 

t.  Hddt  by  Hoffinan,  Justice,  that  if  the 
moneys  had  been  in  his  hands,  as  a 
debtor  to  the  estate,  when  he  was  ap- 

Eointed  collector,  the  sureties  would 
ave  been  responnble,  reserving  to 
them  the  right  to  prove  that  the  debt 
of  the  principal — the  collector — ^was 
desperate,  as  he  could  have  proven 
that  the  debt  of  a  stranger  was  not 
oollectable.  id 


TRUSTSi 


1.  As  a  general  rule,  when  a  fund  is  in  the 
hands  of  a  trustee,  which  he  is  bound 
to  distribute  to  different  persons  in 
unequal  proportionfl^  all  interested  in 
Ihe  distriontion  are  necessary  parties 
to  an  action  against  the  trustee.  Gen- 
tral  Mtdual  In$.  Co,  v.  Bmtcn,       168 

2.  But  when  the  sum  that  each  is  entitled 
to  receive  has  been  asooiained,  by 
a  proceeding  binding  on  the  trustee, 
each  may  maintain  a  separate  action 
for  his  proportionate  share,  thus  as- 
certained, id 

D.— V. 


TJSUBT. 

1.  When  a  note  or  bill  is  sold  at  its  in- 
ception, at  a  discount  exceeding  the 
legal  rate  of  interest,  having  no  va- 
lidity except  that  which  such  sale  im- 
parts, it  is  usurious  and  void.  Clark 
V.  Loomit,  468 

2.  This  rule  has  been  acted  upon  in  this 
state  so  long  and  so  uniformly,  that 
the  courts  are  not  at  liberty  to  treat 
it  as  an  open  question.  id 

8.  The  £ftct,  that  it  contains  the  words 
"  value  received,"  does  not  estop  any 
party  to  it  from  showing  that  it  was 
usurious  at  its  inception.  id 

4.  The  delivery  to  the  parties,  who  dis- 
counted such  a  bill  usuriously,  of  an- 
other bUl  made  by  the  parties  to  the 
first  one,  and  made  and  delivered 
merely  as  security  for  the  payment  of 
the  first,  and  having  no  otner  con- 
sideration to  support  it,  renders  the 
second  bill  equally  void  as  the  first  id. 


VARIANCE. 

1.  Where  the  defence,  relied  on  at  the 
trial,  differs,  in  its  entire  scope  and 
meaning,  from  that  set  up  in  the 
answer,  the  court  has  no  power  to 
treat  the  variance  as  immaterial,  or  to 
direct  the  answer  to  be  amended,  or 
the  fact  to  be  found  according  to  evi- 
denca     TexierY,  Oauin,  880 

2.  If  proof  of  such  a  defence,  although 
objected  to,  is  admitted  by  the  court, 
a  verdict  for  the  defendant,  founded 
thereon,  will  be  set  aside,  as  oontrar}' 
to  law.  id 


VENDOR  AND  VENDEE. 

1.  The  custom,  in  the  port  of  New  York, 
upon  the  sale  of  grain  la,  that  tha  por- 
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chaser  eelects  a  measurer,  and  the 
measurer  so  selected  is  appointed  by 
the  board  of  measurers  to  perform  the 
duty. 

S$ldt  that  where  the  measurement  is,  in 
£ftct,  made  b v  a  measurer  appointed  by 
the  board,  tne  custom  is  substantially 
complied  with,  and  it  is  immaterial 
whether  the  measurer  is  selected  by 
the  seller  or  purchaser.  MeCready  y. 
Wright,  6T1 

• 

2.  EM,  that  when  the  quantity  sold  has 
been  ascertained  by  such  measure- 
ment, and  the  purchaser  has  an  order 
for  the  delivery  of  the  grain,  upon  the 
storekeeper,  in  whose  custody  it  is, 
the  delivexT,  so  far  as  the  seller  is 
concerned,  b  complete,  id. 


the  house  and  lot,  as  tenants  in  com- 
mon in  fee.     CJBrien  t.  Mooney,     51 


W 


WILL. 

J.  W.,  by  his  last  will  and  testament,  de- 
vised a  house  and  lot»  in  the  city  of 
New  York,  to  his  executors,  in  trust, 
to  pay  over  the  rents,  Ac,  to  his  father 
during  his  life,  and  after  the  death  of 
his  fSftUier,  to  pay  out  of  the  income  an 
annuity  of  $800  to  his  mother,  during 
her  Um,  and  the  residue  to  his  sister 
M.  M.  K  After  the  death  of  his 
mother,  to  pay  the  whole  income  to 
his  raster  during  lifia,  and  after  the  de- 
cease of  his  father,  mother,  and  sister, 
to  pay  the  income  to  the  three  chil- 
dren of  hia  sister,  A.  H.  M.,  N.  M.,  and 
M.  M.,  as  soon  as  the  youngest  of  them 
should  attain  the  age  of  21,  during 
their  lives.  After  their  death,  and  as 
soon  as  the  youngest  child  of  any  of 
them  should  attain  the  age  of  21,  to 
sell  the  property,  and  divide  the  pro- 
ceeds among  the  children  of  the  chil- 
dren named  in  the  will,  in  certain 
specified  proportions. 

Heii,  that  the  devise  to  the  executors 
was  either,  as  an  entirety,  wholly  void, 
or  was  valid  onl^  during  the  lives  of 
tlie  father  and  sister  of  the  legatee, 
and  that,  upon  either  sapposition,  the 
children  of  the  sister  became  entitled, 
upon  her  death,  as  her  heirs-at-law,  to 


WITNESS. 


1.  This  action  was  brought  by  a  debtor 
and  assignor,  and  some  of  his  creditors, 
on  behalf  of  all  the  creditors,  against 
the  assignee,  charging  him  with  &aad 
or  gross  negligence  in  the  sale  of  the 
property  asmgned  to  him  for  the  bene- 
fit of  the  creditors,  and  praying  that 
he  might  be  compelled  to  account  for 
the  full  value  of  the  proper^  sold. 
On  the  trial  the  debtor  was  offered  as 
a  witness  c^i  behalf  of  hia  eo-plamtifEs^ 
and  rejected. 

ffeld,  that  he  was  properly  rejected,  as 
he  was  jointly  interested  with  thecredi- 
tors  who  were  plaintiffs,  and  could  not 
have  given  any  material  evidence  that 
would  not  have  enured  to  his  own 
benefit  as  well  as  that  of  his  co-plain- 
tifisL    BrahmB  v.  Jajfee^  16 

2.  A  creditor,  not  a  plaintiff  on  the  rec- 
ord, was  also  offered  as  witness  on  be- 
half of  the  plaintiffs,  and  was  r^eefeed 
as  Incompetent. 

Held,  that  he  ought  not  to  have  been  ex- 
cluded, for  although  the  action  was 
brought  for  all  the  creditors,  he  was 
not  in  any  legal  sense  of  the  term  a 
party  to  Uie  action,  nor  was  it  prose- 
cuted for  his  immediate  benefit,  accord- 
ing to  the  interpretation  that,  in  other 
cases,  has  been  given  to  those  words. 

id, 

8.  An  endorser  of  negotiable  paper  is  not 
an  assignor  within  the  meaning  of  the 
Code.  His  examination  as  a  witnMs 
does  not  render  the  party  against 
whom  he  is  examined  a  competent 
witness  under  §  899  of  the  Code  But 
where  the  adverse  party  lias  been  ex- 
amined as  a  witness^  and  is  neverthe- 
less defeated  on  the  trial,  the  objection 
that  he  was  improperly  admitted,  can- 
not be  raised  by  the  prevailing  party, 
although  made  on  the  trial,  on  tne  ar- 
gument of  a  motion  for  a  new  trial,  as 
an  answer  to  such  motion.  Anderson 
V.  BusUtd,  4S5 
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4s.  HaTing  been  admitted  as  a  witnesB, 
although  improperly,  if  it  appear 
that  any  matcTiaf  question  put  to  nim, 
that  ought  to  haye  been  allowed, 
was  overruled,  a  new  trial  must 
be  gpranted,  einoe  the  court  cannot 
say,  that  had  the  evidence  thus  ex- 
cluded been  received,  the  same  ver^ 


diet  or  Judgment  would  have  been 
renderea  id. 

The  stockholders  of  an  incorporated 
bank,  however  few  in  number,  are 
competent  witnesses  on  behalf  of  the 
corporation.  Nev  York  and  Virginia 
SUxU  Stock  Bank  v.  Oibwn,  674 


THE    END. 
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